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MEMOEANDA. 

Jan.  8.  The  Right  Honotjeable  Lord  Blackbtjrn,  formerlij  a  Lord 
of  Appeal  in  Ordinary,  died  at  his  residence,  Doonholm,  Alloivay, 
Ayrshire,  at  the  age  of  82. 

The  Right  Honourable  Lord  James  op  Hereford,  Chancellor  of  the 
Duchy  of  Lancaster,  was  in  the  month  of  Fehruary  appointed  a  member 
of  the  Judicial  Committee  of  the  Privy  Council. 

Sept.  21.  The  Right  Honourable  George  Denman,  formerly  one  of 
the  judges  of  the  Queen's  Bench  Division  of  the  High  Court  of  Justice, 
died  at  his  residence  at  Kensington  at  the  age  of  76. 
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[HOUSE  OF  LOEDS.] 
EOKD'S  HOTEL  COMPANY,  LIMITED  .    Appellants  ;   h.  l.  (e.) 

AND  •  1895 

BAETLETT   Eespondent.  mc.2. 

Practice — Procedure — Arhitration — Stay  of  Proceedings — "  Step  in  Proceed- 
ings "  ■ — Application  for  Extension  of  Time  —  Arhitration  Act  1889 
(52  &  53  Vict.  c.  49)  s.  4 — Appeal  to  House  of  Lords— Leave  to  Appeal — 
Suprerrte  Court  of  Judicature  {Procedure)  Act  1894  (57  &  58  Vict.  c.  16) 
s.  1  suh-s.  1. 

Where  a  defendant  takes  out  a  summons  and  obtains  an  order  for 
further  time  for  delivering  his  defence,  he  "  takes  a  step  in  the  proceed- 
ings "  within  the  meaning  of  the  Arbitration  Act  1889  s.  4,  and  is  not 
afterwards  entitled  to  apply  under  that  section  for  a  stay  on  the  ground 
that  the  proceedings  were  brought  in  respect  of  a  matter  agreed  to  be 
referred. 

The  decision  of  the  Court  of  Appeal  ([1895]  1  Q.  B.  850)  affirmed. 

The  Supremo  Court  of  Judicature  (Trocedure)  Act  1894  s.  1  sub-s.  1, 
which  enacts  that  no  appeal  shall  lie,  without  the  leave  of  the  judge  or 
of  the  Court  of  Appeal,  from  certain  interlocutory  orders  or  judgments 
made  by  a  judge,  has  no  application  to  appeals  to  the  House  of  Lords  from 
the  Court  of  Appeal,  and  does  not  affect  the  Appellate  Jurisdiction  Act 
187G  s.  3. 

The  respondent  brought  an  action  against  the  appellants  for 
the  price  of  work,  &c.,  done  under  a  building  contract.  The 
A.  C.  189G.  -3  B 
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HOUSE  OF  LOKDS 


[1896] 


H.  L'.  (E.)    defendants  thrice  obtained  the  plaintiff's  consent  to  further 
1895       time  for  deHvering  their  defence.    Their  fourth  request  being 
Ford's  HoTit  I'efused,  the  defendants  took  out  a  summons  at  chambers  for 
Company    qj^q  month's  further  time  to  dehver  the  defence,  and  the  master 
Baetlett.  made  an  order  giving  them  fourteen  days'  further  time.  After- 
wards they  took  out  a  summons  for  a  stay  of  proceedings  on 
the  ground  that  all  questions  between  the  parties  ought  to  be 
referred  to  arbitration  under  the  20th  condition  of  the  contract. 
An  order  for  a  stay  was  made  by  the  master  and  af&rmed  by 
Collins  J.,  who  gave  leave  to  appeal.    The  order  for  a  stay  was 
set  aside  by  the  Court  of  Appeal  (Lopes  and  Eigby  L.J  J.)  (1) 
on  the  ground  that  the  defendants  had  taken  a  "  step  in  the 
proceedings  "  within  the  meaning  of  the  Arbitration  Act  1889 
(52  &  53  Vict.  c.  49)  s.  4. 

Sect.  4  says :  "  If  any  party  to  a  submission,  or  any  person 
claiming  through  or  under  him,  commences  any  legal  pro- 
ceedings in  any  court  against  any  other  party  to  the  submission, 
or  any  person  claiming  through  or  under  him,  in  respect  of  any 
matter  agreed  to  be  referred,  any  party  to  such  legal  proceedings 
may  at  any  time  after  appearance,  and  before  delivering  any 
pleadings  or  taking  any  other  steps  in  the  proceedings,  apply  to 
that  Court  to  stay  the  proceedings,  and  that  Court  or  a  judge 
thereof  if  satisfied  that  there  is  no  sufficient  reason  why  the 
matter  should  not  be  referred  in  accordance ,  with  the  sub- 
mission, and  that  the  applicant  was,  at  the  time  when  the 
proceedings  were  commenced,  and  still  remains,  ready  and 
wdlling  to  do  all  things  necessary  to  the  proper  conduct  of  the 
arbitration,  may  make  an  order  staying  the  proceedings." 

Nov.  29  ;  Dec.  2.  A  preliminary  objection  to  the  hearing  of 
this  appeal  was  taken  by 

Edward  Boyle  {Mur^phy  Q.G.  with  him),  for  the  respondent 
on  the  ground  that  no  leave  to  appeal  to  this  House  had  been 
given  by  the  Court  of  Appeal.  No  appeal  lies  to  this  House. 
By  s.  1,  sub-s.  1,  of  the  Judicature  (Procedure)  Act  1894 
(57  &  58  Vict.  c.  16),  no  appeal,  without  the  leave  of  the  judge 

(1)  [1895]  1  Q.  B.  850. 
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or  of  the  Court  of  Appeal,  lies  from  any  interlocutory  order  or  H.  L.  (E.) 

interlocutory  judgment  made  by  a  judge,  except  in  certain  cases  1895 
of  which  this  is  not  one.  This  means,  though  it  does  not  expressly  pokd's  Hotel 

isay  so,  that  leave  to  appeal  must  be  given  for  appeals  to  this  Company 

House  in  such  matters,  and  the  section  by  implication  repeals  Baetlett. 
s.  3  of  the  Appellate  Jurisdiction  Act  1876,  which  gives  an 
appeal  from  any  order  or  judgment  of  the  Court  of  Appeal. 

[The  House,  without  hearing  counsel  for  the  appellants, 
overruled  the  objection,  and  heard  the  appeal  on  the  merits.] 

C,  Dodcl  Q.C.  and  A.  Statham  (W.  H.  Nagle  with  them), 
for  the  appellants.  An  application  for  further  time  to  deliver  a 
defence  is  not  a  "step  in  the  proceedings"  within  s.  4  of  the 
Arbitration  Act  1889.  A  summons  for  further  time  does  not 
waive  an  irregularity :  Hampden  v.  Wallis  (1)  ;  and  cannot 
operate  as  a  waiver  of  a  party's  right  to  elect  whether  he  will 
apply  to  have  the  action  referred.  There  is  no  statutory  or 
other  definition  of  the  phrase  a  step  in  the  proceedings  "  ;  but 
it  means  some  movement  in  advance,  something  done  to  fortify 
the  position  of  the  party,  not  a  mere  pause,  such  as  a  summons 
for  time.  By  the  rules  a  defendant  has  ten  days  for  delivering 
his  defence.  It  may  be  impossible  for  him  to  determine  wdthin 
the  ten  days  whether  the  action  ought  to  be  referred — owing  to 
the  illness  of  the  solicitor,  the  mass  of  details  to  be  mastered, 
or  many  other  causes.  If  the  plaintiff  will  not  consent  to  give 
further  time  the  defendant  must  take  out  a  summons — other- 
wise judgment.  The  Legislature  cannot  have  intended  such  an 
injustice.  A  summons  for  leave  to  administer  interrogatories 
may  be  a  step  :  Chappell  v.  North  (2) ;  but  there  the  party  not 
only  moves  himself  but  compels  his  opponent  to  move.  A 
notice  requiring  a  statement  of  claim  is  not  a  step  within  the 
meaning  of  the  Arbitration  Act  1889 :  Ives  d  Barker  v. 
Willans.  (3)  The  obtaining  extensions  of  time  by  consent  are 
admittedly  not  steps :  see  Brightoii  Marine  Palace y  (('c.  v. 
Woodhouse  (4),  and  dicta  in  other  cases.    There  is  nothing  in 


(1)  26       D.  740,  752. 

(2)  [18i»l]  2  Q.  B.  252. 


(;;)  [is;ti]  2  cii.  .178. 

(4)  [I8i);5]  2  Ch.  486. 
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H.  L.  (E.)    the  intervention  of  the  Court  to  alter  the  principle.  The 
1895       Legislature  no  doubt  intended  to  put  a  stop  to  the  running  up 
Foed's  Hotel     costs,  but  that  can  be  dealt  with  by  making  the  defendant 
Company    pg^y  ^^le  costs  wherever  he  ought.    There  is  no  more  a  waiver 
Baetlett.    of  the  defendant's  rights  in  a  summons  than  in  a  consent.  A 
"  proceeding  "  means  any  stage  in  the  action,  per  Jessel  M.K 
in  BicJiards  v.  CuUerne  (1),  and  a  step  in  the  proceedings  is  an 
advance  from  one  stage  to  another.    There  is  no  decision  upon 
the  point  contended  for  by  the  appellants,  though  there  are 
adverse  dicta  in  the  three  cases  first  cited. 

[They  also  referred  to  Spincer  v.  Watts  (2) ;  Beiii  v. 
Stein.  (3)] 

Murphy  Q.G.  and  E.  Boyle,  for  the  respondent,  were  noi^ 
heard. 

LoED  Halsbury  L.C.  My  Lords,  I  think  this  is  a  very 
plain  case,  and  we  have  had  at  least  as  much  time  occupied  in 
its  consideration  as  the  matter  deserves. 

The  words  in  the  4th  section  of  the  Arbitration  Act  1889 
which  your  Lordships  have  to  construe  are  these,  before- 
delivering  any  pleadings  or  taking  any  other  steps  in  the  pro- 
ceedings."   The  defendants  took  out  a  summons  in  this  form  : 

Let  all  parties  concerned  attend  the  master  at  chambers  .  .  .  . 
on  the  hearing  of  an  application  on  the  part  of  the  defendants 
that  they  may  have  one  month's  further  time  to  deliver  defence 
herein."  Upon  this  summons  the  master  made  an  order  that 
the  defendants  should  have  fourteen  days'  further  time  for 
delivering  their  defence.  The  sole  question  upon  which  we 
have  been  engaged  so  long  is  whether  this  is  a  "  step  in  the 
proceedings."  It  seems  to  me  that  it  is.  I  am  not  going  to 
give  any  definition  of  what  a  "  step  in  the  proceedings  "  may 
be ;  it  is  enough  for  this  case  to  say  that  this  is  a  "  step  in  the 
proceedings." 

My  Lords,  there  can  be  no  doubt  that  what  was  in  the  mind 
of  the  Legislature  was  this — one  of  the  great  scandals  which 
induced  the  Legislature  to  interfere  by  statutory  provision  was 

(1)  7  Q.  B.  D.  623.  (2)  23  Q.  B.  D.  350. 

(3)  66  L.  T.  (N.S.)  470. 
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the  delay,  and  another  was  the  costs  incurred,  notwithstanding   H.  L.  (E.) 
that  the  proceedings  did  not  go  on,  so  that  there  were  a  great  1895 
number  of  proceedings  for  which  the  parties  had  to  pay  although  fqed's  Hotel 
they  furnished  no  ultimate  decision  of  their  rights.   The  inten-  Company 
tion  of  the  Legislature  in  giving  effect  to  the  contract  of  the  Bartlett. 
parties,  and  saying  that  one  of  them  should  be  entitled  to  make  Lord  Haisbmy 

L.C. 

an  application  to  insist  that  the  matter  should  be  referred   

according  to  the  original  agreement,  was  that  they  should  at 
once,  and  before  any  further  proceedings  were  taken,  specify  the 
terminus  a  quo,  and  that  if  an  application  to  stay  proceedings 
was  made  under  those  circumstances,  then  that  the  Court 
should  enforce  the  contractual  obligation  to  go  to  arbitration. 
My  Lords,  that  seems  to  me  a  very  wise  provision  :  that  costs 
should  not  be  thrown  away  in  beginning  to  litigate. 

My  Lords,  I  have  designedly  avoided  saying  anything  about 
the  other  point  which  one  of  the  appellants'  counsel  attempted 
to  argue,  namely,  that,  independently  of  the  Act  of  1889,  the 
Court  has  an  inherent  jurisdiction  to  stay  proceedings  in  an 
action.  Nothing  appears  to  me  more  mischievous  as  a  prece- 
dent than,  when  a  case  of  this  sort  involving  a  question  simply 
upon  procedure  is  taken  and  appealed  from  court  to  court  on 
one  ground,  for  the  parties  when  they  come  before  the  last 
Court  of  Appeal  to  attempt  to  raise  a  question  dependent  on 
wholly  different  grounds,  and  one  which  has  not  been  considered 
by  any  one  of  the  learned  judges  before  whom  the  case  came. 
Under  these  circumstances  I  apprehend  your  Lordships  will 
not  think  it  right  to  consider  such  a  point  at  all.  Confining 
ourselves  to  the  one  point  which  has  been  litigated  here,  I 
•entertain  no  doubt  whatever  that  the  appeal  ought  to  be  dis- 
missed with  costs,  and  I  move  your  Lordships  accordingly. 

LoED  Watson.  My  Lords,  I  am  of  the  same  opinion.  The 
only  question  raised  by  this  appeal  is  an  exceedingly  small  one, 
and  in  my  opinion  it  has  been  rightly  decided  by  the  learned 
judges  in  the  Appeal  Court.  I  see  no  reason  to  doubt  that  an 
order  obtained  upon  a  summons  for  extension  of  time  for  doH- 
very  of  defence  is  a  "  step  in  the  proceedings  "  by  the  defendant 
within  the  meaning  of  s.  4  of  the  Arbitration  Act. 
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H.  L.  (E.)      LoED  Macnaghten.    My  Lords,  I  am  entirely  of  the  same 
1895  opinion. 
Foed's  Hotel 

Company       Loed  Moeeis.    My  Lords,  I  concur. 

V. 

Baetlett. 

 ■         LoED  Shand.    My  Lords,  I  am  also  of  opinion  that  the 

application  by  the  appellants  for  an  extension  of  time  to  deliver 
their  defence,  upon  which  an  order  giving  fourteen  days  was 
obtained,  was  a  step  in  the  proceedings.  The  proceeding  in 
question  was  unlike  that  in  the  cases  which  have  been  mentioned, 
where  agents  without  coming  into  court  at  all  had  given  an 
extra  judicial  and  voluntary  consent,  because  the  proceeding- 
took  place  judicially  in  chambers,  which  was  the  same  as  if  in 
Court.  The  proceeding  of  presenting  such  a  summons  and 
supporting  it  before  the  master  was  unquestionably  judicial 
and  implied  a  statement  to  the  effect  that  the  appellants  were 
to  defend  the  action.  It  was  on  that  representation  only  that 
the  Order  of  Court  was  obtained.  Having  regard  to  the  pro- 
visions of  the  arbitration  statute  this  appears  to  me  to  have 
been  in  effect  an  abandonment  of  the  proposal  to  have  the 
subject  of  the  cause  disposed  of  by  arbitration.  On  these 
grounds  I  am  of  opinion  with  your  Lordships  that  the  appel- 
lants' summons,  with  what  followed  on  it,  was  a  step  in  the 
proceedings,  and  that  the  judgment  of  the  Court  of  Appeal 
ought  to  be  affirmed. 

Loed  Davey.    My  Lords,  I  concur. 

Order  appealed  from  affirmed  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  December  2,  1895. 

Solicitors  for  appellants:  W,  L.  Cooper,  for  Morgan  dc  Co., 
Chepstow. 

Solicitors  for  respondent :  Munns  d;  Longden, 
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ANNA  TEEGO  AND  WILLIAM  WILSON 
SMITH   .    .  . 


Appellants ; 


H.  L.  (E.) 


1895 
Bee.  5. 


AND 


GEOKGE  STEATFOED  HUNT     .    .    .  Eespondent. 


Qoodwill — Sole  of  Goodiuill — Canvassing  old  Customers — Partnership. 

Where  the  goodwill  of  a  business  is  sold  (without  further  provision),  the 
vendor  may  set  up  a  rival  business,  but  he  is  not  entitled  to  canvass  the 
customers  of  the  old  firm,  and  may  be  restrained  by  injunction  from 
soliciting  any  person  who  was  a  customer  of  the  old  firm  prior  to  the 
sale  to  continue  to  deal  with  the  vendor,  or  not  to  deal  with  the 
purchaser. 

The  same  principle  is  applicable  to  the  case  where  a  person  has  been 
taken  into  partnership  on  the  terms  that  on  the  expiration  of  the  partner- 
ship the  goodwill  of  the  business  shall  belong  solely  to  the  other  partner. 

Lahouchere  v.  JDaiuson  (L.  R.  13  Eq.  322)  approved. 

The  reasoning  in  Pearson  v.  Pearson  (27  Ch.  D.  145)  overruled. 

The  decision  of  the  Court  of  Appeal  ([1895]  1  Ch.  462)  reversed,  and  an 
injunction  granted  on  the  jprinciple  stated  above. 

Foe  some  years  prior  to  1876  William  Hemy  Trego,  the 
husband  of  the  appellant  Anna  Trego,  had  carried  on  business 
as  a  varnish  and  japan  manufacturer  at  Bow  and  in  London 
under  the  name  of  Tabor,  Trego  &  Co.  In  1876  he  took  the 
respondent  into  partnership,  but  upon  the  terms  that  the  good- 
will of  the  business  should  be  and  remain  the  sole  property  of 
William  Henry  Trego.  The  partnership  continued  till  his 
death  in  1888.  In  February  1889  a  partnership  agreement  was 
made  between  the  appellants  and  the  respondent  that  they 
should  carry  on  the  business  under  the  old  style  of  Tabor,. 
Trego  &  Co.  for  a  term  of  seven  years,  computed  from  January  1 
1889.  The  agreement  provided  that  the  goodwill  should  never- 
theless be  and  remain  the  sole  property  of  Anna  Trego.  In 
December  1894  the  appellants  found  that  the  respondent  had 
employed  a  clerk  of  the  firm,  out  of  office  hours,  to  copy  for 
him  the  names,  addresses,  and  businesses  of  all  the  firm's 
customers.    The  respondent  admitted  that  his  object  in  having 
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H.  L.  (E.)  the  list  made  was  to  acquire  information  which  would  enable 
1895  him,  when  the  partnership  expired,  to  canvass  these  persons, 
^^QQ  and  to  endeavour  to  obtain  their  custom  for  himself.  The 
jj^';^      appellants  accordingly  brought  this  action,  and  moved  for  an 

  injunction  to  restrain  the  respondent  from  making  any  copy  of 

or  extract  from  the  partnership  books  for  any  purpose  other 
than  the  purposes  of  the  partnership  business.  Stirling  J.  made 
no  order,  and  this  decision  was  affirmed  by  the  Court  of  Appeal 
(Lord  Halsbury,  Lindley  and  A.  L.  Smith  L.J  J.)  (1) 

1895.  June  25, 27, 28.  Hastings  Q.C.  and  Cozens-Hardy  Q.C. 
{Leigh  Clare  with  them)  for  the  afppellants.  The  large  question 
raised  by  this  appeal  is  whether  the  decision  in  Labouchere  v. 
Dawson  (2)  is  good  law.  It  may  be,  as  has  been  said,  that  that 
decision  went  further  than  the  prior  authorities.  That  does 
not  prove  it  to  be  unsound,  and  on  principle  it  should  be  up- 
held as  in  accordance  with  good  sense  and  the  general  view  of 
business  men.  It  is  repugnant  to  fair  and  honest  dealing  that 
a  man  should  sell  the  goodwill  of  a  business — that  is  the  con- 
nection of  the  business  v^th  its  old  customers — and  immediately 
deprive  the  purchaser  of  the  value  of  that  connection  by  inducing 
the  customers  to  desert  the  purchaser  and  deal  with  himself. 
Such  conduct  is  inequitable  and  a  fraud  on  the  contract.  This 
House  is  therefore  asked  to  overrule  Fear  son  v.  Pearson  (3)  or 
as  much  of  it  as  overruled  Labouchere  v.  Dawson.  (2)  In  those 
two  cases  the  authorities  are  discussed,  and  the  arguments  in 
favour  of  and  against  the  present  appellants'  contention  clearly 
stated. 

Labouchere  v.  Dawson  (2)  was  approved  and  extended  by 
Jessel  M.E.  in  Ginesi  v.  Cooper  (4) ;  and,  though  the  extension 
was  overruled  in  Leggott  v.  Barrett  (5),  the  majority  of  the 
Court  of  Appeal  did  not  disapprove  an  injunction  to  restrain 
the  retiring  partner  from  soliciting  old  customers,  though  they 
would  not  restrain  him  from  dealing  with  them.  Labouchere 
V.  Dawson  (2)  was  approved  by  the  majority  of  the  Court  of 


(1)  [1895]  1  Ch.  462.  (3)  27  Ch.  D.  145. 

(2)  L.  E.  13  Eq.  322.  (4)  14  Ch.  D.  596. 

(5)  15  Ch.  D.  306. 
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Appeal  in  Walker  v.  Mottram  (1)  (though  Baggallay  L.  J.  doubted   H.  L.  (E.) 
it),  and  its  principle  was  adopted  by  Fry  J.  in  Mogford  v.  Courte-  1895 
nay.  (2)    In  Churton  v.  Douglas  (3)  "Wood  V.-C.  gives  a  wider  tkego 
definition  of  "  goodwill  "  than  Lord  Eldon's  words  imply  in  -g^^^, 

Shackle  v.  Baker  (4)  ;  Gruttwell  v.  Lye  (5) ;  and  Kennedy  v.   

Lee.  (6)  But  even  those  cases  are  not  against  the  appellants, 
for  they  admit  the  principle  that  a  fraud  on  the  contract  would 
be  restrained. 

[They  also   cited   Cook  v.  Collingridge  (7) ;    Johnson  v. 
Helleley.  (8)  ] 

Sir  B.  E.  Webster  Q.G.  and  Buckley  Q.C.  {George  Hender- 
son with  them) .  The  question  turns  upon  the  meaning  to  be 
assigned  to  goodwill."  Lord  Eldon  in  Gruttwell  v.  Lye  (9) 
defines  it  as  nothing  more  than  the  probability  that  the  old 
customers  will  resort  to  the  old  place."  No  doubt  the  sale  of 
the  goodwill  of  a  business  imposes  some '  restriction  on  the 
vendor  :  he  must  not,  e.g.,  represent  himself  as  the  old  firm,  or 
use  a  trade  name  of  the  old  firm.  But  Labouchere  v.  Dawson  (10) 
rests  on  a  doctrine  which  cannot  be  wholly  accepted,  and  it  is 
difficult  to  reconcile  that  decision  with  admitted  propositions. 
It  is  admitted  that  a  vendor  might  set  up  in  business  next  door 
to  the  old  premises,  and  publicly  advertise  the  business.  Yet  in 
so  doing  he  would  certainly  be  depreciating — possibly  destroying 
— what  he  had  sold.  The  rights  of  an  outgoing  partner  ought 
not  to  be  restricted  by  implication ;  and  if  canvassing  is  to  be 
prohibited,  it  must  be  by  direct  agreement.  The  purchaser,  or 
the  partner  who  remains,  can  protect  himself  by  express  pro- 
vision ;  if  he  does  not,  he  cannot  complain  of  hardship.  In 
the  absence  of  express  provision,  it  is  impossible  to  say  where 
the  line  ought  to  be  drawn.  There  is  no  logical  standpoint 
between  preventing  the  vendor  from  trading  at  all  as  a  rival 
(which  it  is  admitted  cannot  now  be  done),  and  allowing  him 
to  canvass  the  old  customers.    The  weight  of  authority  is  in 

(1)  19  Ch.  D.  355.  (7)  Collyer  on  Partnershii^  'Jiul  cd. 

(2)  29W.  R.  864.  215;   the  decree  is  also  printed  in 

(3)  Joh.  174,  188.  27  Beav.  450. 

(4)  14  Ves.  468.  (8)  2  D.  J.     S.  446. 

(5)  17  Ves.  335.  (9)  17  Ves.  335,  346. 

(6)  3  Mer.  at  p.  452.  (10)  L.  R.  13  Eq.  322. 
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Hunt. 


H.  L.  (E.)  favour  of  the  respondent.  In  Lord  Eldon's  final  judgment 
1895  in  Cruttwell  v.  Lye  (1)  ''direct  solicitation"  was  found,  and 
n^^o  yet  the  injunction  was  refused.  In  Dawson  v.  Beeson  (2)  an 
expelled  partner  who  had  been  refused  his  share  of  capital  was 
not  restrained  from  carrying  on  the  business  for  himself,  and 
soliciting  the  old  customers  of  the  firm :  and  see  Hall  v. 
Barrows.  (3) 

[They  also  contended  that  the  decisions  of  Stirling  J.  and  the 
Court  of  Appeal  were  right  on  the  ground  that  a  partner  was 
entitled  to  make  copies  and  extracts  from  the  partnership  books, 
whatever  use  he  might  ultimately  make  of  them,  and  that  those 
decisions  ought  therefore  to  be  affirmed,  whatever  view  this 
House  might  take  of  the  larger  question  raised  by  the  appeal.] 

Cozens  Hardy  Q.C.  in  reply,  said  that  the  appellants  would 
be  content  with  an  injunction  restraining  the  respondent  from 
soliciting  the  old  customers,  such  as  was  granted  in  Labouchere 
V.  Baioson  (4),  mutatis  mutandis. 

The  House  took  time  for  consideration. 

Dec.  5.  LoED  Heeschell.  My  Lords,  a  very  important 
question  which  has  given  rise  to  much  difference  of  judicial 
opinion  presents  itself  for  decision  in  the  present  case.  [His 
Lordship  stated  the  facts  set  forth  above,  and  continued : — ] 

Stirling  J.,  in  the  course  of  his  judgment,  said :  "  It  has  been 
admitted  in  the  argument,  and  for  the  purposes  of  it,  that  the 
defendant  intends,  in  the  event  of  the  partnership  coming  to 
an  end  at  the  beginning  of  next  year,  to  use  this  list  for  the 
purpose  of  soliciting  the  customers  of  the  present  firm.  He 
proposes  then  to  engage  in  a  business  of  a  similar  nature  to 
that  carried  on  by  the  firm,  and  the  question  which  I  have  to 
decide  is  whether  he  is  entitled  to  make  such  a  use  of  the  list." 

It  seems  clear^  therefore,  that  the  point  in  contest  before 
the  learned  judge  who  heard  this  motion  was  whether  the 
respondent  was  entitled  to  make  use  of  the  hst  of  the  customers 
of  the  firm  which  he  had  obtained  in  order  to  canvass  them 


(1)  17  Ves.  at  p.  345, 

(2)  22  Ch.  D.  504. 


(3)  4  D.  J.  &  S.  150. 

(4)  L.  E.  13  Eq.  322. 
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Trego 
Hunt. 
Lord  Ilerscliell. 


when  he  started  business  on  his  own  account.  I  mention  this  H.  L.  (E.) 
because  it  may  have  been  open  to  contention  on  behalf  of  the  1895 
respondent  that  he  was  at  all  events  entitled,  whilst  he  remained 
a  partner,  to  make  copies  of  the  partnership  books,  and  that  it 
was  premature  to  come  to  the  Court  to  restrain  the  use  of  these 
copies  even  if  he  were  not  entitled  when  he  ceased  to  be  a 
partner  to  canvass  the  customers  of  the  firm ;  but  in  view  of 
the  fact  that  the  respondent  threatened  to  use  the  list  for  the 
purpose  of  canvassing  the  persons  named  therein,  and  having 
regard  to  the  course  taken  before  the  learned  judge,  I  think  it 
would  have  been  open  to  him  to  grant  an  injunction,  though 
not  in  the  terms  prayed  for,  if  the  canvassing  of  those  customers 
would  be  a  wrongful  act  on  the  part  of  the  respondent. 

Stirling  J.  and  the  Court  of  Appeal  had,  I  think,  no  alterna- 
tive but  to  refuse  to  grant  any  injunction.  They  were  bound 
by  the  decision  of  the  Court  of  Appeal  in  the  case  of  Pearson  v. 
Fearson  (1)  that,  even  though  the  goodwill  belongs  to  one  of 
the  partners,  it  is  lawful  for  the  other,  on  the  termination  of  the 
partnership,  to  canvass  the  customers  of  the  firm.  Consistently 
with  that  decision,  I  think  it  would  have  been  impossible  to 
hold  that  the  appellants  were  entitled  to  an  injunction.  That 
case  is,  however,  open  to  review  by  your  Lordships,  and  the 
real  question  in  the  present  case  is  whether  it  was  well  decided. 

The  question  whether  a  person  who  had  sold  the  goodwill  of 
his  business  was  entitled  afterwards  to  canvass  the  customers 
of  that  business  came  first  before  the  Courts  for  decision  in 
the  case  of  Labouchere  v.  Dawson.  (2)  Lord  Eomilly  M.R. 
answered  in  the  negative.  He  was  of  opinion  that  the  prin- 
ciples of  equity  must  prevail,  and  that  persons  are  not  at 
liberty  to  depreciate  the  thing  which  they  have  sold.  He  con- 
sidered that  the  defendant  was  not  entitled  personally,  or  by 
letter,  or  by  his  agent  or  traveller,  to  go  to  any  one  who  was  a 
customer  of  the  firm  and  to  solicit  him  not  to  continue  business 
with  the  old  firm  but  to  transfer  it  to  him ;  that  this  was  not  a 
fair  and  reasonable  thing  to  do  after  he  had  sold  the  goodw  ill. 
He  accordingly  granted  an  injunction  to  restrain  the  defendant, 
his  partners,  servants,  or  agents  from  applying  to  any  person 

(1)  27  Ch.  1).  145.  ('J)  L.  K.  i;^  Kq.  :V2'2. 
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H.  L.  (E.)  who  was  a  customer  of  the  old  firm  prior  to  the  date  of  the  sale, 
1895  privately,  by  letter,  personally,  or  by  a  traveller,  asking  such 
Teego  customers  to  continue  to  deal  with  the  defendant  or  not  to 
deal  with  the  plaintiffs. 

In  the  case  of  Ginesi  v.  Cooper  (1),  Sir  George  Jessel  M.E. 
followed  the  decision  in  Labouchere  v.  Daioson  (2),  and  expressed 
in  very  strong  terms  his  concurrence  with  it.  He  granted  an 
injunction  restraining  the  defendants,  their  clerks,  servants, 
agents,  workmen,  or  others,  from  soliciting  or  in  any  way 
endeavouring  to  obtain  the  custom  of  or  orders  for  goods  similar 
in  character  to  those  dealt  in  by  the  old  firm  from  such  of  the 
customers  as  were  customers  of  the  old  firm,  or  from  attempt- 
ing to  take  away  any  portion  of  the  business  bought  by  the 
plaintiff.  This  was  all  the  plaintiff  in  that  case  asked  for ;  but 
the  learned  judge  went  further,  and  expressed  a  strong  opinion 
that  a  man  who  sold  the  goodwill  of  his  business  must  not  only 
refrain  from  soliciting  the  old  customers  to  deal  with  him,  but 
must  not  deal  with  them.  It  was  not,  he  said,  necessary  to 
decide  it  on  that  occasion  ;  but  he  stated  it  because  he  thought 
what  the  meaning  of  selling  the  goodwill  of  a  trade  or  business 
is  should  be  thoroughly  understood. 

In  the  case  of  Leggott  v.  Barrett  (3),  which  came  before  the 
same  learned  judge  shortly  afterwards,  he  acted  upon  the  same 
view,  and  extended  the  injunction  to  restrain  the  defendant 
from  dealing  with  the  customers  of  the  old  firm.  From  this 
judgment  there  was  an  appeal ;  but  the  appellant  confined  his 
appeal  to  that  part  of  the  order  which  restrained  him  from 
dealing  with  the  customers  of  the  old  firm.  He  made  no 
objection  to  the  injunction  so  far  as  it  restrained  him  from 
canvassing  those  customers.  The  Court  of  Appeal  dissolved 
that  part  of  the  injunction  of  which  the  appellant  complained. 
They  thought  they  could  not  on  any  just  principle  prevent  the 
defendant  from  supplying  a  man  with  goods  if  he  applied  for 
them ;  that  there  was  no  implied  obligation  upon  him,  either 
legal  or  moral,  to  shut  his  door  against  a  customer  who  came 
to  him  of  his  own  free  will ;  that  a  sale  of  goodwill  did  not 

(1)  14  Ch.  D.  596.  (2)  L.  E.  13  Eq.  322. 

(3)  15  Cli.  D.  306. 
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involve  an  implied  contract  not  to  deal  with  any  customers  of  H.  L. 
the  old  business  the  goodwill  of  which  was  sold.    The  case  is  i895 
chiefly  important  for  present  purposes,  in  so  far  as  it  discloses  trego 
the  view  taken  by  the  learned  judges,  who  on  that  occasion  hunt 

constituted  the  Court  of  Appeal,  on  the  point  now  under   

^  ^  Lord  Hersci 

consideration.   

In  the  case  of  Pearson  v.  Pearson  (1),  to  which  I  shall  have 
occasion  to  refer  immediately.  Cotton  L.J.  stated  that  the 
decision  in  Labouchere  v.  Dawson  (2)  was  doubted  in  Leggott 
V.  Barrett  (3)  by  James  L.J.  and  himself.  This  is  no  doubt 
correct  so  far  as  Cotton  L.J.  is  concerned;  but  I  am  unable 
to  find  any  very  clear  indication  that  this  was  the  view  of 
James  L.J.  It  is  quite  true  that  in  an  early  part  of  his  judg- 
ment he  said  :  I  do  not  like  going  much  into  the  case,  because 
what  I  should  say  might  perhaps  be  considered  to  mean  that 
the  injunction  which  is  submitted  to  is  too  wide."  But  in  a 
later  part  of  the  judgment  he  says :  ''At  first  it  did  appear  to 
me  that  we  might,  from  the  equitable  view  of  the  case,  say  that 
the  defendant  shall  be  prevented  from  dealing  with  any  customer 
or  customers  whom  he  had  solicited ;  but  it  appeared  to  me 
that  that  was  too  vague  and  too  wide."  He  pointed  out  that  a 
man  might  give  the  order  afterwards  without  any  reference  to 
previous  solicitation.  Further  on,  when  discussing  the  effect 
of  the  agreement,  and  shewing  that  there  was  no  implied 
obligation  not  to  deal  with  the  customer,  he  says  :  ''It  means 
that  you  are  not  to  solicit  customers."  The  impression  pro- 
duced upon  my  mind  by  the  whole  of  the  judgment  is  that  the 
learned  judge  had  not  arrived  at  the  conclusion  that  Labouchere 
V.  DaiDson  (2)  was  wrong.  Brett  L.J.  expressed  a  decided 
approval  of  that  decision.  He  was  of  opinion  that,  on  the  sale 
of  a  goodwill  for  a  valuable  consideration,  there  w^as  an  implied 
contract  that  the  vendor  would  not  solicit  former  customers, 
who  were  really  the  people  who  formed  the  goodwill. 

The  next  case  in  which  the  matter  was  brought  under  the 
consideration  of  the  Court  of  Appeal  was  that  of  Walker  v. 
Mottram.  (4)    In  that  case  the  goodwill  of  the  business  carried 

(1)  27  Ch.  T).  145.  (a)  15  Ch.  1\  :]0C>. 

(2)  L.  11.  i;3  E(i.  322.  (4)  10  Cli.  D.  355. 
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H.  L.  (E.)  on  by  a  bankrupt  bad  been  sold  by  bis  trustees  in  bankruptcy. 
1895  It  was  sought  afterwards  to  restrain  the  bankrupt  from  soHcit- 
Teego  iiig  ttie  customers  of  that  business.    Sir  George  Jessel  M.K. 
Hunt  refused  to  grant  an  injunction,  on  the  ground  that  the  doctrine 
  laid  down  in  Lahouchere  v.  Dawson  (1)  did  not  apply  to  the 

Lord  Herschell.  _ 

  case  of  a  bankrupt  whose  business  had  been  sold  by  his  trustees. 

This  judgment  was  af&rmed  by  the  Court  of  Appeal.  Of  the 
Lords  Justices  who  then  constituted  the  Court,  Baggallay  L.J. 
expressed  a  strong  doubt  as  to  the  correctness  of  the  decision 
in  Lahouchere  v.  Dawson.  (1)  He  said  that  it  appeared  to 
him  as  at  present  advised  that  it  went  far  beyond  what  any 
of  the  previous  decisions  would  have  sanctioned.  Lush  and 
Lindley  L.J  J.,  the  other  members  of  the  Court,  said  that  the 
rule  laid  down  in  Lahouchere  v.  Dawson  (1)  had,  it  was 
believed,  been  recognised  and  acted  upon  in  practice,  and, 
whatever  else  might  be  said  of  it,  the  rule  was  in  accordance 
with  the  general  opinion  of  what  was  fair  and  right,  and  was 
easily  applied. 

In  the  case  of  Pearsoji  v.  Pearsoji  (2)  the  question  came 
again  before  the  Court  of  Appeal.  The  facts  were  there  less 
favourable  to  the  plaintiff  than  in  the  case  of  Lahouchere  v. 
Dawson  (1),  and  Baggallay  and  Lindley  L.J  J.  both  considered 
that,  even  if  Lahouchere  v.  Daioson  (1)  was  rightly  decided,  the 
case  then  before  them  was  not  governed  by  it.  Baggallay  and 
Cotton  L.J  J.,  however,  distinctly  rested  their  judgments  on  the 
ground  that  the  decision  in  Lahouchere  v.  Daiuson  (1)  was 
wrong  and  ought  to  be  overruled.  Lindley  L.J.,  on  the  other 
hand,  was  of  opinion  that  it  was  rightly  decided.  The  reason 
of  Baggallay  L.J.  for  dissenting  from  Lahouchere  v.  Daioson  (1), 
so  far  as  it  is  disclosed  by  the  report  of  his  judgment,  appears 
to  be  that  it  went  beyond  a  number  of  decisions  of  a  higher 
Court,  and,  as  he  thought,  without  sufficient  reason.  Even 
assuming  that  the  decision  in  Lahouchere  v.  Daioson  (1)  went 
beyond  previous  decisions,  this  does  not  seem  to  me  to  afford 
any  indication  that  it  was  wrong,  unless  it  can  be  shewn  that  it 
was  in  conflict  with  the  principles  involved  in  those  earlier 
decisions.  Cotton  L.J.  examined  the  earlier  decisions,  and 
(1)  L.  E.  13  Eq.  322.  (2)  27  Cli.  D.  145. 
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arrived  at  the  conclusion  that  Lord  Eldon  was  against  the   H.  L.  (E.) 
notion  that  the  vendor  of  the  goodwill  of  a  business  was,  in  the  1895 
absence  of  express  contract,  to  be  restrained  from  carrying  on  a  teego 
similar  business  in  the  way  in  which  he  might  lawfully  carry  it     ^^^^^  , 
on  if  there  had  been  no  sale  of  the  goodwill.  The  learned  Lord  ^   -—  ^ 

"  ^  _  ...      ^OTd  HerschelL 

Justice  pointed  out  that  Lord  Eomilly  rested  his  decision  in   

Lahouchere  v.  Datvson  (1)  on  the  principle  that  a  man  could 
not  derogate  from  his  grant.  "  But,"  he  said,  "  it  is  admitted 
that  a  person  who  has  sold  the  goodwill  of  his  business  may  set 
up  a  similar  business  next  door  and  say  that  he  is  the  person 
who  carried  on  the  old  business ;  yet  such  proceedings  mani- 
festly tend  to  prevent  the  old  customer  from  going  to  the  old 
place.  I  cannot  see  where  to  draw  the  line.  If  he  may,  by  his 
acts,  invite  the  old  customers  to  deal  with  him  and  not  with 
the  purchaser,  why  may  he  not  apply  to  them  and  ask-  them  to 
do  so  ?  I  think  it  would  be  wrong  to  put  such  a  meaning  on 
'  goodwill '  as  would  give  a  right  to  such  an  injunction  as  has 
been  granted  in  the  present  case." 

I  propose  now  to  examine  the  older  authorities.  I  may  state 
at  once,  however,  that  I  can  find  nothing  in  them  inconsistent 
with  the  decision  in  Lahouchere  v.  Daivson.  (1)  It  no  doubt 
went  beyond  them,  inasmuch  as  it  dealt  with  a  question  not 
determined  by  them ;  but  this  seems  to  me  to  be  no  demerit, 
nor  to  afford  any  indication  that  it  was  wrong.  The  earliest 
case  which  has  any  bearing  upon  the  point  is  that  of  Cvuttwell 
v.  Lye  (2),  before  Lord  Eldon.  The  business  of  a  bankrupt, 
who  was  a  carrier  between  Bristol  and  London,  had  been  sold 
by  his  assignees  in  bankruptcy.  He  afterwards  commenced 
carrying  on  the  trade  of  a  carrier  between  Bristol,  Bath  and 
London ;  but  though  the  termini  were  the  same  the  route 
employed  was  different.  He  addressed  direct  solicitation  to  tlic 
public  for  the  carriage  of  their  goods,  stating  that  he  had  been 
reinstated  in  his  business  ;  and  there  was  further,  in  the  opinion 
of  the  Lord  Chancellor,  so  much  probabiHty  of  direct  solicita- 
tion to  the  customers  of  the  old  concern,  in  some  few  instances, 
that  the  fact  might  fairly  be  assumed.  Under  these  circum- 
stances the  purchaser  of  the  bankrupt's  business  applied  for  au 
(1)  L.  11.  13  E(i.  322.  (2)  17  Vos.  3;^"),  31G. 
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H.  L.  (E.)  injunction.  The  case  was  therefore  the  same  as  Walker  v. 
1895  Mottram  (1),  where  Sir  George  Jessel — than  whom  no  one  has 
Trego  more  strongly  insisted  upon  the  propriety  of  the  decision  in 
Labouchere  v.  Dawson  (2) — was  of  opinion  that  no  injunction 
should  be  granted.  The  bankrupt  was  no  party  to  the  contract 
of  sale ;  there  could  therefore  be  no  implied  contract  on  his 
part  to  be  derived  from  it.  It  is  most  material  also  to  observe 
what  was  the  nature  of  the  injunction  then  in  question.  It 
was  whether  the  bankrupt  was  to  be  restrained  from  carrying 
on  the  trade  which  he  was  pursuing  of  carrying  goods  between 
Bristol,  Bath  and  London.  The  Lord  Chancellor  held  that  he 
could  not  be  so  restrained ;  and  I  think  it  must  now  be  taken 
as  settled  that  the  sale  of  the  goodwill  of  a  business,  even  when 
the  vendor  himself  is  a  party  to  the  contract,  does  not  impose 
upon  him  any  obligation  to  refrain  from  carrying  on  a  trade  of 
the  same  nature  as  before.  But  Lord  Eldon  certainly  did  not 
decide  that  such  a  vendor  was  entitled  to  solicit  the  customers 
of  the  old  firm.  He  was  not  asked  for  an  injunction  to  restrain 
the  defendant  from  so  doing.  It  was  sufficient  for  the  decision 
of  that  case  that,  in  the  opinion  of  the  Lord  Chancellor,  there 
was  no  principle  arising  out  of  the  provisions  of  the  bankruptcy 
law  upon  which  the  Court  could  hold  that  the  bankrupt  ought 
not  to  engage  in  the  same  trade  and  by  the  same  road  as 
before ;  though  I  think  that,  so  far,  the  opinion  of  the  Lord 
Chancellor  would  have  been  the  same  if  the  sale  of  the  business 
had  been  effected  by  the  bankrupt  himself  and  not  by  his 
assignees. 

The  importance  of  the  case  consists  in  the  definition  which 
Lord  Eldon  gave  of  the  goodwill  there  sold.  He  said :  "  The 
goodwill  which  has  been  the  subject  of  sale  is  nothing  more 
than  the  probability  that  the  old  customers  will  resort  to  the 
old  place.  Fraud  would  form  a  different  consideration ;  but  if 
that  effect  was  prevented  by  no  other  means  than  those  which 
belong  to  the  fair  course  of  improving  a  trade  in  which  it  was 
lawful  to  engage,  I  should,  by  interposing  carry  the  effect  of 
injunction  to  a  much  greater  lexigth  than  any  decision  has 
authorised  or  imagination  ever  suggested."  These  observations 
(1)  19  Ch.  D.  355.  (2)  L.  K.  13  Eq.  322. 
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were  much  relied  on  by  Cotton  L.J.  in  Pearson  v.  Pearson.  (1)    h.  l.  (e.) 
If  the  language  of  Lord  Eldon  is  to  be  taken  as  a  definition  of  i895 
goodwill  of  general  application,  I  think  it  is  far  too  narrow,  and  -trego 
I  am  not  satisfied  that  it  was  intended  by  Lord  Eldon  as  an 
exhaustive  definition. 

"'Goodwill,'  I  apprehend,"  said  Wood  V.-C.  in  Ghurton  v. 
Douglas  (2),  must  mean  every  advantage — every  positive 
advantage,  if  I  may  so  express  it,  as  contrasted  with  the 
negative  advantage  of  the  late  partner  not  carrying  on  the 
business  himself — that  has  been  acquired  by  the  old  firm  in 
carrying  on  its  business,  whether  connected  with  the  premises 
in  which  the  business  was  previously  carried  on,  or  with  the 
name  of  the  late  firm,  or  with  any  other  matter  carrying  with 
it  the  benefit  of  the  business."  The  learned  Vice-Chancellor 
pointed  out  in  this  connection  that  it  would  be  absurd  to  say 
that  when  a  large  wholesale  business  is  conducted  the  public 
are  mindful  whether  it  is  carried  on  in  Fleet  Street  or  in  the 
Strand. 

The  question,  what  is  meant  by  goodwill,"  is,  no  doubt, 
a  critical  one.  Sir  George  Jessel,  discussing  in  Ginesi  v. 
Cooper  (3)  the  language  of  Wood  Y.-C.  which  I  have  just  quoted, 
said:  ''Attracting  customers  to  the  business  is  a  matter  con- 
nected with  the  carrying  of  it  on.  It  is  the  formation  of  that 
connection  which  has  made  the  value  of  the  thing  that  the 
late  firm  sold,  and  they  really  had  nothing  else  to  sell  in  the 
shape  of  goodwill."  He  pointed  out  that,  in  the  case  before 
him,  the  connection  had  been  formed  by  years  of  work.  The 
members  of  the  firm  knew  where  to  sell  the  stone,  and  he 
asks :  "Is  it  to  be  supposed  that  they  did  not  sell  that 
personal  connection  when  they  sold  the  trade  or  business  and 
the  goodwill  thereof?  " 

The  present  Master  of  the  Kolls  took  much  the  same  view  as 
to  what  constitutes  the  goodwill  of  a  business.  I  cannot 
myself  doubt  that  they  were  right.  It  is  the  connection  thus 
formed,  together  with  the  circumstances,  whether  of  habit  or 
otherwise,  which  tend  to  make  it  permanent,  that  constitutes 

(1)  27  Ch.  D.  145.  (2)  Joli.  174,  188. 

C^)  M  Ch.  D.  506. 
A.  C.  1896.  3  C 
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H.  L.  (E.)  the  goodwill  of  a  business.  It  is  this  which  constitutes  the 
1895  difference  between  a  business  just  started,  which  has  no  good- 
Teego  will  attached  to  it,  and  one  which  has  acquired  a  goodwill, 
jjj^^  The  former  trader  has  to  seek  out  his  customers  from  among 
  the  community  as  best  he  can.    The  latter  has  a  custom  ready 

Lord  Herschell.  *^  , 

  made.  He  knows  what  members  of  the  community  are  pur- 
chasers of  the  articles  in  which  he  deals,  and  are  not  attached 
by  custom  to  any  other  establishment.  What  obligations 
then  does  the  sale  of  the  goodwill  of  a  business  impose  upon 
the  vendor?  I  do  not  think  they  would  necessarily  be  the 
same  under  all  circumstances. 

In  Cooh  V.  Collingridge  (1)  Lord  Chancellor  Eldon  had  to 
determine  what  orders  were  to  be  given  where  a  partnership 
had  expired  by  effluxion  of  time,  and  where  the  goodwill  had 
to  be  valued.  He  declared  that  there  existed  no  obligation 
upon  the  partners  to  restrain  them  from  carrying  on  the  same 
trade,  or  any  of  them  wanting  to  do  so ;  that  a  claim  to  have 
an  estimated  value  put  upon  any  subject  that  could  be  con- 
sidered as  described  by  the  term  "  goodwill  "  could  not  be  sup- 
ported upon  the  same  grounds  or  principles  as  those  upon  which 
a  value  was  received  from  a  partner  buying  the  share  of  the 
partner  going  out  of  the  business  and  retiring  from  the  trade 
altogether.  He  thought  that  all  that  could  be  valued  was  the 
chance  of  the  customers  adhering  to  the  old  establishment, 
notwithstanding  that  the  previous  partners  or  any  of  them 
carried  on  a  similar  business  elsewhere.  * 

In  Johnso7i  v.  Helleley  (2)  a  bill  was  filed  by  the  surviving 
partner  to  wind  up  the  business  of  the  partnership.  The  usual 
decree  was  made.  The  chief  clerk  certified  that  it  was  most 
beneficial  that  the  business  should  be  sold  as  a  going  concern. 
The  Master  of  the  Eolls  ordered  it  to  be  stated  in  the  adver- 
tisement and  particulars  that  the  surviving  partner  would  be 
at  liberty  to  continue  carrying  on  the  business  of  a  wine 
merchant  in  the  same  town  and  place.  This  judgment  was 
affirmed  by  the  Lords  Justices. 

In  Hall  V.  Barrows  (3)  Lord  Chancellor  Westbury  said :  "  I 

(1)  CoUyer  on  Partnership,  2nd  ed.  (2)  2  D.  J.  &  S.  446. 

215;  27  Beav.  456.  (3)  4  D.  J.  &  S.  150. 
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think  the  direction  to  value  the  goodwill  should  be  accompanied  H.  L.  (E.) 

by  a  declaration  defining  what  is  meant  by  it,  at  least  negatively ;  1895 
that  is  to  say,  a  declaration  that  the  goodwill  is  not  to  be 

valued  upon  the  principle  that  the  surviving  partner,  if  he  were  jjimT 

not  the  purchaser,  will  be  restrained  from  setting  up  the  same   

5  .  .  r    .  Lord  HerscheU. 

description  of  business."    In  cases  of  this  description,  where  a   

partnership  has  been  dissolved  by  effluxion  of  time  or  death, 
the  goodwill  is  regarded  as  a  part  of  the  assets,  and  subject 
therefore  to  realization  on  winding  up  the  partnership  ;  but  it 
would  obviously  be  absurd  that  because  a  partnership  becomes 
thus  dissolved  those  who  formerly  constituted  the  firm,  or  the 
survivors  thereof,  where  the  dissolution  has  been  due  to  death, 
should  thereafter  be  restrained  from  carrying  on  what  trade 
they  pleased.  "Whatever  restriction  the  sale  of  the  goodwill 
may  impose,  it  is  clear  that  in  this  class  of  cases  it  could  not 
extend  to  prevent  the  former  partners  carrying  on  a  similar 
trade  to  that  in  which  they  were  previously  engaged.  It  is 
noteworthy  that  in  Johnson  v.  Helleley  (1)  it  was  thought 
necessary  to  warn  intending  purchasers  that,  though  the  good- 
will was  being  sold,  one  of  the  persons  who  had  previously 
carried  on  the  business  might  continue  to  trade  in  the  same 
town ;  and  Lord  Westbury  thought  it  necessary  to  give  the 
same  warning  to  the  person  who  was  to  value  the  goodwill  in 
Hall  V.  Barrows,  (2) 

These  circumstances  appear  to  me  to  afford  an  indication 
that  the  Courts  recognised  that  their  view  of  what  was  meant 
by  "  goodwill"  and  the  effect  of  a  sale  of  it  differed  from  the 
popular  conception.  Where  the  goodwill  of  a  business  is  not 
sold  under  circumstances  such  as  I  have  been  discussing,  bui 
the  sale  is  the  voluntary  act  of  the  vendors,  I  am  by  no  means 
satisfied  that  a  different  effect  might  not  have  been  given  to  the 
sale  and  the  obligations  which  it  imposed.  It  might  have  been 
held  that  the  vendor  was  not  entitled  to  derogate  from  his 
grant  by  seeking  in  any  manner  to  withdraw  from  the  purchaser 
the  customers  of  the  old  business,  as  he  would  do  by  setting  up 
a  business  in  such  a  place  or  under  such  circumstances  that  it 
would  immediately  compete  for  the  old  customers.  It  is  now, 
(1)  2  D.  J.  &  S.  446.  (2)  4  D.  J.     S.  150. 
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H.  L.  (E.)  however,  too  late  to  make  any  such  distinction.  I  think  it 
1895  must  be  treated  as  settled  that  whenever  the  goodwill  of  a  busi- 
r^^Qo  ^®ss  is  sold  the  vendor  does  not,  by  reason  only  of  that  sale. 
Hunt  come  under  a  restriction  not  to  carry  on  a  competing  business. 
  This  is  really  the  stronej  point  in  the  position  of  those  who 

Lord  Hei-scliell.         ,        .  °  ^ 

  maintain  that  Labouchere  v.  Dawson  (1)  was  wrongly  decided. 

Cotton  L.J.  says  :  "  It  is  admitted  that  a  person  who  has  sold 
the  goodwill  of  his  business  may  set  up  a  similar  business  next 
door  and  say  that  he  is  the  person  who  carried  on  the  old 
business.  Yet  such  proceedings  manifestly  tend  to  prevent 
the  old  customers  from  going  to  the  old  place.  I  cannot  see 
where  to  draw  the  line.  If  he  may,  by  his  acts,  invite  the  old 
customers  to  deal  with  him  and  not  with  the  purchaser,  why 
may  he  not  apply  to  them  and  ask  them  to  do  so  ?  "  I  quite 
feel  the  force  of  this  argument,  but  it  does  not  strike  me  as 
conclusive.  It  is  often  impossible  to  draw  the  line  and  yet 
possible  to  be  perfectly  certain  that  particular  acts  are  on  one 
side  of  it  or  the  other.  It  does  not  seem  to  me  to  follow  that 
because  a  man  may,  by  his  acts,  invite  all  men  to  deal  with 
him,  and  so,  amongst  the  rest  of  mankind,  invite  the  former 
customers  of  the  firm,  he  may  use  the  knowledge  which  he  has 
acquired  of  what  persons  were  customers  of  the  old  firm  in 
order,  by  an  appeal  to  them,  to  seek  to  weaken  their  habit  of 
dealing  where  they  have  dealt  before,  or  whatever  else  binds 
them  to  the  old  business,  and  so  to  secure  their  custom  for  him- 
self. This  seems  to  me  to  be  a  direct  and  intentional  dealing 
with  the  goodwill  and  an  endeavour  to  destroy  it.  If  a  person 
who  has  previously  been  a  partner  in  a  firm  sets  up  in  busi- 
ness on  his  own  account  and  appeals  generally  for  custom,  he 
only  does  that  which  any  member  of  the  public  may  do,  and 
which  those  carrying  on  the  same  trade  are  already  doing.  It 
is  true  that  those  who  were  former  customers  of  the  firm  to 
which  he  belonged  may  of  their  own  accord  transfer  their 
custom  to  him ;  but  this  incidental  advantage  is  unavoidable, 
and  does  not  result  from  any  act  of  his.  He  only  conducts  his 
business  in  precisely  the  same  way  as  he  would  if  he  had  never 
been  a  member  of  the  firm  to  which  he  previously  belonged. 
(1)  L.  K.  13  Eq.  322. 
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But  when  he  specifically  and  directly  appeals  to  those  who   H.  L.  (E.) 
were  customers  of  the  previous  firm  he  seeks  to  take  advantage  1895 
of  the  connection  previously  formed  by  his  old  firm,  and  of  the  Teego 
knowledge  of  that  connection  which  he  has  previously  acquired,  huxt. 
to  take  that  which  constitutes  the  goodwill  away  from  the  Lor^fJ^ciiei 

persons  to  whom  it  has  been  sold  and  to  restore  it  to  himself.   

It  is  said,  indeed,  that  he  may  not  represent  himself  as  a 
successor  of  the  old  firm,  or  as  carrying  on  a  continuation  of 
their  business,  but  this  in  many  cases  appears  to  me  of  little 
importance,  and  of  small  practical  advantage,  if  canvassing  the 
customers  of  the  old  firm  were  allowed  without  restraint.  I  do 
not  think  that  in  cases  where  an  injunction  was  granted  in  the 
terms  employed  in  Lahouchere  v.  Dawson  (1),  there  would  be 
any  real  difficulty  in  drawing  the  line  and  determining  whether 
there  had  been  a  breach  of  it  or  not.  In  several  cases  such 
injunctions  were  granted,  and  there  is  nothing  to  shew  that  any 
practical  difficulty  arose  in  enforcing  them.  It  is  not  material 
to  consider  whether,  on  the  sale  of  a  goodwill,  the  obligation  on 
the  part  of  the  vendor  to  refrain  from  canvassing  the  customers 
is  to  be  regarded  as  based  on  the  principle  that  he  is  not  entitled 
to  depreciate  that  which  he  has  sold,  or  as  arising  from  an 
implied  contract  to  abstain  from  any  act  intended  to  deprive 
the  purchaser  of  that  which  has  been  sold  to  him  and  to  restore 
it  to  the  vendor.  I  am  satisfied  that  the  obligation  exists,  and 
ought  to  be  enforced  by  a  court  of  equity.  I  have  so  far  dealt 
with  the  case  as  if  the  goodwill  had  been  sold,  but  I  think  the 
rights  and  obligations  must  be  precisely  the  same  for  present 
purposes  when,  on  the  creation  of  a  partnership,  it  has  been 
agreed  that  the  goodwill  shall  belong  exclusively  to  one  of  the 
partners. 

For  these  reasons  I  think  the  judgment  must  be  reversed  and 
that  an  injunction  should  be  granted  in  the  form  adopted  in 
Lahouchere  v.  Dawson  (1),  with  the  modification  rendered 
necessary  by  the  circumstance  that  here  the  partnership  has 
not  yet  expired. 

Under  the  very  peculiar  circumstances  I  think  that  no  costs 
should  be  given  here  or  in  the  Court  of  Appeal. 

(1)  L.  R.  13  Eq.  ;V22. 
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H.  L.  (E.)  Lord  Macnaghten.  My  Lords,  the  question  for  the  House 
1895  to  determine  is  this :  Is  a  person  who  has  sold  the  goodwill  of 
Trego  liis  business,  or  one  in  the  position  of  the  respondent,  who  has 
jj^^^^     been  taken  into  partnership  upon  the  terms  that  the  goodwill 

  shall  belong  solely  to  his  partner,  at  liberty  after  the  sale  or 

the  expiration  of  the  partnership  (as  the  case  may  be)  to 
solicit  the  old  customers  of  the  business?  There  can  be  no 
difference  in  principle  between  the  two  cases.  In  1872  Lord 
Eomilly  M.E.  decided  the  question  in  the  negative  in  Lahouchere 
V.  Dawson.  (1)  In  1884  the  question  was  determined  the  other 
way  by  the  Court  of  Appeal  in  Pearson  v.  Pearson  (2)  ;  and 
Lahouchere  v.  Dawson  (1)  was  overruled  by  Baggallay  and 
Cotton  L.J  J.,  differing  from  Lindley  L.J.,  who  thought  Lord 
Eomilly 's  decision  right.  In  Lahouchere  v.  Dawson  (1)  the 
question  arose  out  of  a  sale  of  goodwill.  In  the  present  case 
there  is  a  subsisting  partnership  between  the  appellants  and 
the  respondent  in  the  business  of  varnish  manufacturers.  One 
of  the  terms  of  the  partnership  is  that  the  goodwill  "  shall  be 
and  remain  the  sole  property"  of  the  appellant,  Anna  Trego. 
The  partnership  will  expire  on  January  1,  1896.  The  busi- 
ness is  extremely  lucrative :  the  connection  very  large.  The 
respondent  is,  or  was  when  this  action  was  commenced,  em- 
ploying one  of  the  clerks  in  copying  out  the  names  and  addresses 
of  the  customers  with  the  avowed  intention  of  soliciting  their 
custom  as  soon  as  the  partnership  expires. 

The  object  of  the  action  was  to  obtain  an  injunction  to 
restrain  this  proceeding  on  the  part  of  the  respondent.  It  is 
not  necessary  to  consider  whether  the  action  at  the  outset  was 
or  was  not  open  to  objection  on  technical  or  other  grounds, 
for  this  much,  at  least,  is  to  be  said  in  favour  of  the  respondent, 
that  he  met  the  case  fairly  and  frankly  from  the  very  first,  without 
any  attempt  to  embarrass  the  plaintiff  or  to  conceal  his  own 
object.    His  defence  was — "  The  law  allows  it." 

After  the  observations  of  my  noble  and  learned  friend  on  the 
woolsack  (Lord  Herschell)  I  do  not  think  it  necessary  to  deal 
with  the  question  at  any  length.    The  arguments  on  the 
one  side  and  on.  the  other  are  summed  up  in  Lahouchere  v. 
(1)  L.  E.  13  Eq.  322.  .  (2)  27  Ch.  D.  145. 
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Dawson  (1)  arid  Fearson  v.  Pearson  (2),  and  little  remains  but  to 
choose  between  the  conflicting  views  of  very  eminent  lawyers. 
Nor  do  I  think  it  necessary  to  do  more  than  allude  to  the  case 
in  which  Sir  George  Jessel  M.E.  held  that  a  person  who  had 
sold  the  goodwill  of  his  business  could  not  even  deal  with  his 
former  customers.  There,  I  think,  the  Master  of  the  Eolls  went 
too  far.  The  decision  trenched  on  the  rights  of  the  public.  On 
the  other  hand,  the  Master  of  the  Kolls  was  clearly  right  in 
refusing  to  extend  the  principle  of  Lahouchere  v.  Dawson  (1)  to 
a  sale  in  bankruptcy.  There  is  all  the  difference  in  the  world 
between  the  case  of  a  man  who  sells  what  belongs  to  himself, 
and  receives  the  consideration,  and  a  man  whose  property  is 
sold  without  his  consent  by  his  trustee  in  bankruptcy,  and  who 
comes  under  no  obligation,  express  or  implied,  to  the  purchaser 
from  the  trustee. 

A  person  not  a  lawyer,"  said  Plumer  V.-C.  in  Harrison  v. 
Gardner  (3)  in  1817,  would  not  imagine  that  when  the  good- 
will and  trade  of  a  retail  shop  were  sold  the  vendor  might  the 
next  day  set  up  a  shop  within  a  few  doors  and  draw  off  all  the 
customers.  The  goodwill  of  such  a  shop  in  good  faith  and 
honest  understanding  must  mean  all  the  benefit  of  the  trade, 
and  not  merely  a  benefit  of  which  the  vendor  might  the  next 
day  deprive  the  vendee.  The  authorities,  however,  are  strong 
to  shew  that  the  sale  of  a  goodwill  does  not  import  restraint, 
and  that  a  person  selling  the  goodwill  of  a  business  for  however 
large  a  consideration  is  not  prevented  setting  up  the  trade." 
In  that  case,  as  it  happened,  there  were  other  circumstances 
indicating  bad  faith,  and  on  that  special  ground  the  Vice- 
Chancellor  granted  an  injunction. 

I  agree,  in  substance,  with  the  observations  which  I  have 
quoted  from  the  judgment  in  Harrison  v.  Gardner.  (3)  What 
"goodwill"  means  must  depend  on  the  character  and  nature 
of  the  business  to  which  it  is  attached.  Generally  speaking, 
it  means  much  more  than  what  Lord  Eldon  took  it  to  mean 
in  the  particular  case  actually  before  him  in  CruttwcU  v.  Ijijc  (4), 
where  he  says  :  "  the  goodwill  which  has  been  the  subject  of 
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sale  is  nothing  more  than  the  probability  that  the  old  customers^ 
will  resort  to  the  old  place."  Often  it  happens  that  the  good- 
will is  the  very  sap  and  life  of  the  business,  without  which  the 
business  would  yield  little  or  no  fruit.  It  is  the  whole  advantage,, 
whatever  it  may  be,  of  the  reputation  and  connection  of  the 
firm,  which  may  have  been  built  up  by  years  of  honest  work 
or  gained  by  lavish  expenditure  of  money.  I  do  not  think  that 
a  person  not  a  lawyer,"  to  use  the  Vice-Chancellor's  phrase,, 
would  suppose  that  a  man  might  sell  the  goodwill  of  his  busi- 
ness and  then  set  to  work  to  withdraw  from  the  purchaser  the 
benefit  of  his  purchase.  However,  authorities,  which  it  is  now 
too  late  to  question,  undoubtedly  shew  that  a  man  who  has. 
sold  the  goodwill  of  his  business  may  do  much  to  regain  his. 
former  position,  and  yet  keep  on  the  windy  side  of  the  law. 
The  common  law  has  always  been  jealous  of  any  interference 
with  trade.  It  was  a  lighter  matter  to  interfere  with  freedom 
of  contract  and  avoid  covenants  under  seal.  Courts  of  Equity 
could  not  of  course  enforce  even  in  a  modified  form  and  within 
reasonable  limits  an  agreement  express  or  implied  which  the 
law  would  have  held  void  on  the  ground  of  public  policy ;  nor 
could  they  treat  the  mere  non-observance  of  such  an  agreement, 
as  fraudulent  or  inequitable.  And  so  it  has  resulted  that  a. 
person  who  sells  the  goodwill  of  his  business  is  under  no  obli- 
gation to  retire  from  the  field.  Trade  he  undoubtedly  may,, 
and  in  the  very  same  line  of  business.  If  he  has  not  bound 
himself  by  special  stipulation,  and  if  there  is  no  evidence  of 
the  understanding  of  the  parties  beyond  that  which  is  to  be 
found  in  all  cases,  he  is  free  to  carry  on  business  wherever 
he  chooses.  But,  then,  how  far  may  he  go  ?  He  may  da 
everything  that  a  stranger  to  the  business,  in  ordinary  course, 
would  be  in  a  position  to  do.  He  may  set  up  where  he  will- 
He  may  push  his  wares  as  much  as  he  pleases.  He  may 
thus  interfere  with  the  custom  of  his  neighbour  as  a  stranger 
and  an  outsider  might  do;  but  he  must  not,  I  think,  avail 
himself  of  his  special  knowledge  of  the  old  customers  to  regain,, 
without  consideration,  that  which  he  has  parted  with  for 
value.  He  must  not  make  his  approaches  from  the  vantage- 
ground  of  his  former  position,  moving  under  cover  of  a  con- 
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nection  which  is  no  longer  his.  He  may  not  sell  the  custom 
and  steal  away  the  customers  in  that  fashion.  That,  at  all 
events,  is  opposed  to  the  common  understanding  of  mankind 
and  the  rudiments  of  commercial  morality,  and  is  not  I  think  to 
be  excused  by  any  maxim  of  public  policy.  Is  it  conceivable 
that  the  respondent  would  ever  have  been  taken  into  partner- 
ship if  he  had  hinted  at  such  a  manoeuvre  while  negotiations 
for  a  partnership  were  pending  ?  It  was  said  that  you  cannot 
draw  the  line  ;  but  I  think  the  line  may  be  drawn  at  this  point. 
It  is  quite  true  that  you  cannot  protect  the  purchaser  com- 
pletely. With  Lindley  L.J.  I  am  disposed  to  regret  it.  It  is 
quite  true  that  it  would  be  better  that  the  purchaser  should 
protect  himself  by  taking  apt  covenants  from  the  person  with 
whom  he  is  dealing.  But  this,  I  think,  is  rather  a  counsel  of 
perfection  than  a  reason  for  leaving  the  purchaser  entirely  at 
the  mercy  of  the  vendor. 

The  principle  on  w^hich  Lahouchere  v.  Daioson  (1)  rests  has 
been  presented  in  various  ways.  A  man  may  not  derogate 
from  his  own  grant ;  the  vendor  is  not  at  liberty  to  destroy  or 
depreciate  the  thing  which  he  has  sold  ;  there  is  an  implied 
covenant,  on  the  sale  of  goodwill,  that  the  vendor  does  not 
solicit  the  custom  which  he  has  parted  with :  it  would  be  a 
fraud  on  the  contract  to  do  so.  These,  as  it  seems  to  me,  are 
only  different  turns  and  glimpses  of  a  proposition  which  I  take 
to  be  elementary.  It  is  not  right  to  profess  and  to  purport  to 
sell  that  which  you  do  not  mean  the  purchaser  to  have  ;  it  is 
not  an  honest  thing  to  pocket  the  price  and  then  to  recapture 
the  subject  of  sale,  to  decoy  it  away  or  call  it  back  before  the 
purchaser  has  had  time  to  attach  it  to  himself  and  make  it  his 
very  own. 

I  am  of  opinion  that  the  appellants  are  entitled  to  judgment. 

LoED  Davey.  My  Lords,  this  appeal  comes  before  your 
Lordships  in  a  somewhat  unsatisfactory  form.  The  plaintiffs 
and  the  defendant  are  partners  together  for  a  term  which  will 
expire  on  January  1,  1896.  On  the  expiration  of  the  partner- 
ship the  goodwill  of  the  trade  or  business  will  be  the  sole 

(I)  L.  R.  13  Eq.  322. 
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H.  L.  (E.)  property  of  the  plaintiff,  Anna  Trego.  The  notice  of  motion 
1895  asked  that  the  defendant  might  be  restrained  from  making  any 
Teego  ^*^Py  extract  from  the  books  of  the  partnership  for  any 
purpose  other  than  the  business  of  the  partnership.  In  my 
opinion  the  rehef  asked  was  misconceived.  As  well  under  the 
general  law  as  under  the  express  provision  of  the  articles  of 
partnership,  the  defendant  was  entitled  during  the  partnership 
to  have  access  to  the  books  and  to  make  copies  thereof  or  extracts 
therefrom.  It  is  conceivable  that,  if  the  defendant  proposed  to 
use  such  extracts  for  purposes  injurious  or  hostile  to  the  interests 
of  his  firm,  he  might  be  restrained  from  so  doing.  But  in  such 
case  it  would  not  be  the  obtaining  of  the  information,  but  the 
use  the  partner  proposed  to  make  of  it  when  obtained,  which 
would  be  restrained. 

In  my  opinion  the  plaintiffs  have  no  right  to  prevent  the 
defendant  from  making  any  extracts  from  the  books  he  thinks 
fit."  Indeed,  in  the  present  case,  as  was  observed  at  the  bar, 
the  list  of  the  creditors  of  the  firm  would  be  of  service  to  the 
defendant  if  the  law  as  laid  down  in  Lahouchere  v.  Dawson  (1) 
be  maintained,  in  order  to  enable  him  to  know  whom  he  may 
not  solicit,  and  to  keep  himself  within  the  law.  It  was,  how- 
ever, admitted  that  the  defendant  intends,  after  the  expiration 
of  the  partnership,  to  set  up  a  business  on  his  own  account 
similar  to  that  carried  on  by  his  firm,  and  he  claims  the  right, 
if  he  thinks  fit  to  do  so,  to  solicit  custom  for  his  own  business 
from  the  customers  of  his  present  firm.  The  question  which 
has  been  argued  before  your  Lordships  is,  whether  he  has  any 
such  right.  Upon  this  question  there  has  been  a  remarkable 
difference  of  judicial  opinion. 

The  defendant  has  contracted  for  valuable  consideration  that, 
at  the  expiration  of  the  partnership,  the  goodwill  shall  belong  to 
the  plaintiff,  Anna  Trego.  To  the  lay  mind  it  would  undoubtedly 
seem  a  remarkable  state  of  the  law  that  a  person  who  has 
entered  into  such  a  contract  should  be  at  liberty  to  go  to  the 
customers  of  the  old  firm  and  solicit  them  not  to  deal  with  the 
plaintiff,  but  to  deal  with  him,  and  thus  endeavour  to  secure 
for  himself  the  business  connection  which  he  has  contracted 
(1)  L.  E.  13  Eq.  322. 
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shall  belong  to  the  plaintiff.   But  it  would  probably  seem  to  the   H.  L.  (E.) 
lay  mind  equally  remarkable  that  a  man  who  has  sold  a  business  1895 
and  goodwill  to  another  should  be  at  liberty  to  set  up  a  similar  tkego 
business  on  his  own  account  in  the  same  street,  next  door,  or 
opposite  to  the  premises  on  which  the  business  he  has  sold  was 
and  is  carried  on ;  nay,  more,  that  he  may  advertise  himself  as 
having  been  a  partner  in  or  the  founder  or  manager  of  the 
business  which  he  has  sold,  provided  he  does  not  represent  that 
the  business  which  he  is  carrying  on  is  the  same  business  as  or 
identical  with  that  which  he  has  sold.    Yet  it  is  well  settled 
that  he  may  do  all  this. 

It  has  been  established  by  a  series  of  cases  that  in  the  sale  of 
a  goodwill  or  business  no  covenant  is  implied  that  the  vendor 
will  not  start  a  new  business  in  opposition  to  the  purchaser  of 
the  old  business.  It  is  enough  to  refer  to  Cruttwell  v.  Lye  (1), 
Churton  v.  Douglas  (2) ;  Johnson  v.  Helleley  (3)  ;  and  the  dicta 
in  Hoohham  v.  Pottage.  (4)  An  express  covenant  not  to  carry 
on  business  would  be  incapable  of  being  enforced  as  a  restraint 
of  trade  if  it  was  larger  than  the  necessity  of  the  case,  having 
regard  to  the  particular  character  of  the  business,  demanded, 
or,  perhaps,  unless  it  was  restricted  in  some  way  either  in  time 
or  space.  It  seems  to  follow  that  a  general  covenant  not  to 
carry  on  business  in  competition  with  the  purchaser,  which 
would  be  invalid  if  expressed,  cannot  be  implied. 

I  think  it  is  to  be  gathered  from  dicta  and  expressions  used  by 
learned  judges  in  the  Court  of  Chancery  that  the  idea  of  good- 
will and  what  is  comprised  in  the  sale  of  a  business  has  silently 
been  developed  and  grown  since  the  days  of  Lord  Eldon,  who, 
in  one  passage  of  his  judgment  in  Cruttwell  v.  Lye  (1),  seemed 
to  regard  goodwill  as  only  the  habit  of  customers  to  resort  to 
the  old  premises. 

In  Labouchere  v.  Daioson  (1872)  (5),  Lord  Eomilly  granted 
an  injunction  against  the  vendor  of  the  goodwill  of  a  brewery 
from  applying  to  any  person  who  was  a  customer  of  the  old  firm 
prior  to  the  date  of  the  sale  "  privately,  by  letter,  personally,  or 

(1)  17  Ves.  335.  (3)  2  V>.  J.  v^-  S.  4  IG. 

(2)  Joh.  174.  (1)  I..  R.  8  Ch.  01. 

(5)  T..  K.  13>  Eq.  322. 
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H.  L.  (E.)  by  a  traveller,  asking  such  customer  to  continue  to  deal  with 

1895  the  vendor,  or  not  to  deal  with  the  purchasers."   The  judgment 

Tkego  was  based  on  the  principle  that  a  man  cannot  derogate  from  his 

Hunt  grant ;  that  he  cannot  sell  a  thing  and  destroy  the  value  of 

— -  it.    It  w^as  admitted  in  the  iudgment  that  a  man  may  solicit 

Lord  Davey.  _  . 

- —      customers  in  any  public  manner  he  pleased. 

It  is  agreed  on  all  hands  that  the  decision  in  Lahouchere  v. 
Dawson  (1)  went  considerably  beyond  the  cases  relating  to 
goodwill  decided  before  that  time.  In  Ginesi  v.  Cooper  (2) 
Sir  George  Jessel  expressed  himself  as  prepared  to  extend  the 
injunction  so  as  to  prohibit  the  vendor  from  dealing  with  the 
customers,  and  in  Leggott  v.  Barrett  (3)  he  granted  an  injunc- 
tion to  that  effect ;  but  that  part  of  the  order  was  reversed  in 
the  Court  of  Appeal,  and  I  understand  that  no  such  order  is 
now  asked  for  at  the  bar.  I  may  remark,  in  passing,  that  the 
injunction  in  Ginesi  v.  Cooper  (2)  went  far  beyond  the  order 
in  Lahouchere  v.  Dawson  (1),  and  to  an  extent  which,  in  my 
opinion,  cannot  be  supported.  It  restrained  the  defendant 
"  from  in  any  way  endeavouring  to  obtain  the  custom  of  such 
of  the  customers  of  the  plaintiff  as  were  customers  of  the  old 
firm,  or  from  attempting  to  take  away  any  portion  of  the 
business  bought  by  the  plaintiff."  This  form  of  order  would 
prevent  the  defendant  from  issuing  public  advertisements,  or 
carrying  on  business  in  competition  with  the  plaintiff  as  it  is 
admitted  he  may  do. 

In  the  case  of  Leggott  v.  Barrett  (3)  there  was  no  appeal 
against  that  part  of  the  order  which  simply  followed  Lahouchere 
V.  Dawson.  (1)  It  was  therefore  unnecessary  for  the  Court  to 
express  any  opinion  upon  it.  The  present  Master  of  the  Eolls, 
however,  expressed  his  approval  of  the  doctrine.  James  and 
Cotton  L.J  J.  did  not  express  any  approval  of  it,  and  I  think  it 
may  be  inferred  from  the  judgments  that  Cotton  L.J.  certainly, 
and  James  L.J.  possibly,  were  not  prepared  to  do  so.  In 
Pearson  v.  Pearson  (4)  Baggallay  and  Cotton  L.JJ.  expressed 
their  dissent  from  Lahouchere  v.  Dawson  (1),  and  overruled  it. 


(1)  L.  E.  13  Eq.  322. 

(2)  14  Ch.  D.  596. 


(3)  15  Ch.  D.  306. 

(4)  27  Ch.  D.  145. 
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while  Lindley  L.J.  expressed  his  approval  of  it.    This  is  in  H.  L.  (E.) 
substance  an  appeal  from  Pearson  v.  Pearson.  (1)  1895 
On  the  argument  of  this  case  at  your  Lordships'  bar,  it  teego 
certainly  appeared  to  me  that  the  logical  result  of  the  principle  hunt 

upon  which  I  understand  the  case  of  Labouchere  v.  Dawson  (2)   

_  \        Lord  Davey. 

to  be  founded  would  be  to  restrain  the  vendor  of  the  goodwill   

of  a  business  from  carrying  on  business  in  competition  with  the 
purchaser  at  all.  Your  Lordships  were  not  asked  to  take  that 
course.  And,  having  regard  to  the  well-established  doctrine 
against  restraint  of  trade,  it  would  be  impossible,  as  I  have 
already  said,  to  imply  such  a  general  covenant.  I  doubted 
whether  it  was  right,  if  you  allowed  the  vendor  to  trade  in 
competition,  to  impose  fetters  upon  him  which  might  prevent 
his  doing  so  effectually  or  successfully.  I  was  also  struck  with 
the  vagueness  and  difficulty  of  applying  the  injunction  as 
granted  in  Labouchere  v.  Dawson.  (2)  Questions  may  arise 
as  to  the  persons  to  be  comprised  under  the  designation  of 
customers.  The  injunction  also  may  operate  most  unequally. 
In  a  business  of  a  special  character  it  might  practically  prevent 
the  defendant  from  carrying  on  business  at  all,  whereas,  in  a 
business  of  a  different  character,  it  might  have  very  little  effect. 

Further  consideration,  however,  has  satisfied  me  that  the 
decision  in  Labouchere  v.  Dawsoji  (2)  (although  it  does  not  go 
so  far  as  I  think  would  be  abstractedly  just)  is  founded  on  a 
right  principle,  and  the  difficulty  of  doing  complete  justice 
should  riot  prevent  us  from  meting  out  such  scanty  measure  of 
protection  to  the  purchaser  of  a  goodwill  as  the  circumstances 
permit  of ;  and,  although  the  difficulties  I  have  pointed  out 
exist,  they  are  not  insuperable  or  (probably)  formidable  in 
practice.  The  question  whether  any  person  is  a  customer 
within  the  meaning  of  the  injunction  is  one  of  fact,  to  be 
decided  when  it  arises  according  to  the  circumstances  of  the  case. 

I  have  had  the  opportunity  of  reading  the  judgment  which 
has  been  delivered  by  my  noble  and  learned  friend  (^n  tlio 
woolsack  (Lord  Herschell),  and  I  desire  to  express  my  con- 
currence  in  the  reasoning  upon  which  it  is  founded.  In  par- 
ticular, I  think  that  the  principle  on  which  the  injunction  asked 
(1)  27  Ch.  D.  115.  (•-')  L.  K.  U  Eq.  ;rJ2. 
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H.  L.  (E.)  for  may  be  supported  is  that  the  defendant  is  availing  himself 
1895  of  the  knowledge  of  the  connection  formed  by  his  old  firm, 
r^^o  which  knowledge  he  acquired  only  as  a  member  of  that  firm,  to 
take  away  or  depreciate  the  value  of  the  goodwill  or  connection 
which  he  has  contracted  shall  belong  to  the  plaintiff. 

I  agree  as  to  the  form  of  the  injunction,  and  also  as  to  the 
costs. 

LoKD  Heeschell.  My  Lords,  my  noble  and  learned  friend 
the  Lord  Chancellor  of  Ireland  (Lord  Ashbourne),  who  is  not 
able  to  be  present  to-day,  has  asked  me  to  state  that  he  concurs 
in  the  judgment. 

Order  of  the  Court  of  Appeal  reversed^  with  a 
declaratio7i  that  the  appellants  are  entitled  to 
an  injunction  restraining  the  respondent,  his 
partners,  servants,  or  agents,  from  applying 
privately,  by  letter,  personally,  or  by  a 
traveller,  to  any  person  who  was,  prior  to  the 
dissolution  of  the  partnership,  a  customer  of 
the  firm  of  Tabor,  Trego  d  Co.,  ashing  such 
customer  to  co7itinue  after  the  dissolution  to 
deal  with  him,  the  respondent,  or  not  to  deal 
with  the  appellants  ;  the  respondent  to  repay 
to  the  appellants  the  costs  in  the  Court  of 
Appeal  paid  by  them  to  hiin  ;  Cause  remitted 
to  the  Chancery  Divisio7i. 

Lords'  Journals  December  5,  1895. 


Solicitors  for  appellants  :  B.  Miller,  Wiggins  d  Nay  lor. 
Solicitor  for  respondent :  H.  J,  Mannings. 
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THE  SAN  PAULO  (BKAZILIAN)  EAIL-) 
WAY  COMPANY,  LIMITED  .    .    .    .  |  Appellants  ;   h.  L.  (e.) 


AND 

S.  G.  CAETEE  (Sueveyoe  of  Taxes)    .    .  Eespondent. 

Bevenue — Income  Tax — Company  resident  in  United  Kingdom — Trade  carried 
on  partly  in  United  Kingdom,  'partly  Ahroad — "  Foreign  Possessions  " — • 
5  cfc  6  Vict.  c.  35  s.  100  Sched.  D.  First  and  Fifth  Cases. 

Where  a  trade  is  carried  on  either  wholly  in  the  United  Kingdom  or 
partly  within  and  partly  outside  it,  and  profits  accrue  therefrom  to  a 
person  or  a  corporation  residing  in  the  United  Kingdom,  the  assessment 
for  income  tax  falls  under  the  First  Case  of  Sched.  D.  of  5  &  6  Vict.  c.  35 
s.  100,  and  does  not  fall  under  the  Fifth  Case,  and  the  duty  is  to  be  com- 
puted upon  the  full  amount  of  the  balance  of  the  profits  or  gains  of  the 
trade,  and  not  only  upon  the  actual  sums  annually  received  in  the  United 
Kingdom. 

A  company  registered  under  the  Companies  Acts,  whose  registered  office 
was  in  England,  were  the  proprietors  of  a  railway  in  Brazil.  The  working 
of  the  railway  was  under  the  control  and  direction  of,  and  the  business  of 
the  company  was  managed  by,  the  directors  in  England.  The  directors 
purchased  in  England  and  sent  out  to  Brazil  the  materials  and  plant 
necessary  for  the  purposes  of  the  railway.  The  accounts  were  kept  and 
the  balance-sheet  and  reports  were  made  out  in  London,  where  also  the 
meetings  were  held,  and  all  dividends  were  declared  and  paid.  With  the 
exception  of  certain  small  amounts  for  transfer  fees  and  annual  interest  on 
money,  the  whole  revenue  of  the  company  arose  from  moneys  paid  to  them 
in  Brazil  for  the  carriage  of  passengers  and  goods  on  the  railway  and  for 
other  matters  connected  with  the  railway  : — 

Held,  that  it  was  not  necessary  to  decide  the  question  whether  the 
business  of  the  company  was  carried  on  wholly  in  the  United  Kingdom, 
since  it  was  clearly  carried  on  partly  in  England  and  not  (as  in  Colquhoun 
V.  Brooks  (14  App.  Cas.  493))  wholly  outside  the  United  Kingdom ;  and 
that  the  company  were  therefore  assessable  to  income  tax,  under  the  First 
Case  of  Sched.  D.  of  5  &  6  Vict.  c.  35  s.  100,  upon  the  full  amount  of  the 
l)alance  of  the  j^rofits  or  gains  of  their  business,  and  not,  under  the  Fifth 
Case,  only  upon  the  actual  sums  annually  received  in  the  l"^nited  Kingdom. 

The  decision  of  the  Court  of  Appeal  ([1895]  1  Q.  B.  580)  afliruied. 

Appeal  on  a  case  stated  by  Commissioners  for  Income  Tax. 
The  facts  stated  so  far  as  material  to  this  report  were  as 
follows : — 

The  San  Paulo  (Brazilian)  Eailway  Company,  Limited, 


1895 
Dec.  17. 
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H.  L.  (E.)   appealed  against  an  assessment  for  income  tax  under  Sched.  D 

1895  of  16  &  17  Vict.  c.  34. 
San  Paulo  The  company  was  an  English  company,  registered  under  the 
SiLWAY^Co  Joi^^  Stock  Companies  Acts,  with  memorandum  and  articles  of 
association,  and  having  its  registered  office  at  No.  Ill,  Gresham 
House,  Old  Broad  Street,  in  the  City  of  London.  The  articles 
of  association  provided  (inter  alia)  as  follows  :  The  business  of 
this  company  was  declared  to  be  the  making,  maintaining, 
managing  and  working  of  a  railway  in  Brazil  from  Santos  by 
San  Paulo  to  Jundiahy.  The  general  direction  of  the  company 
was  to  be  in  London ;  but  the  company  might  have  agencies 
in  Eio  de  Janeiro  and  San  Paulo,  and  any  other  places  in 
Brazil.  The  business  should  be  carried  on  by  or  under  the 
management  of  the  directors,  but  subject  to  the  control  of 
general  meetings  ;  and  no  person,  except  the  directors  and 
persons  thereunto  expressly  authorized  by  the  board,  was  to 
have  any  authority  to  enter  into  any  contract  so  as  to  impose 
thereby  any  liability  on  the  company.  The  registered  office  of 
the  company  was  to  be  at  such  place  in  London  or  Middlesex 
as  the  board  should  from  time  to  time  appoint.  The  ordinary 
meetings  were  to  be  held  half-yearly  at  such  places  in  London 
or  Middlesex  as  the  directors  from  time  to  time  should  appoint. 
General  meetings  were  to  be  held  at  such  convenient  places  in 
London  or  Middlesex  as  the  directors  or  the  requisitionists 
calling  the  meeting  should  appoint.  The  board  were  to  have 
full  powers  for  the  following  purposes,  and  to  exercise  the  same 
when  necessary,  namely,  the  entering  into  any  contracts  for  the 
construction  or  service  of  the  railway  or  the  supply  of  the 
necessary  funds ;  the  making  and  carrying  into  effect  any 
agreements,  contracts  or  conventions  for  the  purchase  of  lands 
and  the  supply  of  materials,  labour,  plant,  rolling  stock  and 
other  effects  ;  the  general  conduct  and  i management  of  the 
business  of  the  company;  the  appointment  and  removal  and 
the  determination  of  the  duties  and  salary  of  the  secretary, 
superintendents,  clerks,  agents  and  servants  of  the  company, 
and  the  securities  to  be  taken  from  them  respectively  ;  the 
keeping  of  proper  accounts  of  the  receipts,  credits,  payments, 
liabilities,  profits,  losses,  property,  effects,  claims  and  demands 
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of  the  company ;  the  controUing,  managing  and  regulating  in   H.  L.  (e.) 
all  other  respects,  except  as  by  the  articles  otherwise  provided,  1895 
of  all  other  matters  relating  to  the  company  and  the  affairs  sax  Paulo 
thereof.     The  secretary  was  to  keep  the  records,  books  and  iuilwayCo 
papers  (not  being  securities)  of  the  company,  allowing  such  q^^^j,^ 

inspection  as  required  by  the  statute  between  the  hours  of   

eleven  in  the  forenoon  and  three  in  the  afternoon  to  every 
shareholder  who  signed  his  name  in  a  book  kept  for  the  pur- 
pose. The  board  were  to  appoint  a  superintendent  in  Brazil, 
in  order  that  he  might  there  administer  the  company's  affairs 
and  represent  the  board,  and  communicate  directly  with  the 
Government  and  the  Provincial  Government  of  San  Paulo  and 
other  authorities,  and  were  to  determine  his  salary  and  the 
security  to  be  taken  for  his  duly  accounting  for  all  moneys  of 
the  company  coming  to  his  hands  and  for  the  faithful  perform- 
ance of  the  duties  of  his  office.  The  superintendent  might  at 
any  time  be  dismissed  by  the  board,  and  must  obey  and  execute 
the  orders  and  instructions  of  the  board,  and  was  to  make  to 
the  board,  at  such  times  as  they  might  appoint,  reports  of  the 
state  of  the  works,  and  all  occurrences  which  had  taken  place 
relating  to  the  company,  and  to  perform  such  other  duties  as 
the  board  might  prescribe.  All  dividends  on  shares  were  to  be 
declared  by  the  ordinary  meetings. 

The  commissioners  found  as  a  fact  that,  with  an  exception 
of  transfer  fees  amounting  on  an  average  of  three  years  to 
128Z.  a  year,  and  annual  interest  on  money  amounting  on  a 
like  average  to  1423Z.  lis.  Sd.  per  annum,  the  whole  revenue 
of  the  company  arises  from  moneys  paid  to  them  in  Brazil  for 
the  carriage  of  passengers,  goods,  merchandise  and  cattle,  on 
the  San  Paulo  (Brazilian)  Railway,  and  for  other  services  and 
miscellaneous  receipts  connected  with  the  railway. 

The  commissioners  further  found  as  facts,  and  it  was  admitted 
on  behalf  of  the  appellants,  that  the  company  is  an  English 
company  resident  in  England,  the  control  and  direction  being 
in  London,  and  the  business  of  the  company  is  carried  on 
under  the  direction  of  the  directors  here.  The  directors  enter 
into  contracts  for  and  purchase  in  England,  and  send  to  Brazil 
the  materials  for  additions,  extensions  and  improvements,  of 

A.  C.  189G.  3  1) 
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H.  L.  (E.)   their  property,  for  repairs  thereto,  and  for  new  plant,  such  as 
1895      engines,  wagons,  &c.   The  accounts  are  kept  in  London,  where 
San  Paulo        balance-sheets,  reports,  &c.,  are  made  out,  all  meetings  are 
Eailway'co  dividends  declared  and  paid.     The  directors  ^have 

Caeter     ^PPoi^^^d  a  superintendent,  who  resides  in  Brazil,  and  he  is 

  a  salaried  servant  of  the  directors,  removable  at  their  pleasure, 

and  must  obey  and  execute  the  orders  sent  out  to  him  by  the 
directors  from  London. 

The  company  contended  before  the  commissioners  that  they 
were  chargeable,  not  under  the  First  Case,  Sched.  D  s.  100 
of  5  &  6  Vict.  c.  35,  on  the  full  amount  of  the  balance  of  the 
profits  and  gains  of  the  company,  but  under  the  Fifth  Case, 
Sched.  D,  in  the  same  section,  only  upon  the  full  amount  of 
the  actual  sums  received  in  the  United  Kingdom,  upon  an 
average  of  three  years.  It  was  admitted  that  if  the  company 
were  chargeable  under  the  First  Case,  the  assessment  was 
correctly  made  on  the  sum  of  370,122?.,  and  if  under  the 
Fifth  Case,  the  assessment  should  be  in  the  sum  of  295,070L 
The  commissioners  held  that  the  company  were  chargeable 
under  the  First  Case,  and  confirmed  the  assessment  subject  to 
the  case. 

The  Queen's  Bench  Division  (Yaughan  Williams  and 
Wright  JJ.)  held  that  the  company  was  assessable  to  income 
tax,  not  under  the  First  Case,  but  under  the  Fifth  Case,  and 
reduced  the  assessment  to  the  lower  sum  accordingly.  The  Court 
of  Appeal  (Lord  Esher  M.E.,  Lopes  and  Eigby  L.JJ.)  held 
that  the  company  was  assessable  under  the  First  Case,  and  not 
under  the  Fifth  Case,  and  confirmed  the  determination  of  the 
commissioners.  (1) 

The  Income  Tax  Act  1853  (16  &  17  Vict.  c.  34)  s.  2  Sched.  D 
imposes  income  tax  "  for  and  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing  to  any  person  residing  in  the  United 
Kingdom  from  any  kind  of  property  whatever,  whether  situate 
in  the  United  Kingdom  or  elsewhere,  and  for  and  in  respect  of 
the  annual  profits  or  gains  arising  or  accruing  to  any  person 
residing  in  the  United  Kingdom  from  any  profession,  trade, 
employment,  or  vocation,  whether  the  same  shall  be  respectively 
(1)  [1895]  IQ.  B.  580. 
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carried  on  in  the  United  Kingdom  or  elsewhere,  and  to  be   H.  L.  (e.) 
charged  for  every  twenty  shilHngs  of  the  annual  amount  of  such  i895 
profits  and  gains."  SaiTpIulo 

Sect.  5  provides  that  the  duties  granted  by  the  Act  shall  be  ^^j^wat^Co 
assessed,  raised,  levied,  and  collected  under  the  regulations  and  v. 
provisions  of  5  &  6  Vict.  c.  35  (Income  Tax  Act  1842).  ' 

The  Income  Tax  Act  1842  (5  &  6  Vict.  c.  35)  s.  100  pro- 
vides that  "  the  duties  hereby  granted,  contained  in  the  schedule 
marked  (D),  shall  be  assessed  and  charged  under  the  following 
rules,  which  rules  shall  be  deemed  and  construed  to  be  a  part  of 
this  Act,  and  to  refer  to  the  said  last-mentioned  duties,  as  if  the 
same  had  been  inserted  under  a  special  enactment.  .  .  . 

Sched.  D  .  .  .  .  Kules  for  ascertaining  the  said  last-mentioned 
duties  in  the  particular  cases  herein  mentioned. 

"  First  Case. — Duties  to  be  charged  in  respect  of  any  trade, 
manufacture,  adventure,  or  concern  in  the  nature  of  trade,  not 
contained  in  any  other  schedule  of  this  Act.  .  .  .  Eules. — 
1st.  The  duty  to  be  charged  in  respect  thereof  shall  be  com^ 
puted  on  a  sum  not  less  than  the  full  amount  of  the  balance  of 
the  profits  or  gains  of  such  trade,  manufacture,  adventure,  or 
concern  upon  a  fair  and  just  average  of  three  years  endings' 
&c.  .  .  . 

"  Fifth  Case. — The  duty  to  be  charged  in  respect  of  possessions 
....  in  the  British  plantations  in  America,  or  in  any  other  of 
Her  Majesty's  dominions  out  of  Great  Britain"  (now  the 
United  Kingdom)  "  and  foreign  possessions.  The  duty  to  be 
charged  in  respect  thereof  shall  be  computed  on  a  sum  not  less 
than  the  full  amount  of  the  actual  sums  annually  received  in 
Great  Britain"  (now  the  United  Kingdom,  see  s.  5  of  the  Act 
of  1853)  computing  the  same  on  an  average  of  the 

three  preceding  years,  as  directed  in  the  First  Case,"  Szc. 

Nov.  15,  18.  SirE.  Glarle  Q.C.  and  BigJiam  Q.C.  {A.  3/. 
Bremner  with  them)  for  the  appellants.  The  business  of  the 
appellants  is  wholly  carried  on  in  Brazil.  The  fact  of  the  com- 
pany being  English  and  registered  in  England  is  not  material  ; 
the  test  is  where  the  profits  are  earned,  and  that  is  in  Brazil. 
The  carrying  trade  of  the  railway  is  exclusively  in  Brazil,  no 
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H.  L.  (E.)   part  of  it  is  in  England,  and  it  is  from  the  carrying  trade  that 
1895      the  profits  are  derived.    The  purchase  of  materials  and  plant 
San  Paulo  ^^re  for  export  and  use  there,  is  not  carrying  on  a  trade  here. 
SiLWAY^Oo  ^^®y  might  have  been,  and  perhaps  will  be  in  future,  bought  in 

v-        Belgium  or  otherv^ise  abroad,  and  it  cannot  be  that  a  business 

Carter 

  '    is  one  year  English  and  the  next  year  foreign  according  to  the 

place  of  purchase.    The  object  of  the  purchase  rs  to  carry  on 
the  business  in  Brazil,  not  here.    The  business  is  therefore  a 
"  foreign  possession  "  within  the  Fifth  Case  of  Sched.  D,  and  the 
company  is  assessable  only  upon  the  actual  sums  received  in 
England.   The  decision  of  this  House  in  Colquhoun  v.  Brooks  (1) 
governs  thQ  present  case.    Lord  Herschell  there  said  (2),  in 
reference  to  Cesena  Sulphur  Co.  v.  Nicholson  (3),  and  other 
cases  relied  on  by  the  Crown,  that  important  considerations 
pressed  in  argument  upon  this  House  had  not  been  present  to 
the  minds  of  the  judges  in  those  cases,  and  that  they  could  not, 
therefore,  be  regarded  as  authorities  determining  the  question. 
The  mere  fact  that  Brooks  was  an  individual,  whereas  the 
present  appellants  are  a  company,  makes  no  difference.  Brooks 
had  the  right  to  exercise  a  like  control  over  his  business  to  that 
which  is  exercised  by  the  directors  in  this  case.    Sulley  v. 
Attorney -General  (4),  in  the  Exchequer  Chamber,  is  in  point. 
The  defendant  was  a  partner  in  a  New  York  firm,  for  which  he 
bought  goods  in  this  country  for  exportation,  and  was  held  not 
chargeable  in  respect  of  profit  made  by  goods  so  exported. 
And  Cockburn  C.J.  observed  :  "  If  a  man  were  liable  to  income 
tax  in  every  country  in  which  his  agents  are  established,  it 
would  lead  to  great  injustice."    Bartholomay  Brewing  Co.  v. 
Wyatt  (5),  and  Nohel  Dynamite  Trust  Co.  v.  Wyatt  (5),  were 
also  cases  of  English  companies  trading  abroad  which  were 
held  not  liable  for  income  tax  in  respect  of  profits  retained  or 
distributed  abroad.    In  Colquhoun  v.  Brooks  (1)  Lord  Mac- 
naghten  protested  against  a  narrowing  of  the  meaning  to  be 
assigned  to  "  foreign  possession,"  and  the  test  which  he  applied 
was  "  the  source  of  income,"  which  in  this  case  is  clearly  abroad. 

(1)  U  App.  Cas.  493.  (4)  5  H.  &  N.  711. 

(2)  14  App.  Cas.  at  p.  510.  (5)  Reported  together,  [1893]  2  Q.  B. 

(3)  1  Ex.  D.  428.  499. 
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Londofi  Bank  of  Mexico  and  South  America  v.  Apthorpe  (1)  is   H.  L.  (E.) 
distinguishable.    There  it  was  held  that  the  business  was  1895 
one  business  entirely  carried  on  in  England  ;  here  that  is  not  g^^  Paulo 
the  case.  (B™) 

SirB.  E.  Webster  A.-G.  and  Sir  B.  T.  Beid  Q.C.  (Danck- 

werfs  with  them)  for  the  respondent.    There  are  three  classes   

of  cases  :  (1.)  where  the  business  or  source  of  income  is  here  ; 
(2.)  where  it  is  wholly  abroad ;  (3.)  where  it  is  partly  at  home 
and  partly  abroad.  In  the  second  class  alone  it  is  a  "  foreign 
possession,"  as  in  the  case  of  Colquhoun  v.  Brooks.  (2)  The 
present  case  if  not  within  the  first  is,  at  all  events,  within  the 
third  category,  for  the  business  is  certainly  carried  on  partly  in 
London,  where  it  is  managed  and  directed.  The  brain  is  here, 
though  the  limbs  are  abroad ;  the  policy  and  control,  the  rates 
to  be  charged  and  contracts  to  be  made,  the  appointment  and 
dismissal  of  servants,  are  determined  in  London.-  The  profits, 
therefore,  are  partly  made  in  England.  It  is  difficult,  no  doubt, 
to  draw  the  dividing  line  ;  but  the  line  laid  down  by  Lord 
Herschell  in  Colquhoun  v.  Brooks  (2)  separates  this  case  from 
that.  There,  there  was  no  machinery  for  assessing  the  respon- 
dent ;  there  was  no  one  to  make  a  proper  return.  But  in  this 
case  the  accounts  are  kept,  and  the  officers  are  resident  in 
London.  The  Imperial  Continental  Gas  Association  v.  Nichol- 
son (3)  followed  Cesena  Sulphur  Co7npany  v.  Nicholson  (4)  and 
Calcutta  Jute  Mills  Co.  v.  Nicholson.  (5)  These  cases  are  not 
inconsistent  with  and  are  not  overruled  by  Colquhoun  v. 
Brooks  (2) ;  the  reasoning  of  that  decision  determines  the  present 
question. 

Sir  E.  Clarke,  Q.C,  in  reply. 

The  House  took  time  for  consideration. 

Dec.  17.  LoED  Halsbury  L.C.  My  Lords,  I  think  one 
proposition  has  been  conclusively  established  by  the  various 
cases  that  have  come  under  your  Lordships'  consideration,  and 
that  is,  that  where  the  trade  is  wholly  or  partially  carried  on  in 

(1)  [1891]  2  Q.  B.  378.  (3)  37  L.  T.  (N.S.)  717 ;  1  Tax  Cases,  138. 

(2)  14  App.  Cas.  493.  (4)  1  Ex.  D.  428. 

(5)  1  Ex.  1).  4;]7. 
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H.  L.  (E.)   this  country  the  trader  is  hable  to  pay  income  tax  on  the  profits 

1895  of  his  trade. 
SanPaulo  Now,  in  this  case  the  appellant  company  is  an  English  com- 
Bailway^Co  P^-^y  residing  (so  far  as  that  abstraction  a  corporation  can 
reside  at  all)  in  England.  It  has  an  ' office  in  London,  and 
I  am  disposed  to  think  (though  it  is  unnecessary  for  the 
purposes  of  this  case  to  say  so)  that  its  trade,  if  the  word 
"  trade  "  is  strictly  construed,  is  wholly  carried  on  in  England. 
It  seems  to  me  that,  as  was  said  by  Cockburn  C.J.  in  the 
case  of  SuUey  v.  Attorney-General  (1),  "it  is  probably  a 
question  of  fact  where  the  trade  is  carried  on,"  and  it  is  pro- 
bably true  to  say  that  that  phrase  may  be  understood  in  two 
different  senses.  It  may  mean  where  the  goods  in  respect  of 
which  trading  is  carried  on  are  conveyed,  made,  bought,  or  sold ; 
or,  speaking  of  land,  where  it  is  cultivated  or  used  for  any  other 
purpose  of  profit.  That  makes  the  locality  of  the  goods  or  the 
land  which  are  the  subjects  of  the  trade  to  be  in  a  certain  sense 
the  place  where  the  trade  is  carried  on,  because  it  is  the  place 
where  the  things  corporeally  exist,  or  are  dealt  with.  But 
there  is  another  sense,  in  which  the  conduct  and  management, 
the  head  and  brain  of  the  trading  adventure,  are  situated  in  a 
place  different  from  that  in  which  ithe  corporeal  subjects  of 
trading  are  to  be  found.  It  becomes,  therefore,  a  question  of 
fact,  and  according  to  the  answer  to  be  given  to  the  question 
where  is  the  trade  in  a  strict  sense  carried  on,  will  the  assess- 
ment be. 

My  Lords,  it  is  therefore  necessary  to i  determine  upon  these 
principles  where  this  appellant  company  carries  on  its  business. 
It  deals,  undoubtedly,  with  land  in  the  Brazils.  In  Brazil  the 
payments  are  received,  and  in  Brazil  the  passengers  and  goods 
are  carried;  but  the  form  of  trading  can  make  no  difference. 
If  it  were  a  mine,  as  in  the  Gesena  Gase  (2),  or  a  jute  mill, 
equally  with  a  railway,  the  person  who  governs  the  whole  com- 
mercial adventure,  the  person  who  decides  what  shall  be  done 
in  respect  of  the  adventure,  what  capital^ shall  be  invested  in 
the  adventure,  on  what  terms  the  adventure  shall  be  carried 
on,  in  short,  the  person  who,  in  the  strictest  sense,  makes  the 
(1)  5  H.  &  N.  711.  (2)  1  Ex.  D.  428. 
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profits  by  his  skill  or  industry,  however  distant  may  be  the   H.  L.  (e.) 
field  of  his  adventure,  is  the  person  who  is  trading.    That  1895 
person  appears  to  me,  in  this  case,  to  be  the  appellant  company,  Paulo 
Every  one  of  the  tests  I  have  applied  are  applicable  to  its  pro-  j^^ilway^Co 
ceedings.    A  shipowner,  or  indeed  a  shipbroker,  may  not  have 
any  one  of  the  ships  or  the  charterparties  which  he  negotiates 
in  England ;  but  by  correspondence  or  by  agency  he  may  have 
both  charterparties  and  ships,  not  necessarily  British  ships,  all 
over  the  globe.    But  if  he  lives  in  London,  and  by  his  direction 
governs  the  whole  of  this  commercial  adventure,  could  it  be 
properly  said  that  he  is  not  carrying  on  his  trade  in  London  ? 
So  it  appears  to  me  that  this  appellant  company  is  carrying  on 
the  trade  in  London,  from  which  it  issues  its  orders,  and  so 
governs  and  directs  the  whole  commercial  adventure-  that  is 
Tinder  its  superintendence. 

I  am,  therefore,  of  opinion  that  the  appeal  must  be  dismissed 
with  costs,  and  I  move  your  Lordships  accordingly. 

LoED  "Watson.  My  Lords,  the  decision  of  this  appeal  does 
not  involve  any  new  controversy  upon  the  construction  of  the 
Income  Tax  Acts.  It  depends,  in  my  opinion,  upon  the  answer 
which  ought  to  be  given  to  a  single  issue  of  fact. 

The  law  which  must  govern  the  present  case  appears  to  me 
to  be  settled  by  the  judgment  of  this  House  in  Colquhoim  v. 
BrooJcs.  (1)  It  was  held  in  that  case  that  the  interest  of  a 
partner,  resident  in  England,  in  the  profits  of  a  trade  which 
was  exclusively  carried  on  in  Australia  by  the  other  members  of 
the  firm,  was  chargeable  with  income  tax,  not  under  the  First, 
but  under  the  Eifth  Case  of  Sched.  D.  The  noble  and  learned 
Lords  who  took  part  in  the  decision  were  of  opinion  that  the 
interest  of  the  English  partner  was  included  in  the  sweeping 
language  of  the  First  Case ;  but  they  held  that  it  also  constituted, 
within  the  meaning  of  the  Fifth  Case,  a  possession  in  one  of  Her 
Majesty's  dominions  out  of  the  United  Kingdom.  The  ground 
upon  which  the  interest  was  held  to  be  taxable  in  terms  of  the 
Fifth  Case  was,  that  the  Income  Tax  Acts  contain  no  machinerj^ 
for  assessing,  under  the  First  Case,  profits  accruing  from  any 
(1)  14  App.  Cas.  493. 
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H.  L.  (E.)   trade  whicli  is  not  wholly  or  in  part  carried  on  within  the  United 

1895      Kingdom,  whereas  they  do  provide  machinery  for  assessing, 

SanPaulo  nnder  the  Fifth  Case,  profits  arising  from  trade  exclusively 

(Brazilian)  carried  on  outside  of  the  United  Kingdom. 
Eailway  Co.  ^  ^  ^  ^ 

^  V.  In  my  opinion,  the  decision  in  Colquhoun  v.  Brooks  (1) 

  '    directly  affirms  the  rule  that  every  interest  in  the  profits  of 

Loid  Watson.  ^^^^^^  belonging  to  a  person  who  is,  within  the  meaning  of  the 
Acts,  resident  in  the  United  Kingdom,  must  be  charged  under 
the  First  Case  of  Sched.  D.  if  the  trade  is  carried  on,  either 
wholly  or  partly,  within  Great  Britain  or  Ireland,  and  is  charge- 
able under  the  Fifth  Case,  if  the  trade  is  exclusively  carried  on  in 
any  of  Her  Majesty's  dominions  out  of  the  United  Kingdom.. 
The  considerations  which  are  applicable  to  trades  wholly  carried 
on  in  these  dominions  apply  with  equal  force  to  trades  ex- 
clusively carried  on  in  foreign  possessions  which  are  not  subject 
to  the  British  Crown ;  and  it  appears  to  me  to  be  a  matter  of 
necessary  implication  that  the  interest  of  a  resident  here  in 
profits  derived  from  a  trade  of  the  latter  description  must  also 
be  assessed  for  income  tax  under  the  Fifth  Case  of  Sched.  D. 

When  it  has  been  ascertained  that  a  person  interested  in  the 
profits  of  a  trade  has  his  residence  in  the  United  Kingdom,  in 
such  sense  as  to  bring  him  within  the  incidence  of  the  Income 
Tax  Acts,  the  only  question  remaining  for  consideration  is, 
whether  the  measure  of  his  liability  is  to  be  found  in  the  First 
or  in  the  Fifth  Case  of  Sched.  D  ;  in  the  one  case,  he  is  liable  to 
pay  duty  in  respect  of  the  net  profits  accruing  to  him  from  such 
trade ;  in  the  other,  in  respect  only  of  such  part  of  these  profits 
as  shall  have  been  actually  received  by  him  in  this  country. 
But  he  cannot,  according  to  the  rule  established  in  Colquhowi 
V.  Brooks  (1),  escape  from  liability  under  the  First  Case,  unless 
he  is  able  to  shew  that  no  part  of  the  trade  is  carried  on  within 
the  United  Kingdom,  or,  what  comes  to  precisely  the  same 
thing,  that  the  trade  is  exclusively  carried  on  in  a  country  or 
countries  outside  the  United  Kingdom,  whether  subject  to  Her 
Majesty  or  not.  If  he  succeeds  in  proving  that  fact,  his  liability 
will  be  under  the  Fifth  Case. 

The  appellant  is  an  English  company,  incorporated  with 
(1)  14  App.  Cas.  493. 
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limited  liability  under  British  statutes,  and  having  its  registered   H.  L.  (E.) 
office  in  London.    It  is  not  disputed  that  the  company  has  its  1895 
domicil  in  England,  and  is  liable  to  pay  inconae  tax  in  respect  Paulo 
of  any  profits  earned  in  the  course  of  its  trade.    The  only  com-  j»^jLWAY^Ca 
plaint  made  is,  that  the  amount  of  such  profits  has  been  assessed 
for  duty  under  the  First  Case,  whereas  the  appellant  maintains 
that  it  ought  to  have  been  assessed  under  the  Fifth  Case,  because 
the  trade  of  the  company  is  v^holly  carried  on  beyond  the 
limits  of  the  United  Kingdom.    I  have  had  no  difficulty  in 
rejecting  that  contention.     It  is  not  necessary  to  consider 
whether  the  whole  trade  of  the  company  ought  to  be  regarded 
as  carried  on  in  England.   To  my  mind,  it  is  perfectly  clear  that, 
in  point  of  fact,  part  of  its  trade  is  carried  on  there,  and  that  is 
sufficient  to  bring  its  profits  within  the  First  Case  of  Sched.  D. 

It  is  no  doubt  true  that  the  undertaking,  in  order  to  carry  on 
which  the  company  was  incorporated,  consists,  as  its  memo- 
randum bears,  in  the  making,  maintaining,  managing,  and 
working  "  of  a  railway  in  Brazil,  and  in  "  the  making,  main- 
taining, managing,  and  working  "  of  branch  lines,  roads,  canals, 
and  other  means  of  communication  in  connection  with  the 
main  line.  It  is  also  true  that  the  directors,  as  authorized  by 
the  articles  of  association,  manage  and  work  the  railway  and  its 
connections  through  a  superintendent  in  Brazil  appointed  by 
them,  and  a  staff  of  servants  in  Brazil  who  are  under  his 
immediate  supervision ;  and  that  the  receipts  of  the  company 
from  which  profits  made  by  it  are  derived  are  earned  and  paid 
in  Brazil.  But  the  substantial  fact  remains,  that  the  directors, 
subject  to  any  resolutions  which  may  be  passed  for  their 
guidance  by  the  members  of  the*company,  are  vested  with  the 
sole  right  to  manage  and  control  every  department  of  its  affairs. 
Apart  from  the  authority,  express  or  implied,  which  they  have 
from  the  directors,  neither  the  superintendent  nor  any  other 
servant  of  the  company  has  any  power  to  act  in  the  carrying  on 
of  its  trade.  They  are  in  no  sense  traders ;  tlicy  are  merely 
servants,  and  in  that  capacity  arc  remunerated  for  the  services 
which  they  are  employed  to  perform.  The  profits  of  the  under- 
taking, although  they  are  received  by  these  servants,  do  not 
belong  to  them,  and  are  not  in  their  disposal,  their  only  duty. 
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V. 

Caktee. 
Lord  Watson. 


H.  L.  (E.)  iinless  otherwise  directed  by  the  company,  being  to  transmit 
1895      them  to  London ;  and  the  company  here  is  the  sole  judge 
San  Paulo  "whether  they  ought  or  ought  not  to  be  distributed  among  its 
SiLWAY^Co  The  only  persons  who  can  with  propriety  be  de- 

scribed as  carrying  on  the  trade  of  the  company,  are  its  directors, 
who,  for  all  purposes  of  administration  and  management,  are 
the  company  itself.  I  do  not  think  that,  in  such  circumstances, 
the  particular  localities  in  which  debts  are  incurred  to  the 
company,  or  are  paid  to  its  agents,  are  of  any  consequence  in 
ascertaining  by  whom  its  trade  is  carried  on. 

I  therefore  concur  in  the  judgment  which  has  been  moved. 

LoED  Shand.  My  Lords,  having  had  an  opportunity  of 
reading  and  considering  the  judgments  which  have  now  been 
delivered  by  the  Lord  Chancellor  and  by  my  noble  and  learned 
friend  Lord  Watson,  I  do  not  propose  to  add  anything  to  what 
has  been  said.  I  concur  in  thinking  that  the  unanimous 
judgment  of  the  Court  of  Appeal  should  be  affirmed  for  the 
reasons  which  have  been  now  assigned. 

LoED  Davey.  My  Lords,  I  may  content  myself  in  this  case 
with  saying  that  the  business  of  the  appellant  company  is  not, 
on  the  facts  stated  in  the  case,  entirely  or  exclusively  carried 
on  abroad,  and  therefore  that  the  case  of  ColquhounY,  Brooks  (1), 
on  which  the  appellants'  counsel  relied,  is  no  sufficient  authority 
for  the  proposition  which  they  maintained.  No  doubt  the 
profits  of  the  company  are  derived  from  the  profitable  use  of 
land  in  Brazil,  and  from  the  business  of  carriers  carried  on  in 
that  country,  and  in  that  sense  it  is  a  Brazilian  business.  But 
it  is  not  sufficient  to  say  that  the  company  are  carrying  on  a 
Brazilian  business  (as  "Wright  J.  thought),  if  the  company  is 
carrying  on  that  business  wholly  or  partially  in  this  country. 
It  is  clear  to  my  mind  that  the  direction  and  supreme  control 
of  the  appellant  company's  business  is  vested  in  the  board  of 
directors  in  London,  who  appoint  the  agents  and  officials 
abroad,  and  either  by  general  orders  or  by  particular  directions 
control  or  may  control  their  duties,  remuneration,  and  conduct, 

(1)  14  App.  Gas.  493. 
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and  to  whom  any  question  of  policy  or  any  contract  or  other  H.  L.  (e.) 
matter  may,  and  if  deemed  of  sufficient  importance  I  suppose  1895 
would,  be  referred  for  their  decision.    The  business  is  therefore  sax  Paulo 
in  very  truth  carried  on,  in,  and  from  the  United  Kingdom,  irailway^Co 
although  the  actual  operations  of  the  company  are  in  Brazil,     ^  'v- 

and  in  that  sense  the  business  is  also  carried  on  in  that  country.   

I  do  not  attach  any  importance  to  the  fact  of  the  railway  and   

business  belonging  to  a  corporation  and  not  to  an  individual, 
except  that  in  the  case  of  an  English  joint  stock  company 
formed  for  the  purpose  of  carrying  on  a  particular  business  it 
is  perhaps  easier  to  say  where  is  the  seat  of  administration 
and  direction. 

In  my  opinion,  therefore,  the  case  is  outside  both  the  decision 
and  the  reasoning  of  the  noble  and  learned  Lords  who  gave 
judgment  in  the  case  of  ColquJioun  v.  Brooks  (1),  because  I  find 
that  every  one  of  those  noble  and  learned  Lords  confined  his 
observations  to  a  case  in  which  the  business'  was  entirety 
carried  on  abroad.  Whether  it  would  be  possible  in  any  case 
for  a  sole  owner  of  a  foreign  business  having  exclusive  power 
of  control  over  it,  but  resident  in  this  country,  successfully  to 
maintain  that  he  did  not  carry  on  a  business  here,  it  is  un- 
necessary to  say.  That  question,  which  is  probably  one  of 
fact,  will  be  dealt  with  when  it  arises  according  to  the  circum- 
stances of  the  case. 

I  am,  therefore,  of  opinion  that  the  business  of  the  San 
Paulo  Company  is  not  a  "  foreign  possession "  within  the 
meaning  of  the  Fifth  Case  of  s.  100  Sched.  D  as  interpreted 
in  ColquJioun  v.  Brooks  (1)  ;  and,  that  being  so,  the  case  un- 
doubtedly falls  within  the  language  of  the  First  Case,  and  it 
follows  that  the  company  has  been  rightly  charged  upon  the 
whole  of  its  profits  or  gains. 

Judgment  appealed  from  affirmed  and  appeal 
dismissed  loitli  costs. 

Lords'  Journals  December  17,  1895. 

Solicitors  for  appellants  :  Clements^  Williams  <('•  Chappie. 
Solicitor  for  respondent :  F.  C.  Gore. 

(1)  14  App.  Cas.  493. 
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[HOUSE  OF  LORDS.] 
H.  L.  (E.)  GEOKGE  BKAY  .  Appellant  ; 

1895  AND 

Dec^s.    jQjjj^  EAWLINSON  FOED  Eespondent. 

Libel,  Action  for — Misdirection — Neiu  Trial — "  Suhstantial  Wrong  or  Mis- 
carriage " — Bules  of  the  Supreme  Court,  Order  xxxix.  r.  6. 

In  an  action  for  libel  the  judge  misdirected  the  jury  in  favour  of  the 
plaintiff  upon  a  material  part  of  the  libel  and  the  jury  gave  a  verdict  for 
large  damages.  The  Court  of  Appeal  thought  that  the  nature  of  the 
libel  was  such  that  the  jury  would  have  been  entitled  to  give,  and  would, 
probably  have  given,  the  same  verdict,  even  if  the  direction  had  been  the 
other  way,  and  refused  the  defendant's  application  for  a  new  trial  on  the 
ground  that  in  their  opinion  no  "  substantial  wrong  or  miscarriage  "  had 
been  occasioned  by  the  misdirection,  within  the  meaning  of  Order  xxxix. 
r.  6  :— 

Held,  reversing  the  decision  of  the  Court  of  Appeal,  that  since  the 
assessment  of  damages  is  the  peculiar  province  of  the  jury  in  an  action  for 
libel,  and  since  the  jury  had  not  had  the  defendant's  real  case  submitted 
to  them  and  might,  in  assessing  the  damages,  have  been  influenced  by  the 
misdirection,  there  had  been  a  substantial  wrong  or  miscarriage  within 
Order  xxxix.  r.  6  and  that  there  must  be  a  new  trial. 

The  appellant  was  a  governor  of  the  Yorkshire  College,  of 
which  the  respondent  was  vice-chairman.  The  respondent  had 
also  acted  as  solicitor  to  the  college  and  had  been  paid  his. 
charges  under  the  circumstances  related  in  the  judgment  of 
Lord  Herschell.  The  appellant  wrote  a  letter  to  the  respondent 
beginning  thus :  Sir,  during  last  summer,  as  you  are  aware, 
it  came  to  my  knowledge  that  whilst  holding  the  fiduciary 
position  of  vice-chairman  of  the  Yorkshire  College  you  were 
illegally  and  improperly,  as  you  know,  making  profit  as  its  paid 
solicitor."  The  letter,  which  was  long,  contained  comments 
upon  the  respondent's  conduct,  with  imputations  as  to  motives 
and  allusions  to  swindlers,  which  might  be  construed  as  highly 
libellous.  This  letter  the  appellant  circulated  among  the  gover- 
nors of  the  college  and  other  persons.  The  respondent  having 
brought  an  action  for  libel  against  the  appellant,  which  was 
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tried  before  Cave  J.  and  a  special  jury  at  Leeds,  Cave  J.   h.  l.  (e.) 
directed  the  jury  that  under  clause  4  of  the  memorandum  1895 
of  association  of  the  college  the  respondent,  although  vice-  bkay 
chairman,  was  entitled  to  receive  remuneration  for  his  services  -p^^^ 

as  solicitor.  (1)    The  jury  returned  a  verdict  for  the  plaintiff  for   

600/.  The  appellant  having  moved  for  a  new  trial  on  the 
grounds  of  misdirection,  that  the  verdict  was  against  the 
weight  of  evidence,  and  that  the  damages  were  excessive,  the 
Court  of  Appeal  (Lord  Esher  M.E.,  Lopes  and  Eigby  L.J  J.) 
held  that  Cave  J.  had  misdirected  the  jury  as  to  the  effect  of 
the  clause,  but  being  of  opinion  that  no  substantial  wrong  or 
miscarriage  had  been  thereby  occasioned  in  the  trial  within  the 
meaning  of  Order  xxxix.  r.  6,  and  that  the  verdict  was  right 
and  the  damages  not  excessive,  dismissed  the  application  v^ith 
costs.  Their  Lordships  appear  to  have  considered  that  looking 
at  the  nature  of  the  libel,  even  if  the  direction  had  been  the 
other  way  the  jury  might  properly,  and  would  probably,  have 
given  the  same  verdict.  Against  this  decision  the  defendant 
brought  the  present  appeal. 

Order  xxxix.  r.  6  of  the  Kules  of  the  Supreme  Court  pro- 
vides that  "  a  new  trial  shall  not  be  granted  on  the  ground  of 
misdirection  or  of  the  improper  admission  or  rejection  of 
evidence,  ....  unless  in  the  opinion  of  the  Court  to  which 
the  application  is  made  some  substantial  wrong  or  miscarriage 
has  been  thereby  occasioned  in  the  trial  " 

(1)  Clause  4  was  as  follows  :  "  The  to  any  officers  or  servants  of  the  asso- 

mcome  and  property  of  the  association,  elation,  or  to  any  members  of  the 

whencesoever  derived,  shall  be  applied  association,  or  other  person,  in  return 

solely  towards  the  promotion  of  the  for  any  services  actually  rendered  to 

objects  of  the  association,  as  set  forth  the  association,  or  by  way  of  reim- 

in  this  memorandum,  and  no  portion  bursement  of  payments  made,  or  costs, 

thereof  shall  be  paid  or  transferred,  charges,  or  expenses  incurred  in  or 

either  directly  or  indirectly,  by  way  about  the  business  of  the  association, 

of  dividend,  bonus,  or  otherwise  how-  or  on  behalf  of  the  association,  or  tlie 

soever  by  way  of  profit  to  the  persons  award  or  payment  in  good  faith  to  any 

who  at  any  time  are  or  have  been  member  of  the  association  of  any 

members  of  the  association,  or  to  any  honorary  distinction  or  emolument  to 

of  them,  or  to  any  person  claiming  which  he  would  bo  entitled  according 

through  any  of  them,  provided  that  to  the  rules  and  regulations  of  the 

nothing  herein  shall  prevent  the  pay-  association,  independently  of  his  being 

ment  in  good  faith  of  remuneration  a  member." 
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H.  L.  (E.)      1895.  Dec.  2,  3.    Sir  E.  Clarice  Q.C.  and  Bigham  Q.C. 
1895       (Atherley  Jones  and  H,  Greenwood  with  them)  for  the  appel- 
lant.    The  defendant  was  entitled  to  have  his  case  put  to  the 
FoED  P^*'         erroneous  case  instead  of  the  real 

— -  case  was  put.  The  jury  were  told  in  fact  that  it  was  a  libel 
and  they  would  be  justified  in  giving  their  verdict  upon  that 
assumption.  The  fact  that  the  Court  may  think  that  the  result 
was  right  is  not  conclusive  on  the  question  of  substantial  wrong- 
er miscarriage.  So  to  hold  would  be  to  substitute  the  Court 
for  the  jury,  whose  peculiar  province  it  is  to  assess  the  damages, 
in  an  action  of  libel..  No  one  can  say  for  certain  how  far  the 
jury  may  have  been  influenced  by  the  misdirection  which  was 
upon  a  material  point.  The  judge  having  withdrawn  the  prin- 
cipal part  of  4he  defendant's  case  from  the  jury,  there  was 
a  substantial  wrong  to  the  defendant  and  a  miscarriage  of 
justice. 

[They  also  referred  to  Jenoure  v.  Delmege  (1)  ;  Blair  and 
Girling  v.  Cox,  (2)] 

Sir  F.  Lochwood  Q.C.  and  Odgers  Q.C.  (Scott  Fox  with  them) 
for  the  respondent.  The  evidence  shewed  that  the  appellant 
had  long  [had  a  grudge  against  the  respondent,  and  the  jury 
manifestly  thought  that  he  was  actuated  by  malice,  or  they 
would  not  have  given  such  damages.  And  the  worst  part  of 
the  libel  was  not  the  allegation  as  to  the  respondent  making  a 
profit  as  solicitor,  but  the  comments  and  allusions  to  swindlers. 
There  is  no  reason  ^to  suppose  that  even  if  the  direction  of 
Cave  J.  had  been  in  favour  of  the  appellant  the  jury  would 
have  given  smaller  damages  for  a  libel  so  malicious  and  un- 
founded. The  question  whether  there  has  been  a  substantial 
wrong  or  miscarriage  is  for  the  opinion  of  the  Court  and  if  the 
Court  consider  (as  the  Court  of  Appeal  did)  that  the  jury  would 
have  given,  and  would  have  been  justified  in  giving  the  same 
verdict,  if  there  had  been  no  misdirection,  there  ought  not  to 
be  a  new  trial.  The  clause  in  the  memorandum  was  difficult 
of  construction  and  the  respondent  might  well  construe  it  to 
mean  that  he  was  entitled  to  profit  costs.  There  was  not  the 
slightest  evidence  in  support  of  the  appellant's  reflections  upon 
(1)  [1891]  A.  C.  73.  (2)  37  Sol.  J.  130. 


A.  C.  AND  PEIVY  COUNCIL.  47 

the  respondent's  character :  that  was  the  main  point,  and  the 
question  under  the  clause  was  of  minor  importance. 

[They  also  referred  to  Watkin  v.  Hall.  (1)] 

Bigham  Q.C,  in  reply. 

The  House  took  time  for  consideration. 

Dec.  18.  Lord  Halsbury  L.C.  My  Lords,  in  this  case, 
an  action  for  libel,  the  learned  judge  directed  the  jury  that  the 
plaintiff,  who  was  a  solicitor,  was  entitled  to  charge  an  institu- 
tion, of  which  he  was  himself  both  occasionally  the  solicitor 
and  also  a  governor — that  is,  a  person  entrusted  with  the 
government  and  management  of  the  institution  in  question — 
the  profit  costs  which  he  would  have  been  entitled  to  charge  if 
he  had  not  filled  that  character.  It  is  not  necessary  to  consider 
whether  the  institution  could  have  given  such  a  consent  as 
would  have  enabled  him  to  have  taken  such  profit,  because 
I  am  of  opinion  that  no  such  consent  was,  in  fact,  given  ; 
the  matter  relied  upon  is  absolutely  irrelevant  to  such  a 
question. 

It  cannot  now  be  denied  that  this  was  a  misdirection.  The 
only  question,  therefore,  which  we  have  to  deal  with  is  whether, 
in  the  language  of  the  rule  applicable  to  this  matter,  a  substan- 
tial wrong  or  miscarriage  has  been  thereby  occasioned  at  the 
trial.  My  Lords,  I  think  there  has  been  a  substantial  wrong 
and  a  miscarriage.  I  think  there  has  been  a  substantial  wrong, 
since  I  think  the  defendant  was  not  permitted  to  present  his 
case  to  the  jury  with  the  argument  that  his  original  complaint 
was  true.  This  seems  to  me  a  substantial  wrong,  and  I  am  not 
prepared  to  say  what  a  jury  might  think  if  they  were  told  that 
the  original  complaint  was  itself  unfounded,  or  if  they  were  told 
that,  though  this  original  complaint  was  well  founded,  there 
was  excess  in  the  language  by  which  that  original  complaint 
was  made ;  but  it  appears  to  me  that  it  was,  in  this  case,  with- 
drawing from  the  jury  a  question  which  the  defendant  had  a 
right  to  have  submitted — a  right  which  was  so  relevant  and 
important  to  the  discussion  that  I  must  say  I  cannot  regard  it  as 

(1)  L.  R.  8  Q.  B.  :m. 
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Bray 

V. 

Ford, 
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H.  L.  (E.)   trivial  or  immaterial  matter ;  and  I  think  it  was  a  miscarriage, 
1895      as  this  view  was  not  presented  to  the  jury. 

What  influence  such  a  wrong  might  have  had  upon  the 
Ford  verdict  or  upon  the  amount  of  damages  I  am  not  disposed  to 
  consider.    The  case  must  be  tried  aojain,  and  I  desire  to  say 

Lord  Halsbury  ...  . 

nothing  which  can  in  any  way  influence  thejarguments  upon  the 
trial  which  must  take  place.  It  is  nothing  to  the  purpose  to 
say  that  the  rest  of  the  printed  matter  complained  of  as  a  libel 
would  justify  a  verdict  to  the  same  amount  of  damages.  I 
absolutely  decline  to  speculate  what  might  have  been  the  result 
if  the  judge  had  rightly  directed  the  jury.  It  is  enough  for  me 
that  an  important  and  serious  topic  has  been  practically  with- 
drawn from  the  jury,  and  this  is,  I  think,  a  substantial  wrong 
to  the  defendant.  I  do  not  think  it  desirable  to  say  what  would 
be  my  own  construction  of  the  rule  in  other  cases  not  now 
before  me. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  should  be  reversed,  and  that  a  new  trial  should 
be  ordered  ;  and  I  move  your  Lordships  accordingly. 


LoED  Watson.  My  Lords,  I  shall  endeavour,  without 
recapitulating  the  facts  of  this  case,  to  indicate  the  considera- 
tions which  have  led  me  to  differ  from  the  conclusion  arrived 
at  by  the  learned  judges  of  the  Appeal  Court. 

The  error  committed  by  the  presiding  judge  consisted  in  his 
directing  the  jury  that  the  respondent,  as  a  governor  of  the 
Yorkshire  College,  was  legally  justified  in  charging  and  accept- 
ing payment  of  full  professional  remuneration  in  respect  of 
services  rendered  by  him  to  the  college  in  his  capacity  of  soli- 
citor. Your  Lordships  can  entertain  no  doubt  that  the  re- 
spondent was  neither  entitled  to  charge  profit  costs  in  respect 
of  these  services,  nor  to  retain  them  when  received  by  him. 
Such  a  breach  of  the  law  may  be  attended  with  perfect  good 
faith,  and  it  is,  in  my  opinion,  insufficient  to  justify  a  charge  of 
moral  obliquity,  unless  it  is  shewn  to  have  been  committed 
knowingly  or  with  an  improper  motive. 

Order  xxxix.  r.  6  of  the  Supreme  Court  Kules  makes  it  im- 
perative that  a  new  trial  shall  not  be  granted  on  the  ground  of 
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Lord  Watsoa. 


misdirection,  unless,  in  the  opinion  of  the  Court,  "  some  sub-   H.  L.  (E.) 
stantial  wrong  or  miscarriage  has  been  thereby  occasioned  in  1895 
the  trial."    I  think  it  is  clear  that  the  misdirection  given  by  beay 
Cave  J.  at  the  trial  was  such  as  to  occasion  a  miscarriage  in  -^^^^ 
the  sense  in  which  that  word  was  understood  by  the  legal  pro- 
fession at  the  time  when  the  Rules  of  1883  were  framed.  The 
only  question,  therefore,  which  your  Lordships  have  to  consider 
is,  whether  the  miscarriage  has  been  substantial  within  the 
meaning  of  the  order. 

Every  party  to  a  trial  by  jury  has  a  legal  and  constitutional 
right  to  have  the  case  which  he  has  made,  either  in  pursuit  or 
in  defence,  fairly  submitted  to  the  consideration  of  that  tribunal. 
In  the  present  instance  the  case  made  in  evidence  by  the 
appellant  was  not  submitted  to  the  jury.  The  whole  imputa- 
tions in  his  letter  of  February  26,  1894,  which  are  said  to  be 
libellous,  arise  out  of  and  are  strung  upon  the  allegation  that 
the  respondent's  acceptance  and  retention  of  full .  remuneration 
for  the  professional  services  rendered  by  him  to  the  college 
were  in  violation  of  the  law.  The  text  or  basis  of  these  impu- 
tations was,  in  point  of  fact,  true ;  but  the  case  went  to  the 
jury  on  the  footing  that  it  was  false.  It  is  plain  that  the 
learned  judge  did  not  regard  its  falsity  as  an  immaterial  feature 
of  the  case  which  the  jury  had  to  consider.    He  told  the  jury  : 

In  my  judgment  he  "  (i.e.,  the  respondent)  "  was  not  making 
a  profit  illegally  or  improperly,  and  if  it  was  not  illegal  or  im- 
proper, of  course  Mr.  Ford  could  not  know  that  it  was  either  ; 
and  that  does  impute  to  him  conduct  which,  if  it  were  true, 
would  no  doubt  tend  to  lower  him  in  public  estimation,  and 
properly  so  tend." 

I  have  already  indicated  my  opinion  that  the  illegality  of  the 
respondent's  conduct  would  not  necessarily  justify  a  charge  of 
acting  improperly  if  the  impropriety  imputed  meant  anything 
more  than  illegality  ;  and  I  agree  with  the  learned  judges  of 
the  Appeal  Court  in  thinking  that,  assuming  illegality,  there 
are  other  imputations  in  his  letter  which  might  sustain  a  verdict 
against  the  appellant.  I  do  not  profess  to  know  all  the  con- 
siderations by  which  juries  are  influenced  in  arriving  at  their 
verdict ;  but  it  does  appear  to  me  that,  in  assessing  damages,  a 
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H.  L.  (E.)  jury  might  reasonably  take  into  their  consideration  whether 
1895  the  charge  upon  which  Hbellous  imputations  were  made  by 
way  of  comment  was  or  was  not  in  itself  a  hbel.  In  the  one 
aspect,  the  appellant's  letter  conveyed  a  wholly  baseless  and 
libellous  charge ;  in  the  other,  a  well  founded  accusation, 
followed  up  by  language  which  conveyed  other  and  libellous 
imputations.  I  do  not  feel  myself  in  a  position  to  affirm  that, 
in  each  of  these  cases,  the  same  jury  would  have  awarded  the 
same  sum  of  damages.  I  could  not  possibly  arrive  at  that 
conclusion  without  first  assessing  the  damages  in  each  case  for 
myself ;  and  that  is  a  duty  which,  in  my  opinion,  I  ought  not 
to  undertake  in  a  case  like  the  present.  In  such  a  case  the 
assessment  of  damages  does  not  depend  upon  any  definite  legal 
rule,  and  is  the  peculiar  function  of  the  jury,  by  whom  the 
party  liable  is  entitled  to  have  the  measure  of  his  pecuniary 
liability  determined. 

For  these  reasons  I  have  come  to  the  conclusion  that  there 
has  been  a  substantial  miscarriage  within  the  meaning  of 
Order  xxxix.  r.  6,  and  that  the  case  must  be  remitted  for  a 
new  trial.  I  haVe  purposely  abstained  from  suggesting  any 
general  rule  applicable  to  the  construction  of  Order  xxxix.  r.  6. 
I  doubt  the  possibility  of  formulating  any  rule  which  would  be 
useful,  and  I  do  not  doubt  the  inexpediency  of  making  the 
attempt.    Each  case  must  depend  upon  its  own  circumstances. 

My  noble  and  learned  friend  Lord  Macnaghten,  who  is 
unable  to  be  present,  has  requested  me  to  state  that  he  concurs 
in  the  views  which  I  have  expressed. 


LiOED  Heeschell.  My  Lords,  in  this  case  the  respon- 
dent obtained  a  verdict  for  600/.  in  an  action  of  libel  tried 
before  Cave  J.  and  a  special  jury  at  Leeds.  The  respondent  is 
a  solicitor,  and  has  been  for  some  years  vice-chairman  of  the 
council  of  the  Yorkshire  College.  He  has  manifested  his 
interest  in  the  work  of  the  college  by  large  pecuniary  contribu- 
tions. Either  alone  or  in  conjunction  with  his  partner  he  has 
acted  as  solicitor  to  the  college  since  its  incorporation  nearly 
twenty  years  ago.  Prior  to  1878,  in  which  year  he  entered 
into  partnership  vnth.  another  solicitor,  he  made  a  present  of 
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his  time  and  labour  to  the  college.  After  entering  into  partner-  H.  L.  (e.) 
ship  he  considered  that  he  was  not  at  liberty  to  do  so.  He  i89o 
informed  the  college  of  this,  and  bills  of  costs  were  afterwards 
delivered  to  and  charged  against  the  college  in  the  usual  way. 
The  total  amount  of  the  profit  received  by  the  respondent  on 
these  bills  of  costs,  which  covered  the  period  from  1879  to 
1893,  was  103Z.  10s.  His  annual  subscriptions  to  the  college 
during  the  same  period  considerably  exceeded  that  amount. 

The  libel  complained  of  was  a  copy  of  a  letter  addressed  to 
the  respondent,  which  was  sent  to  more  than  300  of  the 
governors  of  the  college  and  to  some  other  persons.  The  letter 
commenced  by  stating  that  the  respondent,  whilst  holding  the 
fiduciary  position  of  vice-chairman  of  the  college,  had  been 
illegally  and  improperly,  as  he  knew,  making  profit  as  its  paid 
solicitor.  On  this  were  founded  some  comments  which  a  jury 
would  be,  to  say  the  least,  justified  in  regarding  as  gravely 
libellous. 

At  the  trial  it  was  contended  that  the  respondent  was,  by 
virtue  of  the  fourth  clause  of  the  college's  memorandum  of 
association,  entitled  to  receive  remuneration  for  his  services, 
notwithstanding  the  position  he  held  as  vice-chairman  of  the 
council.  The  learned  judge  adopted  this  view,  and  so  directed 
the  jury.  The  Court  of  Appeal  have  held  that  this  was 
erroneous,  and  I  agree  with  them.  I  do  not  think  the  words 
relied  on  have  the  effect  contended  for.  It  is  not  now  in  con- 
troversy that  if  this  be  so  the  respondent  was  not  warranted  in 
making  a  charge  for  his  professional  services.  It  is  an  inflexible 
rule  of  a  Court  of  Equity  that  a  person  in  a  fiduciary  position, 
such  as  the  respondent's,  is  not,  unless  otherwise  expressly 
provided,  entitled  to  make  a  profit ;  he  is  not  allowed  to  put 
himself  in  a  position  where  his  interest  and  duty  conflict.  It 
does  not  appear  to  me  that  this  rule  is,  as  has  been  said,  founded 
upon  principles  of  morality.  I  regard  it  rather  as  based  on 
the  consideration  that,  human  nature  being  what  it  is,  there  is 
danger,  in  such  circumstances,  of  the  person  holding  a  fiduciary 
position  being  swayed  by  interest  rather  than  by  duty,  and 
thus  prejudicing  those  whom  he  was  bound  to  protect.  It  has, 
therefore,  been  deemed  expedient  to  lay  down  this  positive 
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H.  L.  (E.)  rule.  But  I  am  satisfied  that  it  might  be  departed  from  in 
1895  many  cases,  without  any  breach  of  moraHty,  without  any  wrong 
being  inflicted,  and  without  any  consciousness  of  wrong-doing. 
Indeed,  it  is  obvious  that  it  might  sometimes  be  to  the  advan- 
tage of  the  beneficiaries  that  their  trustee  should  act  for  them 
professionally  rather  than  a  stranger,  even  though  the  trustee 
were  paid  for  his  services.  It  is  clear,  however,  that  the  learned 
judge  misdirected  the  jury,  and  that,  as  the  misdirection  cannot 
be  said  to  have  been  on  a  point  wholly  immaterial,  the  appel- 
lant would  have  been  entitled,  prior  to  the  Judicature  Act,  to 
a  new  trial  as  of  right. 

Order  xxxix.  r.  6  provides  that  a  new  trial  shall  not  be  granted 
on  the  ground  of  misdirection,  unless,  in  the  opinion  of  the  Court, 
some  substantial  wrong  or  miscarriage  has  been  thereby  occa- 
sioned in  the  trial.  The  Court  of  Appeal  came  to  the  conclusion 
that  there  had  been  no  such  wrong  or  miscarriage  in  the  present 
case.  They  thought,  as  I  understand,  that  the  nature  of  the 
libel  was  such  that  the  jury  would  have  been  entitled  to  give, 
and  would  probably  have  given,  the  same  verdict,  even  if  the 
direction  of  the  learned  judge  had  been  the  other  way.  If  I 
had  thought  that  the  enactment  relied  on  sanctioned  dealing" 
with  the  case  in  this  way,  I  am  far  from  saying  that  I  should 
have  differed  from  the  conclusion  at  which  they  arrived.  But 
I  have  come,  with  some  reluctance,  I  own,  to  the  conclusion 
that  it  does  not. 

The  provision  is,  in  my  opinion,  a  very  beneficial  one,  and 
I  should  be  sorry  to  say  anything  to  narrow  its  scope  further 
than  the  language  employed  seems  to  me  to  render  necessary. 
In  cases  in  which  the  question  is  what  are  the  facts,  or  the 
proper  inferences  to  be  drawn  from  the  facts,  if  the  Court  think 
that  the  verdict  of  the  jury  is  in  accordance  with  the  true  view 
of  the  facts  and  of  the  inferences  to  be  drawn  from  them,  it 
may  be  that  they  would  have  done  right  in  refusing  to  grant 
a  new  trial  on  the  : ground  of  misdirection,  even  where  the 
parties  had  a  right  to  claim  that  the  action  should  be  tried  by 
a  jury.  But  in  the  case  of  an  action  for  libel,  not  only  have 
the  parties  a  right  to  trial  by  jury,  but  the  assessment  of 
damages  is  peculiarly  within  the  province  of  that  tribunal. 
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The  damages  cannot  be  measured  by  any  standard  known  to  H.  L.  (E.) 
the  law ;  they  must  be  determined  by  a  consideration  of  all  the  1895 
circumstances  of  the  case,  viewed  in  the  light  of  the  law  bray 
applicable  to  them.  The  latitude  is  very  wide.  It  would  often 
be  impossible  to  say  that  the  verdict  was  a  wrong  one,  whether 
the  damages  were  assessed  at  500Z.  or  1000/.  Where,  then,  the 
judge  so  directs  the  jury  as  to  lead  them  to  take  an  erroneous 
view  of  any  material  part  of  the  alleged  libel,  and  this  view 
may  have  affected  their  minds  in  considering  what  damages 
they  should  award,  I  think  there  has  been  a  substantial  mis- 
carriage within  the  meaning  of  the  rule.  The  Court  may  think, 
as  I  might  think  in  the  case  before  your  Lordships,  that  the 
jury  would  have  given  the  same  damages  if  the  law  had  been 
correctly  expounded ;  but  this  is  a  mere  matter  of  speculation  : 
it  cannot  be  asserted  with  the  least  certainty  that  tbey  would 
have  done  so.  The  jury  have  returned  their  verdict  on  what 
they  were  erroneously  led  to  think  was  the  case,  and  not  on 
the  real  case  which  the  defendant  was  entitled  to  have  submitted 
to  them. 

I  find  it  impossible  to  say  that  the  case  upon  which  the  jury 
ought  to  have  adjudicated  ever  was  wholly  before  them,  and 
that  they  were  allowed  to  give  to  all  the  circumstances  which 
might  legitimately  have  influenced  the  verdict  their  due  weight. 
This  seems  to  me  to  establish  that  there  has  been  a  substantial 
miscarriage,  and  that  the  appellant  is  entitled  to  a  new  trial. 

Lord  Shand.  My  Lords,  I  am  of  the  same  opinion,  and, 
after  the  judgments  already  delivered,  I  shall  endeavour  to  state 
shortly  the  reasons  which  have  satisfied  me  that  a  substantial 
wrong  or  miscarriage  was  occasioned  at  the  trial  by  the  mis- 
direction of  the  learned  judge,  and  that  in  consequence  the 
appellant  is  entitled  to  have  the  verdict  set  aside. 

The  plaintiff  complained  of  the  alleged  libel,  that  it  imputed 
to  him  that  he  had  wilfully  and  knowingly  acted  illegally  and 
improperly  in  claiming  and  receiving  profits  when  acting  as 
solicitor  for  the  Yorkshire  College  while  he  hold  the  fiduciary 
position  of  a  member  of  the  council  and  was  vice-chairman  of 
the  college,  and  further  that  he  acted  from  base,  selfish  and 
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H.  L.  (E.)   sordid  motives,  and  was  a  man  of  the  same  character  as  the 
1895      wire-pullers  in  the  Liberator  group  of  swindling  companies, 
and  that  he  had  used  religious,  educational  and  philanthropic 
j,^^^      schemes  as  a  hypocritical  cover  for  the  purpose  of  serving  his 
  own  ends. 

Lord  Shand. 

  In  the  conduct  of  the  case  before  the  jury  the  plaintiff  main- 
tained what  is  very  material  to  the  present  controversy,  that 
the  libel  thus  complained  of  was  wholly  unjustifiable,  because 
there  was  no  foundation  for  even  the  charge  of  his  having 
claimed  and  received  profits  to  which  he  was  not  legally  and 
properly  entitled,  as  by  the  memorandum  of  association  of  the 
college  he  was  entitled  to  claim  and  receive  the  fees  for  business- 
which  had  been  paid  to  him. 

The  important  bearing  on  the  issue  before  the  jury  of  the 
question  whether  the  plaintiff  was  or  was  not  entitled  to  charge 
and  receive  fees  for  professional  business  done  for  the  college  is- 
apparent.  If  the  plaintiff  was  entitled  to  these  fees  or  profits 
then  the  libel  was  entirely  unjustifiable,  and  the  defendant  was. 
completely  deprived  of  even  the  suggestion  that  to  any  extent 
he  had  acted  in  the  public  interest.  If  the  plaintiff  was  not 
entitled  to  make  the  charges  the  defendant  was  in  a  position  to 
plead  that  the  plaintiff  was  so  far  in  the  wrong  that  to  this 
extent  the  libel  was  justified,  and  that  he  had  truly  acted  in 
the  public  interest — considerations  which  had  a  material  bearing 
on  the  question  of  damages. 

The  plaintiff  asked  and  obtained  from  the  learned  judge  who 
presided  at  the  trial  a  direction  in  law  in  his  favour  on  the  point 
of  his  legal  right  to  make  the  charges ;  but  it  has  been  found, 
on  a  more  careful  consideration  of  the  matter  than  could  be 
given  in  the  hurry  of  a  trial,  that  this  direction  was  erroneous „ 
What  was  the  effect  of  this,  or  what  is  it  reasonable  to  infer 
was  the  effect  ?  It  appears  from  the  charge  of  the  learned  judge 
that  he  treated  the  legal  question  as  having  an  important 
bearing  on  the  verdict.  His  Lordship  said  :  "In  my  judgment 
he  "  (the  plaintiff)  "  was  not  making  a  profit  illegally  or  impro- 
perly, and  if  it  was  not  illegal  or  improper,  of  course  Mr.  Ford 
could  not  know  that  it  was  either;  and  that"  (meaning  the 
alleged  Hbel)  "  does  impute  to  him  conduct  which,  if  it  were 
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true,  would  no  doubt  tend  to  lower  him  in  public  estimation,  and   H.  L.  (E.) 
properly  so  tend."    And  in  another  passage  be  said  :     It  is  for  1895 
you  to  say  whether  it  is  true  that  the  defendant  was  actuated  beay 
by  an  honest  desire  to  improve  the  public  service,  or  whether  ^^^^ 
under  the  guise  of  doing  a  public  service  he  was  seeking  to    ^  ^^^^nd 

gratify  a  feeling  of  spite  and  ill-will  to  the  plaintiff."    It  is   

obvious  that  it  was  a  very  material  consideration  in  the  deter- 
mination of  this  question  whether  the  alleged  libel  was  i 
gratuitous  charge  entirely  without  foundation,  because  the 
plaintiff  was  by  law  entitled  to  the  profits  he  had  made,  or 
whether,  on  the  contrary,  the  defendant  was  right  in  saying  that 
the  plaintiff  was  not  entitled  to  these  profits.  The  misdirection 
was  therefore  on  a  matter  clearly  material  to  the  issue,  which 
in  reference  to  the  point  last  noticed  might  possibly  have  even 
affected  the  question  whether  the  plaintiff  was  entitled  to  a 
verdict,  and  which  in  any  view  might  seriously  affect  the 
question  of  damages.  There  was  therefore  prima  facie  a  sub- 
stantial wrong  or  miscarriage  occasioned  by  the  misdirection. 

It  has  been  argued,  however,  and  the  argument  has  found 
favour  with  the  judges  of  the  Court  of  Appeal,  that  if  the  case 
be  looked  further  into  it  will  be  found  that  no  such  wrong  or 
miscarriage  was  occasioned.  It  is  said  that  in  any  view  the 
libel  contained  unfounded  charges  of  a  most  serious  nature, 
imputing  base  motives  to  the  plaintiff  in  his  conduct  and  seriously 
affecting  his  moral  character,  and  that  the  sum  of  damages 
found  by  the  jury  only  does  substantial  justice  in  this  view  of 
the  case.  I  agree  with  your  Lordships  in  holding  that  this  view 
cannot  be  sustained.  It  in  effect  asks  that  another  and  different 
case  than  that  presented  to  the  jury  shall  be  tried,  and  tried,  not 
by  the  proper  tribunal  of  a  jury,  but  by  a  Court  of  Appeal.  The 
Court  is  asked  to  consider  the  libel  and  the  evidence  for  the 
purpose  of  seeing  whether  liability  exists  on  a  view  different 
from  that  formerly  presented,  and  whether  the  damages  given 
on  the  case  formerly  presented  will  not  fit  in  suitably  with  this 
different  case.  I  am  clearly  of  opinion  that,  useful  as  the  pro- 
vision of  rule  6  of  Order  xxxix.  may  prove  in  other  cases  it 
ought  not  to  be  carried  so  far  as  the  respondent's  argument  would 
carry  it,  and  that  the  Court  cannot  be  asked,  in  order  to  sustain 
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H.  L.  (E.)   a  verdict  which  involves  a  substantial  wrong  to  the  defendant, 
1895      not  merely  to  assess  damages,  but  to  do  so  in  trying  a  case 
materially  different  from  that  laid  before  the  jury.   The  plaintiff 
pj^j^      may  be  fully  warranted  in  believing  that  he  will  again  obtain 
  a  verdict  for  an  amount  not  less  than  the  jury  has  awarded : 

LordShand.  ,  ,  _  ' 

—  but  the  defendant  is  entitled  to  have  the  real  case  submitted 
to  the  jury,  and  to  have  the  amount  of  damages  on  that 
case  assessed  by  them. 

Judgment  and  order  appealed  from  reversed : 
directed  that  a  new  trial  he  had,  the  costs  of 
the  proceedings  in  both  Courts  below  to  abide 
the  event  of  the  new  trial :  the  respondent  to 
repay  to  the  appellant  all  damages  and  costs 
already  paid  to  him,  and  to  pay  the  appellant's 
costs  in  this  House  :  cause  remitted  to  the 
Queen's  Be7ich  Division, 

Lords  Journals  December  18,  1895. 

Solicitor  for  appellant :  C.  Bawlings. 

Solicitor  for  respondent :  Bichard  Smith  d  Sons,  for  William 
Warr 671,  Leeds. 
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AND 

CHAELES  CAMMELL  AND  COMPANY, 
LIMITED  

Negligence — Master  and  Servant  —  Employer  and  Workman  — "  Person  in 
Charge  or  Control  of  Locomotive  Engine  or  Train  upon  a  Railway  " — Em- 
ployers' LiaUUty  Act  1880  (43  &  44  Vict.  c.  42)  s.  1  suh-s.  5. 

The  Employers'  Liability  Act  1880  by  s.  1  sub-s.  5  enacts  that  where 
personal  injury  is  caused  to  a  workman  by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer  "  who  has  the  charge  or  control  of 
any  .  .  .  locomotive  engine  or  train  upon  a  railway,"  there  shall  be  the 
same  right  of  compensation  against  the  employer  as  if  the  workman  had 
not  been  in  his  service. 

A  "person  who  has  the  charge  or  control  of  a  train"  does  not  necessarily 
cease  to  have  charge  of  it,  within  the  meaning  of  the  Act,  because  some  of 
the  carriages  are  uncoupled  from  one  another  and  from  the  engine  in  order 
that  they  may  be  separately  dealt  with.  And  those  words  do  not  necessarily 
point  only  to  one  person  who  is  in  charge  of  the  whole  train,  but  m?Lj 
include  persons  who  have  duties  to  perform  in  respect  of  parts  of  the  train. 

An  engine-driver,  employed  with  his  fireman  in  the  discharge  of  loaded 
wagons  on  a  railway,  took  a  locomotive  engine  and  several  wagons  to  a 
point  on  an  incline,  and  there  proceeded  with  the  engine  and  one  of  the 
wagons  to  the  place  of  discharge,  intending  to  return  for  the  other  wagons 
in  due  course.  The  fireman  uncoupled  the  remaining  wagons  and  scotched 
them  to  prevent  their  running  down  the  incline.  One  of  the  wagons  broke 
away,  ran  down  the  incline,  and  killed  a  workman  in  the  service  of  the 
same  employers.  There  was  evidence  that  the  method  of  scotching  adopted 
was  unsafe  and  was  known  to  and  approved  by  the  engine-driver.  The 
representative  of  the  deceased  having  brought  an  action  for  compensation 
against  the  employers  : — 

Held,  reversing  the  decision  of  the  Queen's  Bench  Division  and  the  Court 
of  Appeal,  that  there  was  evidence  for  the  jury  that  the  death  was  caused 
by  reason  of  the  negligence  of  a  person  who  had  the  charge  or  control  of  a 
train  within  the  meaning  of  the  Act,  since  either  the  engine-driver  had  the 
charge  or  control,  or  the  fireman  had,  and  there  was  evidence  of  negligence 
in  both. 

The  appellant,  the  widow  and  legal  personal  representative 
of  James  McCord,  brought  an  action  against  the  respondents 
in  the  county  court  of  Cumberland  for  negligence  whereby  the 
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H.  L.  (E.)   appellant's  husband  lost  his  life.    The  facts  which  appeared 
1895      from  the  notes  of  the  county  court  judge,  who  tried  the  case 
McCoRD    ^'ith.  a  jury,  were  to  the  following  effect :  The  deceased  was 
AMMELL  AND  ^^P^^yed  On  the  iron  and  steel  works  of  the  respondents  in 
Company.   Cumberland  upon  which  are  lines  of  rails  belonging  to  them. 

On  July  11,  1894,  Fletcher,  engine-driver,  with  Hopper,  his 
fireman,  was  engaged  in  tipping  slag,  and  in  the  course  of 
this  operation  took  a  locomotive  and  several  wagons  loaded 
with  slag  along  a  siding  of  the  railway  to  a  position  on  an 
incline  where  the  gradient  was  1  in  66.  Fletcher  took  the 
locomotive  and  one  wagon  to  a  place  about  twenty  yards 
distant,  called  the  Shear  Legs,  where  the  deceased  was  em- 
ployed in  uncoupling  the  wagons  brought  there  preparatory  to 
their  being  tipped.  The  remaining  wagons  were  left  on  the 
incline  and  were  there  all  uncoupled  by  Hopper  and  scotched  by 
him  in  order  to  prevent  them  running  down  the  incline.  There 
they  were  to  wait  till  the  driver  should  return  and  take  them 
one  by  one  to  the  Shear  Legs.  "While  the  deceased  was  un- 
coupling at  the  Shear  Legs,  having  his  back  to  the  scotched 
wagons,  one  of  them  broke  away,  ran  down  the  incline,  and 
struck  the  deceased,  causing  injuries  from  which  he  died. 

The  respondents  provided  wooden  sprags  for  the  scotching, 
but  Hopper  scotched  these  wagons  with  slag,  as  usual.  Fletcher 
and  Hopper,  who  were  called  as  witnesses  for  the  plaintiff, 
testified  that  they  preferred  slag  to  wood  for  scotching  as 
safer,  and  also  as  more  convenient,  since  the  wood  was  more 
difficult  to  free  from  the  wheels.  Another  workman  of  the 
respondents  named  Jackson  said  he  sometimes  scotched  the 
wagons,  but  it  did  not  appear  whether  when  he  did  so  he  acted 
as  fireman  or  not.  Evidence  was  given  for  the  plaintiff  by 
other  witnesses  that  wood  was  safer  for  scotching  than  slag, 
which  was  apt  to  break  and  slip.  It  also  appeared  from  Fletcher's 
and  Hopper's  evidence  that  wagons  scotched  as  these  were  had 
broken  away  before.  At  the  close  of  the  plaintiff's  case  the 
judge  ruled  that  there  was  no  evidence  of  negHgence  under  the 
Employers'  LiabiHty  Act,  and  no  case  for  the  jury,  and  gave 
judgment  for  the  defendants. 

On  appeal  to  the  Queen's  Bench  Division,  "Wills  and  Wright  J  J. 
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dismissed  the  appeal  on  the  ground  that  Hopper  could  not  be   H.  L.  (E.) 
said  to  be  a  person  having  control  of  a  train,  and  that  even  1895 
if  he  had,  the  default  was  in  the  management,  not  of  the  mcCoed 
train,  but  of  a  single  wagon,  which  could  not  be  treated  as  a  q^-^jj^^l  as 
train.    This  decision  was  affirmed  by  the  Court  of  Appeal  Company. 
(Lord  Esher  M.K.  and  Lopes  L.J.,  Rigby  L.J.  dissenting),  on 
the  ground  that  the  evidence  did  not  shew  that  either  Fletcher 
or  Hopper  had  charge  or  control  of  the  train.    Eigby  L.J.  held 
that  Fletcher  could  not  get  rid  of  the  charge  he  had  of  the  train 
by  uncoupling  his  engine  and  leaving  the  train,  and  that  since 
he  knew  of  and  permitted  the  use  of  slag,  there  was  evidence 
for  the  jury  of  negligence  in  the  person  having  the  charge  or 
control  of  the  train. 

By  the  Employers'  LiabiHty  Act,  1880  (43  &  44  Vict.  c.  42), 
s.  1,  "  "Where  after  the  commencement  of  this  Act  personal 
injury  is  caused  to  a  workman  .... 

"  (5.)  By  reason  of  the  negligence  of  any  person  in  the  service 
of  the  employer  who  has  the  charge  or  control  of  any  signal, 
points,  locomotive  engine,  or  train  upon  a  railway,  the  work- 
man, or  in  case  the  injury  results  in  death,  the  legal  personal 
representatives  of  the  workman,  and  any  persons  entitled  in 
case  of  death,  shall  have  the  same  right  of  compensation  and 
remedies  against  the  employer  as  if  the  workman  had  not  been 
a  workman  of  nor  in  the  service  of  the  employer,  nor  engaged 
in  his  work." 

T.  S.  Little  {Liimh  with  him)  for  the  appellant.  It  is  not 
disputed  that  there  was  evidence  for  the  jury  of  negligence  in 
the  manner  in  which  the  wagons  were  scotched.  And  negli- 
gence in  this  respect  can  be  properly  attributed  to  both  the 
engine-driver  and  the  fireman.  To  the  fireman  because  he 
scotched  the  wagons,  and  to  the  engine-driver  because  lie  knew 
and  approved  of  the  material  and  method  employed.  The  only 
point  of  contention,  therefore,  is  whether  either  the  driver  or 
the  fireman  was  a  person  who  had  the  charge  or  control  of  the 
train  within  the  meaning  of  the  Act.  It  is  enough  for  the 
appellant  to  shew  that  either  the  driver  or  the  fireman  was  in 
charge  of  the  train,  or  that  both  were.    Tlic  driver  was  certainly 
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H.  L.  (E.)   in  the  beginning  in  charge  of  the  train,  and  he  did  not  cease  to 
1895    ^  be  so  merely  because  he  took  the  engine  and  one  wagon  away 
McCoKD  '^^^  purpose  of  unloading.    He  was  still  in  charge  of  the 

,  whole  train,  having  the  duty  of  direction  and  ^  superintendence 

'ammell  and     ^  '  °  ... 

CoMPAXY.  with  respect  to  the  wagons  on  the  incline.  But  if  not,  then 
the  fireman  was  in  charge  of  those  wagons.  Or  it  may  be  that 
both  men  were  in  charge.  It  cannot  be  that  no  one  was  in 
charge.  But  if  so,  then  independently  of  the  Act  the  defendants 
are  liable  for  a  defective  system  :  see  Sword  v.  Cameron  (1), 
approved  in  Smith  v.  BaJcer.  (2) 

Bigham  Q.G.  and  Mattmson,  for  the  respondents.  There 
was  no  doubt  evidence  for  the  jury  of  negligence  in  the  mode  of 
scotching  the  wagons.  But  there  was  no  evidence  of  negli- 
gence in  any  person  who  had  the  charge  or  control  of  the  train 
within  the  meaning  of  the  Act.  If  any  one  was  in  charge  of 
the  train,  it  must  be  the  engine-driver,  but  there  was  no  negli- 
gence in  him ;  it  was  his  duty  to  attend  to  his  engine,  not  to 
get  off  and  watch  the  scotching,  which  was  left  to  the  fireman. 
Moreover,  the  train  was  broken  up,  and  ceased  to  be  a  train 
when  it  was  uncoupled,  and  the  engine-driver  was  no  longer  in 
charge  of  anything  but  the  locomotive  and  one  wagon ;  there 
was  no  train"  within  the  meaning  of  the  Act.  Then  as  to 
the  fireman,  he  had  no  charge  or  control  of  the  engine,  and  it 
cannot  be  inferred  from  a  man's  having  one  particular  act  to  do 
in  connection  with  some  of  the  carriages  that  he  was  in  charge 
of  a  train.  It  would  be  straining  the  words  of  the  Act.  The 
result  is  that  there  was  no  negligence  while  the  train  was  a 
train,  and  after  the  uncoupling  no  one  was  in  charge  within  the 
meaning  of  the  Act. 

LoED  Halsbuey  L.C.  My  Lords,  I  propose  in  the  first 
instance  to  say  what  I  infer  from  the  evidence  given  in  this 
case  to  be  the  state  of  the  facts.  If  I  ^understand  the  facts 
correctly,  they  amount  to  this  :  that  the  engine-driver  and  his 
fireman  were  bringing  up  to  a  particular  point  on  these  works 
a  number  of  trucks  loaded  with  slag ;  that  the  place  at  which 
the  whole  body  of  these  trucks  were  stayed  was  a  place  on  an 
(1)  1  Court  Sess.  Cas.  2nd  Series,  493.  (2)  [1891]  A.  C.  325. 
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incline  of  1  in  66 — a  sufficient  incline  obviously  from  what   H.  L.  (e.) 
afterwards  took  place  to  cause  the  trucks  by  the  force  of  1895 
gravitation  to  run  down  unless  they  were  properly  arrested ;  McCoed 
that  the  duty  of  Fletcher  and  his  fireman  was  to  bring  the  ^^^^^^^^ 
trucks,  one  by  one,  to  the  particular  place  where  the  deceased  Company. 
man  was  employed,  whose  duty  was  in  his  turn  to  uncouple  Lord  Haisbmyi 

the  truck  which  was  brought  down  alone  from  the  engine,  in   

order  that  it  should  then  be  sent  on  its  journey  in  some  way 
that  has  not  been  explained,  and  perhaps  is  not  material ;  and 
that  the  operation  should  be  repeated  from  time  to  time  until 
the  whole  of  the  loaded  trucks  were  disposed  of,  and  the 
materials  in  those  trucks  tipped  over  into  some  place  for  the 
purpose  of  the  works. 

I  think  a  confusion  has  arisen  partly  from  the  fact  that  the 
learned  counsel  for  the  plaintiff  had  to  call  witnesses  froin  the 
hostile  camp,  and  to  get  from  them  as  well  as  he  could  what  was 
the  course  of  business,  and  partly  from  the  compendious  character 
of  the  notes  taken  by  the  learned  judge — a  confusion  between 
what  I  would  call  the  ordinary  and  regular  course  of  business, 
and  the  facts  which  were  put  in  proof  on  this  particular  occasion. 
I  infer  from  the  evidence  that  what  I  have  described  was  the 
course  of  business  which  all  the  parties  to  the  transaction  were 
familiar  with,  and  were  in  course  of  performing  on  the  occasion 
in  question.  I  infer,  then,  that  the  engine-driver  was  the 
person  who — I  will  not  use  the  phrase,  was  in  charge  of  the 
train,  because  I  should  seem  to  be  following  the  language  of 
the  Act  of  Parliament,  and  to  be  assuming  the  proposition  I 
am  endeavouring  to  establish — but  the  engine-driver  was  the 
person  who  must  necessarily,  from  his  position,  give  the 
momentum  to  the  particular  truck  he  is  taking  down,  and  who 
by  his  removal  of  the  particular  truck  which  he  is  taking  down, 
and  leaving  the  other  trucks  upon  the  incline,  would  necessarily 
allow  the  other  trucks  to  follow.  It  appears  to  me,  therefore, 
that  a  necessary  part  of  the  operation  with  which  tlie  engine- 
driver  was  dealing  was  to  take  care  that,  when  he  was  taking 
down  the  trucks  one  by  one,  the  other  trucks  should  not  follow. 
Both  the  men  who  were  called  stated  that  such  a  thing  had 
occurred  within  their  knowledge  :  therefore  everybody  was  alive 
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H.  L.  (E.)  to  the  fact  that  there  must  be  some  precautions  taken  against 

1895  the  recurrence  of  that  accident.    The  engine-driver,  as  I  say, 

McCoRD  gi'^mg  the  momentum  to  his  tram  by  turning  the  proper  ma- 

3AMMELL  chiucry  which  puts  the  steam  on  and  causes  the  driving-wheel 

Company,  to  operate,  knows  that  he  is  doing  that  which  will,  unless  the 

Lord  Haisbmy  trucks  hc  Icavcs  behind  are  properly  arrested,  bring  down  the 

L.C. 

  other  trucks. 

The  inference  I  draw  from  these  facts  is  that  it  was  a  common 
employment  between  the  engine-driver  and  the  fireman ;  that 
it  is  fallacious  to  take  each  part  of  the  transaction  by  itself  as 
if  it  was  the  only  thing  to  be  done ;  and  that  the  engine-driver 
and  the  fireman  were  both  in  charge  of  the  engine  and  of  the 
trucks.  What  follows  is  this,  that  it  is  part  of  the  duty  of 
those  who  are  conducting  that  operation  to  prevent  the  follow- 
ing of  the  trucks  which  are  intended  to  be  left  behind.  It 
appears  to  me,  therefore,  that  it  was  a  joint  control  of  both  the 
engine-driver  and  the  fireman  which  is  pointed  to  by  this 
evidence.  I  do  not  profess  to  give  any  opinion  upon  the  subject 
whether  what  was  done  was  rightly  or  wrongly  done,  but  it  is 
clear  that  there  was  evidence  for  the  jury  that  what  was  done 
was  negligently  done,  for  this  reason.  There  appear  to  be 
sprags  of  wood  which  are  provided  by  the  company  for  the 
purpose  of  this  very  thing.  The  men — probably  because  it 
gives  them  more  trouble  to  disentangle  the  wood  afterwards 
from  the  wheel — prefer  using  slag  which  is  there  ready  to  their 
hands.  I  do  not  say  how  a  jury  ought  to  find  upon  that  ques- 
tion— it  seems  to  me  to  be  enough  to  say  this,  that  if  slag  is 
used  it  ought  to  be  used  in  such  a  way  as  to  prevent  that 
happening  which  happened  here.  If  it  was  a  crumbling 
material,  such  as  v/ould  not  prevent  that,  the  use  of  it  in  itself 
was  negligence ;  or  if  it  was  used  in  such  a  way  as  would  not 
prevent  the  truck  going  down,  that  is  evidence  that  it  was  in- 
sufficiently don^  with  that  crumbling  material.  All  that  was 
for  the  jury;  but  a  thing  which  it  is  certainly  within  the 
resources  of  science  to  prevent,  namely,  the  coming  down  of 
this  truck,  was,  by  the  act,  or  the  omission  to  act,  of  the  fire- 
man, allowed  to  occur. 

My  Lords,  the  point  which  appears  to  have  been  relied  on 
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in  the  argument  of  Mr.  Bigham  is  this,  that  no  one  could  say   H.  L.  (e.) 
that  the  engine  which  drew  the  train  was  in  the  charge  of  the  1895 
man  who  did  the  act  from  which  the  injury  followed.    I  think  mcCokd 
there  are  two  answers  to  that.    The  one  which  is  most  satis- ^, 

L  AMMELL  AKD 

factory  to  my  mind  is  that  the  act  done  is  not  one  thing,  but  Cojipany. 
two  things,  the  disengaging  the  engine  from  the  train  by  taking  Lord  Halsbury 

L.C. 

off  the  couplings,  and,  combmed  with  that,  the  omission  pro-  '  

perly  to  secure  the  remaining  part  of  the  train.  That  seems  to  . 
me  to  be  a  sufficient  answer  to  the  contention  that  the  engine- 
driver  and  the  fireman  were  not  in  charge  of  it ;  but  I  should 
not  hesitate  to  say  that  each  of  them  in  turn  was  in  charge 
of  the  operation  which  involved  the  use  of  the  locomotive 
engine. 

The  Legislature,  for  very  obvious  reasons,  I  suppose  among 
others  the  extremely  dangerous  nature  of  the  employment  which 
involves  the  use  of  locomotive  engines  and  trains,  has  provided 
in  this  5th  sub-section  that  if  "personal  injury  is  caused  to  a 
workman"  by  "the  negligence  of  any  person  in  the  service  of 
the  employer,  who  has  the  charge"  of  either  a  "locomotive" 
or  a  "train" — the  words  are  in  the  disjunctive — the  employer 
may  be  made  liable.  That  which  happened  in  this  case  I  think 
may  illustrate  what  the  intention  of  the  Legislature  was.  Here 
is  a  man  engaged  about  twenty  yards  off  who,  by  no  possibility, 
can  protect  himself — he  is  obliged  to  deal  with  these  dangerous 
implements,  locomotives,  and  he  is  absolutely  dependent  upon 
the  carefulness  of  his  fellow  servants  in  the  use  of  these  dan- 
gerous implements  on  behalf  of  his  employer.  I  cannot  help 
thinking  that  the  Legislature  meant  in  a  very  wide  way  to 
protect  workmen  who  are  engaged  in  such  dangerous  employ- 
ments, and  they  said,  as  an  exception  to  the  ordinar}^  rule 
of  law,  that  if  the  person  in  charge  of  a  locomotive  or  of 
a  train  shall  be  guilty  of  negligence  then,  quite  apart  from 
any  question  of  superiority  of  employment,  and  quite  apart 
from  the  necessity  of  superintendence,  the  employer  may  be 
liable. 

Now,  my  Lords,  one  word  upon  what  construction  your 
Lordships  ought  to  place  upon  the  words  "  a  train."  I  doubt 
very  much  whether  the  Legislature  intended  these  words  to  be 
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H,  L.  (E.)   narrowed  in  the  way  which  Mr.  Bigham  has  contended  for. 

1895      I  should  think,  speaking  in  a  general  way,  that  the  Legislature 
McCoKD    meant  that  a  locomotive  engine  hy  itself,  or  anything  that  was 
Cammell  and  ^^^^^  along  a  railway,  or  was  in  course  of  being  drawn  along  a 
Company,    railway  by  that  locomotive  engine,  should  be  included  in  "  a 
Lord^Haisbuiy  train."    I  doubt  very  much  whether  it  would  depend  upon  the 

  number  of  carriages  or  the  number  of  vehicles  going  upon 

wheels  which  the  locomotive  was  taking  along  the  railway.  I 
should  think  the  Legislature  intended  a  very  wide  scope  to  be 
given  to  the  use  of  these  words. 

My  Lords,  under  these  circumstances  I  cannot  help  thinking 
that  the  Court  of  Appeal  have  entirely  misunderstood  the  facts 
as  they  were  presented.  I  do  not  believe  there  was  the  least 
ground  for  supposing  that  these  operations  were  left  open  and 
unconnected  with  the  employment  of  any  particular  person  at 
the  works.  I  have  no  doubt  myself  that  in  turn  each  of  these 
persons  did,  and  had  charge  of,  the  particular  acts  which  are  in 
proof  here.  Jackson  did  it  one  day.  Hopper  did  it  another  day, 
and  another  engine-man,  I  dare  say,  did  it  another  day  ;  but  as 
regards  the  particular  transaction  on  the  particular  day,  it 
appears  to  me  that  the  engine-man  and  Hopper  were  the  only 
two  persons  who  had  the  charge  of  the  operation,  and  who  in 
the  course  of  the  operation  had  charge  of  the  locomotive  and  of 
the  train  which  did  the  mischief. 

My  Lords,  under  these  circumstances  I  do  not  wish  to  go 
further  into  the  evidence,  because  if  this  case  is  to  be  tried 
anew,  I  do  not  wish  to  express  any  opinion  as  to  what  the  true 
result  of  the  evidence  may  be;  but  I  cannot  entertain  any 
doubt  that  upon  these  two  questions,  both  of  negligence  and 
of  the  persons  being  in  charge  of  the  train,  there  was  ample 
evidence  for  the  jury  to  justify  this  being  left  to  the  jury ; 
but  inasmuch  as  the  learned  judge  decided  that  there  was  no 
evidence  of  negligence  and  no  case  for  the  jury — by  which  I 
suppose  he  meant  that  there  was  no  evidence  of  that  particular 
responsibility  which  the  Legislature  contemplated  in  the  5th 
sub-section — he  non-suited  the  plaintiff.  It  appears  to  me  that 
cannot  be  right,  and  I  move  your  Lordships  that  the  judgment 
of  the  Court  below  be  reversed. 
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LoED  Watson.    My  Lords,  I  am  of  the  same  opinion.    It   H.  L.  (E.) 
appears  to  me  that  the  disengaging  of  the  tail  wagons  from  the  1895 
engine  and  securing  them  in  order  that  they  might  remain  mcCokd 
stationary  until  the  engine  returned  to  take  them  up,  was  an  q^^^j^'^l  ^.k 
act  done  in  the  conduct  of  the  train  with  which  that  engine  Company. 
started.   If  that  act  was  negligently  done  (which  is  a  matter  for 
the  jury  to  determine)  then,  under  the  statute  of  1880,  the 
appellant  is  entitled  to  recover  if  the  person  guilty  of  negligence 
had  at  the  time  "  charge  or  control  of  the  train."    The  words, 
"  any  person  having  charge  or  control  of  the  train,"  do  not, 
in  my  opinion,  necessarily  point  to  one  person  who  is  in 
charge  of  the  whole  train.    Different  duties  in  connection 
with  different  parts  of  the  train  may  be  assigned  to  different 
persons,  and,  in  that  case,  each  and  all  of  those  persons  are 
charged  with  the  conduct  of  the  train  ;  and,  if  any  one  of 
them  be  negligent  in  his  own  department,  that  will  constitute 
"negligence,"  bringing  the  case  within  the  terms  of  s.  1, 
sub-s.  5. 

My  Lords,  I  shall  only  say  further  that,  according  to  the 
view  I  take  of  the  evidence,  the  appellant  is  entitled  to  go 
to  a  jury  upon  two  alternatives,  namely,  either  that  Fletcher, 
the  engine-driver,  or  that  Hopper,  his  fireman,  was  guilty  of  a 
negligent  act.  It  is  plain  that  Hopper  was  the  person  who 
insufficiently  scotched  the  wagon  which  ran  down  the  incline 
and  killed  the  deceased  ;  but  it  may  be  that,  although  he  was 
the  direct  cause  of  the  accident,  the  engine-driver  was  also 
negligent  in  his  duty,  if  he  was  charged  with  that  duty.  And 
I  think,  if  that  view  were  taken,  he  knew  quite  well  the  kind 
of  sprag  that  was  being  used,  and  had  reason  to  know  that, 
although  for  some  purposes  sufficient,  the  use  of  it  was  attended 
with  danger.  On  the  other  hand,  if  the  duty  of  spragging  was 
properly  delegated  to  Hopper,  he  was,  to  that  extent,  in  charge 
of  the  train,  and  was  negligent.  But  on  whichever  of  these 
alternatives  negligence  be  found,  whether  it  be  fixed  on  the 
engine-driver  or  upon  the  fireman,  I  tliink  it  follows  that 
such  person  is  also  fixed  in  the  position  of  the  ''person  having 
control  of  the  train."  It  has  been  suggested  by  one  of  the 
learned  judges  in  the  Court  of  Appeal  that  the  duty  having  been 
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H.  L.  (E.)   committed  to  a  great  many  persons,  any  one  of  whom  might 
1895      have  performed  it,  therefore  the  person  actually  performing  it 
McCoKD    W2jS  not  ''in  charge."    To  my  mind,  these  considerations  are 
Jammell  and         immaterial.     I  think  the  statute  points  directly  to  the 
Company,   person  having  "  the  charge  or  control  of  the  train  "  as  being 
Lord  Watson,  that  pcrson  who,  at  the  time  when  the  negligent  act  is  com- 
mitted, has  the  duty  laid  upon  him  of  performing  that  act  with. 
reasonable  care. 

Upon  these  grounds,  I  think  that  this  case  must  go  down  for 
a  new  trial. 


LoED  Hekschell.  My  Lords,  I  am  of  the  same  opinion. 
I  see  no  reason  to  differ  from,  but  very  strong  reasons  for 
agreeing  with,  the  view  taken  by  Eigby  L.J.  in  the  Court  below. 
It  appears  to  me  that  there  was  in  this  case  evidence  of  negli- 
gence on  the  part  of  the  driver  of  this  train.  He  undoubtedly 
was  in  charge  of  the  train  at  the  outset — he  was  in  charge  of  it 
when  it  stopped  at  the  point  where  it  did  stop.  I  do  not  think 
he  ceased  to  be  in  charge  of  it  because  some  of  the  carriages 
were  uncoupled  from  one  another  and  from  the  engine,  with  a 
view  to  their  being  dealt  with  separately  in  operations  all  directed 
to  one  end,  namely,  the  discharging  of  the  train  of  the  contents 
with  which  he  brought  it  filled.  When  he  removed,  or  before 
he  removed,  the  engine  from  the  train,  unless  he  wanted  the 
rest  of  the  train  to  follow,  or  was  content  that  it  should  follow, 
it  was  absolutely  essential  that  something  should  be  done  to 
detach  that  part  of  the  train,  and  to  make  it  stationary,  while 
the  rest  of  the  train  went  on.  That  was  a  dealing  with  the 
train  under  his  charge ;  and  it  seems  to  me  that  it  was  his  duty 
to  take  care  that  all  that  was  necessary  for  the  operation  with 
which  he  was  concerned,  namely,  conveying  these  carriages 
severally  and  successively  to  the  place  where  their  contents 
were  to  be  discharged,  was  done.  It  was  not  necessarily  his 
duty  to  do  it  himself.  If  that  duty  had  been  left  to  some  other 
servant  of  the  company,  and  if  he  had  every  reason  to  believe 
that  the  duty  was  being  properly  performed,  then  it  might  well 
be  that  there  could  not  be  said  to  be  negligence  on  his  part — he 
would  have  discharged  the  obligation  resting  upon  him  by  seeing 
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that  the  work  was  being  done  by  the  person  whose  duty  it  was   H.  L.  (E.) 
in  that  sense  to  do  it.   But  in  the  present  case  there  is  evidence  1895 
that  he  knew  the  method  which  was  being  employed  to  sprag  mcCoed 
the  wheels ;  there  is  evidence  that  he  knew  that  it  was  a  ^^^j^Jll  ant 
method  which  on  previous  occasions  had  proved  ineffectual ;  Company. 
there  was  the  evidence  of  witnesses  who  were  called  before  the  Lord  Herscteu. 
jury  that  the  use  of  this  slag  at  all  was  an  improper  method — 
that  the  proper  method  was  to  use  wood.    Under  these  circum-. 
stances  it  seems  to  me  impossible,  when  once  the  conclusion  is 
arrived  at  that  he  was  in  charge  of  the  train,  to  say  there  was 
no  evidence  of  negligence  upon  his  part. 

But  I  desire  to  add  that  if  it  could  be  established  that,  as 
soon  as  he  had  detached  his  engine  and  carriage  and  left  it  to 
Hopper,  or  whoever  it  might  be,  to  scotch  the  carriages,  his 
duty  was  at  an  end,  so  that  the  scotching  was  left  entirely 
to  them,  and  that  he  was  justified  in  saying,  "  I  have  left  it 
with  the  proper  person  to  scotch,  and  now  I  start  with  my 
engine  and  carriage,"  I  should  still  think  there  was  evidence 
of  negligence.  I  am  by  no  means  prepared  to  accede  to  the 
proposition  that  the  person  so  left  is  not  in  charge  or  control  of 
the  train.  What  is  the  section  meant  to  guard  against  ?  The 
danger  to  employees  of  a  company  from  the  moving  of  a  train 
from  place  to  place  along  the  line.  That  is  the  source  of 
danger — the  only  way  in  which  an  accident  can  happen.  Now, 
why  has  not  the  person  upon  whose  act  it  depends  whether  a 
train  moves  or  does  not  move  "  control  of  the  train"?  It  is 
the  only  sense  in  which  any  one  has  "  control  "  of  a  train,  as  it 
seems  to  me,  within  the  meaning  of  the  section,  namely,  that 
he  can  make  it  move  or  not  move  as  he  pleases.  If,  therefore, 
you  can  detach  that  operation  so  as  to  free  the  engine-driver 
from  all  liability  as  soon  as  he  has  left  the  proper  person  to 
scotch,  and  let  him  go  on,  it  seems  to  me,  I  confess,  to  follow 
that  then  the  person  so  left  to  prevent  that  train  from  moving 
beyond  the  point  at  which  it  was  intended  to  remain  cannot  be 
said  to  be  otherwise  than  in  charge  or  control  "  of  the  train. 
It  seems  to  me  that  the  word  control  "  is  perfectly  appropriate 
to  what  he  has  to  do  in  relation  to  it,  namely,  control  its 
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H.  L.  (E.)   motion  or  prevent  its  moving.    My  Lords,  for  these  reasons  I 
1895       think  the  judgment  must  be  reversed,  and  that  there  must  be  a 
McCoED    new  trial. 

V. 

Cammell  and 

Company.      Loed  Macnaghten.    My  Lords,  I  am  of  the  same  opinion, 

LoED  MoEEis.  My  Lords,  I  am  of  opinion  that  Hopper 
cannot  in  any  sense  be  held,  in  the  operation  in  v^hich  he  v^as 
engaged,  and  in  which  for  argument's  sake  I  assume  he  acted 
negligently,  to  have  been  either  by  himself  or  in  conjunction 
with  Fletcher  "in  charge  or  control  of  the  train."  I  think 
that  the  case  would  be  quite  the  same  if  i  it  was  Jackson  who 
had  scotched  the  wagons,  and  who  for  argument's  sake  I  will 
assume  had  done  it  negligently.  "Who  was  in  charge  of  the 
train,  a  portion  of  which  had  preceded  to  be  tilted  and  a  portion 
of  which  was  left  behind  temporarily,  to  be  returned  for,  as 
each  of  the  wagons  which  had  gone  on  its  journey  was  dis- 
charged ?  I  come  to  the  conclusion  that,  within  the  meaning 
of  sub-s.  5,  Fletcher  was,  and  that  he  remained  in  charge  of  the 
entire  train,  split  up  as  it  was,  until  he  had  finally  brought 
each  wagon  to  its  final  destination. 

In  this  view  there  still  remains  the  further  question,  "Was. 
Fletcher,  who  I  have  come  to  the  conclusion  was  in  charge^ or 
control  of  the  train,  guilty  of  negligence,  or  rather,  was  there 
evidence  to  go  to  a  jury  upon  that  question  ?  I  think  it  was 
not  a  case  which  should  have  been  withdrawn  from  the  jury 
who  were  entitled,  under  the  entire  circumstances  which  have 
been  already  referred  to,  to  consider  whether  he  was  reasonably 
justified  in  thinking  that  the  part  of  the  train  he  had  left  behind 
was  safely  secured.  I  therefore  concur  in  the  judgment  which 
has  been  arrived  at  by  your  Lordships. 

Loed  Shand.  My  Lords,  I  am  clearly  of  opinion,  with 
your  Lordships,  that  the  wagons  in  question,  standing  on  the 
top  of  the  incline,  formed  part  of  the  train.  They  were 
undoubtedly  part  of  a  train  which  had  been  brought  by  the 
engine-driver  and  the  fireman  to  the  spot  at  which  one  of  the 
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carriages  was  uncoupled,  and  I  cannot  think  that  in  any   H.  L.  (e.) 
sense  they  ceased  to  form  part  of  the  train  because  there  was  i895 
a  temporary  movement  of  one  carriage  to  one  part,  with  the  mcCokd 
prospect  of  the  engine  returning  to  take  up  one  carriage  after  q^^j^^^^l  ax 

•another.  Company. 

I  am  further  of  opinion,  with  your  Lordships,  that  there  LordShand. 
was  evidence  of  neghgence  to  go  to  the  jury.  I  concur  in 
ihe  view  which  has  been  expressed  by  some  of  my  noble  and 
learned  friends,  and  which  was  taken  by  Eigby  L.J.  in  the 
Court  of  Appeal,  that  there  was  certainly  evidence  to  go  to  the 
jmj  of  negligence  on  the  part  of  the  engine-driver.  He  had 
the  control  of  the  train  from  the  first.  It  humbly  appears  to 
jne  that  he  did  not  cease  to  have  the  control  of  that  train  as  it 
went  on,  and  as  it  was  being  disintegrated  by  carriage  after 
carriage  being  taken  from  it.  But  I  concur  further  with  those 
•of  your  Lordships  who  think  that  if  there  was  not  charge  or 
-control  of  the  train  on  the  part  of  the  engine-driver,  there 
certainly  would  be  on  the  part  of  Hopper,  who  was  left  with 
this  carriage,  with  the  duty  which,  if  it  was  not  the  engine- 
driver's  duty,  was  his  duty.  I  therefore  concur  in  thinking 
that  the  case  must  go  down  for  trial. 

LoED  Davey.  My  Lords,  I  also  agree  in  thinking  that  the 
engine-driver,  Fletcher,  was  "  in  charge  of  the  train,"  and 
Temained  "  in  charge  of  the  train  "  till  the  duties  with  which 
he  was  entrusted  were  fully  completed  ;  and  it  seems  strange 
to  me  to  say,  when  we  find  that  the  engine-driver  who  is  in 
•charge  of  the  train  leaves  three-fourths  of  the  train  in  an 
exposed  and  dangerous  position,  and  it  turns  out  that  insuffi- 
cient precautions  have  been  taken  to  secure  the  safety  of  that 
portion  which  was  so  left  behind,  that  there  is  no  evidence  to 
.^o  to  the  jury  of  negligence  on  the  part  of  the  "  person  in 
charge  of  the  train." 

My  Lords,  I  also  concur  with  those  of  your  Lordships  who 
think  that,  independently  of  the  case  with  regard  to  Fletcher, 
there  was  sufficient  evidence  before  the  learned  judge  and  jury 
i>o  warrant  the  learned  judge  in  holding  that  Hopper  was  in 
charge  of  that  portion  of  the  train  which  was  on  the  incHne, 
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H.  L.  (E.)   and  that  he  performed  the  duty  which  was  entrusted  to  him, 
1895       and  which  he  undertook,  in  a  neghgent  manner. 

McCOED 

V.  Orders  appealed  from  reversed,  and  a  new  trial 

Company.  directed,  with  costs  here  and  below,  the  costs 

i7i  this  House  to  be  taxed  in  the  manner  usual 
lohen  the  appellant  sues  in  forma  pauperis  : 
cause  remitted  to  the  Queen's  Bench  Division. 

Lords'  Journals  December  9,  1895. 

SoHcitors  for  appellant :  Helder,  Boberts,  Son  d  Walton  for 
JE.  Atter,  Whitehaven, 

Solicitor  for  respondents :  H,  N.  Paisley  for  Paisley  & 
'Falcon y  Workington, 


[HOUSE  OF  LOEDS.] 

H.  L.  (Sc.)  HENEY  SMITH  &  CO  Appellants  ; 

JVbt^a    rpjjjE  BEDOUIN  STEAM  NAVIGATION 
COMPANY,  LIMITED   

Shijo — Carriage  of  Goods — Bill  of  Lading — Sho7''t  Delivery — Burden  of  Proof  . 

A  shipowner  is  bound  to  deliver  the  full  amount  of  goods  signed  for  by 
the  master  in  a  bill  of  lading,  unless  he  can  prove  that  the  whole  or  some 
part  of  it  was  in  fact  not' shipped. 

In  an  action  for  freight  for  the  conveyance  of  1000  bales  of  jute  against 
the  appellants,  onerous  indorsees  of  the  bills  of  lading,  the  appellants 
claimed  to  retain  the  value  of  twelve  bales  short  delivered  of  the  1000 
shewn  by  the  bills  of  lading  signed  by  the  master  to  have  been  shipped  at 
the  port  of  loading.  There  was  no  clear  evidence  as  to  how  or  where  the 
missing  bales  had  disappeared : — 

Held  (reversing  the  Court  of  Session),  that  there  was  nothing  to  displace 
the  evidence  supplied  by  the  bills  of  lading  that  the  missing  bales  had 
been  received  on  board  the  vessel,  and  that  the  appellants  were  entitled  to 
the  deduction  claimed  by  them. 

Appeal  from  an  interlocutor  of  the  Second  Division  of  the 
Court  of  Session,  Scotland  (1),  dated  February  1,  1895,  which 


Kespondents, 


(1)  22  Court  Sess.  Cas.  4th  Series  (Eettie),  350. 
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found  the  appellants,  Henry  Smith  &  Co.,  liable  to  pay  the  H.  L.  (Sc.) 

respondents,  the  Bedouin  Steam  Navigation  Company,  the  i895 

sum  of  S5L  Is.  2cZ.,  the  value  of  tv^elve  bales  of  jute,  less  the  smith  &  Co. 

sum  of      3s.,  being  freight  of  the  same.    Lord  Watson  stated  5^,^^^ 

the  facts,  which  v^ere  not  in  controversy,  as  follows  :  The  master  Steam 

-i-T-F.  Til  n  -n  -  Navigation 

of  the  steamship  Emzr,  owned  by  the  respondents,  received  m  Company. 

the  River  Hooghly,  for  conveyance  to  the  port  of  Dundee,  two 
parcels  of  jute,  and  signed  two  bills  of  lading,  each  for  500  bales, 
which  were  purchased  by  the  appellants.  The  bales  in  each 
parcel  were  marked  in  the  same  way.  The  respondents  have 
made  delivery  of  988  bales,  and  they  alleged  and  led  evidence 
with  the  view  of  proving  that  the  remaining  twelve  bales  were  not 
shipped.  The  Lord  Ordinary  (Lord  Kyllachy),  on  December  15, 
1894,  found  that  they  had  failed  to  substantiate  their  allega- 
tions ;  but  that  decision  was  reversed  by  the  learned  judges 
of  the  Second  Division,  who  held  it  to  be  established  that  the 
twelve  bales  in  question  had  not  been  put  on  board  the  Emir. 

The  action  was  brought  by  the  respondents  against  the 
appellants  for  the  35L  7s.  2d.,  the  balance  due  for  freight. 
The  appellants  claimed  to  be  entitled  to  retain  this  sum  out  of 
the  freight  due  to  the  respondents  as  the  value  of  the  twelve 
bales  delivered  short  of  the  1000  bales  signed  for  in  the  bills  of 
lading. 

It  appeared  from  the  evidence  that  the  mode  of  loading 
the  ship  at  Calcutta  and  giving  receipts  was  as  follows : 
The  bales  were  brought  alongside  in  boats  from  the  mills 
in  Calcutta ;  the  shippers  made  out  documents  called  boat- 
notes,  specifying  the  number  of  bales  in  each  boat ;  on  arrival 
of  the  boat  at  the  ship  the  bales  were  by  steam  power  hoisted 
on  board  in  slings,  four  bales  at  a  time  ;  as  the  bales  were 
slung  up  on  board  they  were  tallied  by  tallymen  engaged  by 
the  shipowners,  there  being  four  tallymen,  one  stationed  at 
each  hatch  ;  and,  after  a  boat-load  had  been  discharged,  the 
tallies  were  compared  with  the  boat-notes  by  the  first  officer, 
who  then  signed  mate's  receipts  for  the  quantities,  and  it 
was  from  these  mate's  receipts  that  the  bills  of  lading  were 
made  out.  The  first  officer  in  his  evidence  said  that,  apart 
from  the  comparison  of  the  boat-notes  and  the  tallies,  he 
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H.  L.  (Sc.)  had  no  means  of  checking  the  number  of  bales  received  on 

1895      board ;  that  rehance  was  placed  upon  the  honesty  of  the 

Smith  &  Co.  tallymen,  and  if  they  made  a  mistake,  whether  wilfully  or 

Bedouin    otherwise,  there  was  no  means  of  finding  it  out ;  that  he  or 

Steam  Qf  the  other  officers  always  looked  into  the  boats  to  see 

Navigation  _  *^ 

Company,  that  all  the  bales  had  been  discharged  before  he  or  they  gave  a 
receipt ;  that  sometimes  there  were  bales  in  a  bad  condition — 
these  only  were  left  in  the  boat  to  be  returned,  they  not  being 
allowed  for  in  the  tally ;  that  if  a  -boat  had  a  boat-note  for  200, 
and  only  brought  out  to  the  ship  190  bales,  and  the  tallymen  in 
the  ship,  with  arrangement  with  the  boatmen,  sign  for  200, 
he  had  no  way  of  detecting  the  fraud ;  that  occasionally  there 
would  be  thirty  boats  alongside  at  one  time,  and  that  sometimes 
a  boat  would  lie  with  a  full  cargo  on  board  for  one  or  more 
nights,  a  full  cargo  being  from  100  to  500  bales  ;  that  the  bales 
were  large  objects,  each  weighing  400  lbs.  ;  that  once  a  bale 
was  on  board  the  ship  it  was  stowed  away  in  the  hold  at  once 
or  before  night,  unless  damaged  coming  on  board,  when  it  was 
returned,  and  therefore  after  a  bale  was  hoisted  on  board  it  was 
not  possible  for  it  to  be  abstracted ;  that  during  the  day  he 
and  the  other  officers  were  about  the  deck,  and  at  night  the 
hatches  were  put  on,  and  there  was  a  watchman ;  that  when 
this  cargo  of  jute  was  coming  on  board  the  weather  was  yery 
hot  and  the  crew  slept  on  deck,  and  if  an  attempt  had  been 
made  to  remove  a  bale  the  crew  would  have  been  disturbed  ; 
that  all  the  tallymen  were  natives,  as  were  also  the  stowers  of 
the  cargo.  It  also  appeared  that  the  loading  occupied  about 
twelve  days,  and  that  when  the  ship's  cargo  of  over  2500  bales 
was  on  board  the  hatches  were  put  on,  and  no  portion  of  the 
jute  cargo  was  touched  or  removed  until  the  ship  reached 
Dundee.  But  there  was  some  evidence  that  every  available 
space  was  filled  with  cargo,  and  that  one  bale  was  found  lying 
loose  under  the  forecastle. 

The  respondents'  contention  in  the  Court  of  Session  was  that 
the  missing  bales  had  been  landed  at  Dundee,  or  in  the  alterna- 
tive that  they  had  never  been  placed  on  board.  All  the  judges 
in  Scotland  were  against  them  on  the  first  point ;  but,  as  stated 
above,  the  Second  Division  (Lord  Trayner  delivering  the  judg- 
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ment  of  the  Court)  were  for  the  respondents  on  the  second  H.  L.  (Sc.) 
point.  1895 


1895.  Nov.  21,  22.    Cohen,  Q.C.,  and  Aitken  (of  the  Scottish 


Smith  &  Co. 

V. 

Bedouin 

Bar),  for  the  appellants.  This  appeal  is  brought  for  the  purpose  Steam 

J'^'avigation^ 

of  obtaining  from  this  House  a  general  rule  as  to  the  liability  of  company. 

shipowners  in  similar  cases.    The  only  question  now  is,  Were  ' 

the  missing  bales  ever  put  on  board,  or  were  they  lost  on  the 

voyage?    If  they  were  lost,  the  shipowners  are  liable.  The 

shipowners  contend  that  these  bales  were  never  put  on  board, 

and  that  they  themselves,  not  having  made  representations  to 

that  effect,  are  not  bound  by  the  evident  mistake  of  their 

master.    But  their  servant,  the  master,  has  signed  bills  of 

lading,  negotiable  instruments,  shewing  that  these  bales  were 

received,  and  the  shipowners  cannot  be  heard  to  contradict 

those  bills  of  lading  unless  they  can  prove  absolutely  actual 

short  shipment.    There  is  a  possible  way  of  accounting  for 

these  missing  bales — namely,  that  they  were  put  on  board  and 

a  receipt  was  given,  and  that  afterwards  they  were  removed  off 

the  ship  ;  but  it  is  not  for  the  appellants  to  account  for  where 

the  missing  bales  went.    In  the  next  appeal  in  the  list — 

Harrowing  v.  H.  Katz  d-  Go.  (1) — the  Master  of  the  Rolls  said 

the  onus  of  displacing  the  receipt  contained  in  the  bill  of  lading 

was  on  the  shipowners. 

[LoED  Watson  cited  Lord  Chelmsford  in  McLean  d  Hope  v. 
Fleming  (2) :  The  master  is  the  agent  of  the  shipowner  in 
every  contract  made  in  the  usual  course  of  the  employment  of 
the  ship.  And  though  he  has  no  authority  to  sign  bills  of 
lading  for  a  greater  quantity  of  goods  than  is  actually  put  on 
board,  yet,  as  it  is  not  to  be  presumed  that  he  has  exceeded 
his  duty,  his  signature  to  the  bills  of  lading  is  sufficient  evidence 
of  the  truth  of  their  contents  to  throw  upon  the  shipowner  the 
onus  of  falsifying  them,  and  proving  that  he  received  a  less 
quantity  of  goods  to  carry  than  is  thus  acknowledged  by  his 
agent."] 

Bigliam,  Q.G.,  and  Bo]jd  (with  them  Alexander  Bohcrtson). 

(1)  10  Times  L.  II.  115,  at  p.  401 ;        (2)  April      1871.    L.  H.  2  H.  L., 
affiniicd  by  II.  L.,  Nov.  26,  1895.  Sc.  at  p.  130. 
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H.  L.  (Sc.)  The  Legislature,  by  the  Bills  of  Lading  Act  (1),  has  considered 
1895       that  bills  of  lading  should  not  be  conclusive.    Admitting  that 

Smith^  Co.  they  are  prima  facie  evidence,  it  cannot  be  said  they  are  strong 
Bedouin    pi^esumptive  evidence.    The  master  has  authority  to  sign  the 

_^  Steam     bills  of  lading ;  but  that  authority  extends  no  further  than  his 

Company,  signing  for  what  he  has  received.  The  respondents  maintain 
"  that  the  evidence  shews  that  these  goods  were  never  put  on  board 
or  into  their  possession.  The  bills  of  lading  are  a  mere  reflex 
of  the  tallies  ;  and  the  bills  of  lading  do  not  carry  the  proof  any 
further  if  there  is  an  error  in  the  tallies.  The  tallymen  were 
all  natives,  and  presumably  not  so  careful  as  tallymen  employed 
in  this  country.  The  evidence  is  that  whatever  was  put  on 
board  was  put  under  hatches,  and  it  is  not  disputed  that  the 
ship  was  filled  to  its  utmost  capacity,  and  fastened  down  before 
sailing,  and  the  cargo  not  disturbed  until  the  ship  arrived  at 
Dundee.  There  was  no  reasonable  possibility  of  the  bales  being 
abstracted  from  the  ship,  and  the  only  rational  conclusion  to 
be  drawn  from  the  whole  evidence  is  that  the  missing  bales 
were  never  put  on  board,  and  that  Lord  Trayner  was  right  in 
holding  that  the  tallies  were  wrong. 

1895.  Nov.  26.  LoedHalsbuetL.C.  In  this  case  it  appears 
to  me  that  the  question  which  your  Lordships  are  called  upon  to 
determine  is  a  pure  question  of  fact.  I  think  there  are  no  circum- 
stances in  this  case  which  would  justify  one  in  laying  down  any 
general  proposition  from  which  the  conclusion  can  be  deduced. 
The  conclusion  which  we  ought  to  arrive  at  is  one  that  arises 
from  the  facts  in  proof  in  this  case  ;  and  I  myself  rather  protest, 
when  one  is  dealing  with  questions  of  fact,  against  laying  down 
any  rules  that  are  not  applicable  to  the  particular  case  as  it  comes 
before  us.  Each  case  in  turn  differs  in  its  circumstances,  and 
there  is  no  doubt  that  from  time  to  time  in  the  course  of  a 
cause  the  burthen  of  proof  may  shift  from  one  side  to  the  other 
many  times. 

In  this  case,  undoubtedly,  there  was  evidence  that  these 
goods  which  are  now  in  dispute  had  been  shipped  on  board  this 
vessel.    When  I  say  there  was  evidence,  I  am  not  certain  that 
(1)  18  &  19  Vict.  c.  111. 
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one  gets  to  any  more  definite  idea  of  what  the  proposition  is  by  H.  L.  (Sc.) 
calHng  it  prima  facie  evidence,  or  by  calHng  it  by  any  other  i89o 
name  which  appears  to  diminish  the  value  and  the  cogency  of  smith^  Co. 
the  evidence  itself.    Prima  facie  evidence  may  be  very  weak,  or 


V, 

Bedouin 


L.C. 


prima  facie  evidence  m  the  ordinary  sense  of  the  words  may  be  Steam 

^    ,  .  .    .    .  .  .  .  T    .  T  Navigation 

very  strong.  I  think  it  is  a  proposition  which  is  attributed  to  Company. 
Lord  Wensleydale,  although  I  have  not  been  able  to  verify  it,  Lord  Haisbury 
that  a  man  cutting  a  tree  in  a  field  was  prima  facie  evidence 
that  he  was  seised  in  fee  simple  of  the  land.  That  puts,  I 
suppose,  in  the  strongest  point  of  view,  what  may  be  said  to 
be  the  logical  conclusion  from  the  circumstances  which  are 
presented  in  evidence ;  and  in  the  extreme  case  that  Lord 
Wensleydale  gave  I  suppose  it  would  be  very  easy  to  displace 
that  prima  facie  evidence,  if  it  is  prima  facie  evidence,  by  other 
circumstances  shewing  that  it  was  not  in  the  exercise  of  his 
own  right  that  he  was  cutting  down  the  tree,  but  in  the  exer- 
cise of  somebody  else's  right.  In  the  particular  case  with  which 
your  Lordships  have  to  deal  there  is  a  receipt — I  am  using  now 
popular  words,  because  I  do  not  think  the  particular  form  in 
which  this  question  arises  ought  to  weigh  much  upon  one's 
attention ;  it  is  a  receipt  for  goods — that  is  what  it  amounts  to 
— given  by  the  person  who  was  authorized  to  give  the  receipt  for 
the  goods  for  the  express  purpose  of  making  evidence  against 
the  person  who  received  them.  "Whether  it  is  a  receipt  for 
goods,  or  whether  it  is  a  receipt  for  money,  or  whether  it  is  a 
receipt  for  anything  else,  I  suppose  no  one  can  doubt  that, 
without  explanation  and  without  shewing  that  there  was  some 
mistake  made  in  the  receipt,  or  that  the  receipt  was  given  under 
a  mistake,  or  that  it  was  induced  by  fraud,  the  conclusion  to 
which  any  tribunal  having  that  question  before  it  must  neces- 
sarily come  is  that  unless  displaced  by  evidence,  unless  some 
such  topic  as  that  is  suggested,  the  ordinary  result  follows  that 
the  thing  which  was  done  as  an  acknowledgment  of  the  receipt 
must  have  its  due  effect  given  to  it.  In  truth,  if  that  were  not 
so,  it  would  be  impossible  to  conduct  business  at  all.  It  is  true 
that  in  the  case  of  this  class  of  mercantile  documents,  which 
has  a  force  and  effect  of  its  own  and  involves  the  rights  of 
other  people,  it  is  more  important  to  assert  what  I  have  been 
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H.  L.  (Sc.)  suggesting  than  in  the  case  of  other  documents  ;  but,  in  truth, 

1895  it  is  when  you  come  back  to  it  a  mere  question  of  fact :  "Were 

SMITH  &  Co.  those  goods  received  on  board  or  not  ?    To  my  mind,  no 

Bedouin  ^^i^^^i^ce  has  been  given  by  the  other  side — no  evidence  at 

Steam  all — leading  to  any  such  conclusion  as  should  upset  the  value,  or 
Navigation 

Company,  the  force,  or  the  effect  of  the  document  so  given.  In  saying  that. 
Lord  Haisbury  I  do  not  dcuy  that  everybody  on  board^ — I  am  overstating  the  case 
on  that  side,  because  some  of  them  were  not  called — may  have 
given  evidence  perfectly  bona  fide  in  the  belief  that  their  vigi- 
lance was  not  eluded.  But  what  then  ?  It  is  not  the  first  time 
in  my  experience  that  I  have  heard  a  whole  boHy  of  evidence 
given  from  which,  if  you  believed  it,  the  logical  conclusion  would 
be  that  the  goods  were  not  lost  at  all,  and  yet  they  were  lost, 
and  this  fact  must  be  accounted  for. 

Now,  my  Lords,  it  appears  to  me  that  this  being  the  merest 
question  of  fact,  there  is  no  evidence  to  displace  the  evidence 
of  the  document  to  which  I  have  referred — the  bill  of  lading. 
In  speaking  of  the  document  I  have  used,  as  I  said,  populaT 
terms,  because  I  quite  agree  that  one  must  trace  up  the  bill  of 
lading  to  its  source — the  mate's  receipt  and  the  tallymen's 
books  ;  but  all  these  things  ultimately  concur  in  producing  the 
document  which  is  the  subject-matter  of  the  controversy.  It 
appears  to  me  beyond  all  reasonable  doubt  that  there  is  evidence 
of  a  cogent  character,  not  displaced  by  any  other  evidence,  not 
shaken  in  its  effect  or  value  by  what  has  taken  place  before  the 
Courts  below.  Under  these  circumstances,  it  seems  to  me  that 
the  only  logical  course  which  your  Lordships  can  pursue  is  to 
give  effect  to  the  evidence  that  has  been  given,  and  refuse 
to  act  on  mere  conjecture  or  guesswork  as  to  how  these  goods 
may  have  been  lost  if  in  truth  they  got  on  board.  To  my 
mind,  the  cardinal  fact  is  that  the  person  properly  appointed 
for  the  purpose  of  checking  the  receipt  of  the  goods  has  given  a 
.  receipt  in  which  he  has  acknowledged,  on  behalf  of  the  person 
by  whom  he  was  employed,  that  those  goods  were  received.  If 
that  fact  is  once  established,  it  becomes  the  duty  of  those  who 
attempt  to  get  rid  of  the  effect  of  that  fact  to  give  some  evi- 
dence from  which  your  Lordships  should  infer  that  the  goods 
never  were  on  board  at  all.    Under  those  circumstances,  no 
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such  evidence  having  been  given,  I  move  your  Lordships  that  H.  L.  (Sc.) 
this  judgment  be  reversed,  and  the  judgment  of  the  Lord  i895 
Ordinary  be  restored.  Sm^  Co. 

BEDOUI^f 

Lord  Watson.    The  rule  of  law  applicable  to  this  case  Steam 

Navigation 

appears  to  me  to  be  settled  beyond  dispute.  The  master  of  a  Compaxy. 
ship  has  no  authority  to  grant  bills  of  lading  for  goods  v^hich  ~" 
v^ere  not  put  on  board  his  vessel ;  but,  when  he  signs  a  bill 
acknowledging  the  receipt  of  a  specific  quantity  of  goods,  the 
shipowner  is  bound  to  deliver  the  full  amount  specified,  unless 
he  can  shew  that  the  whole  or  some  part  of  it  was  in  fact  not 
shipped.  If  the  owner  is  able  to  satisfy  that  onus,  by  proving 
a  short  shipment,  he  is,  to  that  extent,  relieved  from  the 
obligation  which  would  otherwise  attach  to  him  under  the  bill 
of  lading,  even  in  a  question  with  an  onerous  holder. 

[His  Lordship  then  stated  the  facts  not  in  controversy  as 
given  in  the  paragraph  above,  and  continued  : — ] 

When  evidence  has  been  adduced  for  the  purpose  of  instruct- 
ing short  shipment,  I  do  not  think  it  is  of  any  advantage  to 
examine  critically  the  principle  upon  which  his  master's  acknow- 
ledgment is  held  to  bind  the  shipmaster  when  it  is  not  contra- 
dicted by  proof.  Whether,  when  it  is  uncontradicted,  the 
acknowledgment  ought  to  be  regarded  as  affording  prima  facie 
evidence,  or  as  giving  rise  to  a  presumption  that  the  goods 
were  actually  shipped,  or  in  any  other  light,  is  not  to  my  mind 
of  materiality  in  the  circumstances  of  this  case.  After  inquiry 
such  acknowledgment  simply  becomes  part  of  the  proof ;  its 
value  must  be  tested  with  reference  to  the  rest  of  the  evidence  ; 
and  the  fact  of  shipment  or  non-shipment  must  be  determined 
according  to  the  import  of  the  evidence  taken  as  a  whole.  The 
importance  of  the  bill  of  lading,  as  an  adminicle  of  proof,  is 
generally  due  to  the  fact  that  the  statement  of  quantity  which 
it  contains,  although  not  within  the  personal  knowledge  of  the 
master,  is  made  by  him  on  the  faith  of  information  derived  from 
his  mate,  and  from  servants  of  the  ship  who  are  employed  for 
the  express  purpose  of  noting  and  checking  the  amount  of  cargo 
actually  put  on  board.  If  there  be  no  direct  proof  that,  on  the 
occasion  when  the  disputed  cargo  was  noted  by  the  tallyman  as 
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H.  L.  (Sc.)  having  been  shipped,  there  was  a  departure  from  or  violation  of 

1895  the  usual  system  of  check  follov^ed  by  the  ship,  that  circum- 

Smith&Co.  stance  is  calculated  to  enhance  the  weight  of  the  master's 

Bedouin  acknowledgment,  because  it  tends  to  the  reasonable  inference 

Steam  (not  necessarily  conclusive)  that  the  information  conveyed  to 
Navigation 

Company,    the  master  was  correct. 

Lord  Watson.  I  have  fuUy  considered  the  whole  evidence  in  this  case,  both 
oral  and  documentary,  with  the  result  that  I  prefer  the  con- 
clusion of  the  Lord  Ordinary  to  that  of  the  Second  Division. 
After  the  observations  made  by  the  Lord  Chancellor  I  do  not 
think  it  necessary  to  enter  into  a  detailed  criticism  of  the  proof. 
There  is  no  evidence  tending  to  shew  directly  that,  at  the  time 
when  the  two  parcels  of  jute  were  loaded,  there  was  an  error 
committed  to  the  extent  of  twelve  bales  in  the  quantities  noted, 
whether  in  consequence  of  fraud  or  of  any  other  cause.  That 
being  so,  the  respondents'  case  must  fail  unless  the  other  cir- 
cumstances disclosed  by  the  evidence  are  sufficient  to  warrant 
the  inference  that  such  error  was  actually  committed.  In  my 
opinion,  they  are  not  sufficient  for  that  purpose,  and  I  there- 
fore concur  in  the  judgment  which  has  been  moved  by  the 
Lord  Chancellor. 

LoED  Shand.  My  Lords,  I  am  of  the  same  opinion.  The 
matter  in  controversy  is  one  simply  of  fact  to  be  determined  on 
the  evidence;  and  the  question  to  be  decided  is  whether  the 
respondents  have  proved  that  there  was  a  short  shipment  of 
twelve  bales  of  jute — that  is,  of  twelve  bales  less  than  the 
captain,  by  the  terms  of  the  bill  of  lading,  acknowledged  to 
have  been  received.  The  onus  is  clearly  on  the  respondents  to 
prove  the  alleged  short  shipment,  not  only  because  of  the  bill 
of  lading,  but  because  it  has  been  proved  that  the  quantity  of 
bales  there  acknowledged  was  fixed  after  the  number  and 
marks  on  the  bales  shipped  had  been  carefully  checked  by  tally- 
men employed  by  the  shipowners  under  the  superintendence  of 
the  chief  mate,  and  after  the  mate  had  himself  granted  receipts 
to  the  lightermen  representing  the  shippers  corresponding  as  to 
quantities  with  the  tallymen's  notes.  These  detailed  notes — 
the  mate's  receipts  and  the  bills  of  lading — all  evidence  of  acts 
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by  servants  of  the  shipowners,  form  a  strong  and  consistent  H.  L.  (Sc.) 
body  of  proof  that  the  shipment  acknowledged  under  the  1895 
captain's  hand  was  actually  made,  and  impose  a  heavy  onus  smith  &  Co. 
on  the  shipowner  who  alleges  that  nevertheless  there  was  a  beiJouin 
deficiency,  through  non-shipment,  in  the  quantity  of  goods  j^^^^^^^^j^ 
shipped.    What  is  the  extent  of  this  onus  ?    Proof  must  be  Company. 
met  by  counter-proof,  and  that  counter-proof  will  be  insuffi-    Lord  Shand. 
cient  if  it  be  not  strong  enough  to  displace  the  consistent  and 
clear  evidence  of  the  acts  of  the  shipowners'  own  servants  or 
employees.    It  will  not  be  sufficient  to  shew  that  fraud  may 
have  been  committed,  or  to  suggest  that  the  tallymen  may  have 
made  errors  or  mistakes,  in  order  to  meet  a  case  of  positive 
proof  on  the  other  side.    It  must  be  shewn  that  there  was  in 
point  of  fact  a  short  shipment — that  is,  the  evidence  must  be 
sufficient  to  lead  to  the  inference  not  merely  that  the  goods 
may  possibly  not  have  been  shipped,  but  that  in  point  of  fact 
they  were  not  shipped.    Any  proposition  short  of  this  would 
appear  to  me  to  give  less  effect  to  the  evidence  of  the  shippers 
than  that   evidence  ought  to  have,  and  unwarrantably  to 
diminish  the  onus  which  that  evidence  has  thrown  on  the 
shipowner. 

Tried  by  this  standard,  I  am  of  opinion  with  your  Lordships 
that  the  judgment  of  the  Lord  Ordinary  was  right  and  ought 
not  to  have  been  disturbed.  It  is  said  that  there  is  a  body  of 
proof,  not  as  to  fraud  or  error  to  the  extent  of  twelve  bales  in 
regard  to  the  particular  quantities  shipped  and  checked  in  detail, 
but  generally  that  the  whole  quantities  of  jute  (whatever  these 
were)  shipped  on  board  at  Calcutta  were  carried  to  Dundee  and 
delivered  there.  For  my  part,  I  cannot  at  all  place  such  reliance 
on  general  evidence  of  this  class  as  on  proof  of  detailed  and 
careful  checking  of  goods  as  they  ca^ne  on  board  followed  by 
the  mate's  receipts  and  the  bills  of  lading.  To  do  so  would 
very  much  destroy  the  value  of  bills  of  lading  even  where,  as 
here,  these  are  supported  by  proof  that  the  materials  on  which 
the  bills  of  lading  proceeded  were  obtained  after  much  care  and 
pains  taken  to  ensure  correctness  of  quantities ;  whereas  if  the 
shipowner  be  held  to  be  bound  or  affected  by  the  acts  of  his 
own  servants,  this  will  only  tend  to  make  them  all  the  more 
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H.  L.  (Sc.)  careful  in  the  discharge  of  their  duties,  and  .especially  careful 

1895  to  avoid  giving  bills  of  lading  for  goods  not  actually  delivered 

SMiir&  Co.  to  their  custody. 

Bedouin  ^®  quite  true  that  the  fair  inference  from  the  whole 

Steam  evidence  here  is  that  there  was  no  opportunity  for  the  abstrac- 
Navigation    .  . 

Company,  tion  of  bales  at  the  ports  at  which  the  vessel  called  on  her 
Loi'd  Shand.  homeward  voyage  or  on  her  arrival  at  Dundee,  and  that  such 
cargo  as  was  once  put  into  the  hold  remained  there  till  the  end 
of  the  voyage.  But  proof  of  all  this  is  not  sufficient  for  the 
shipowners'  case.  The  evidence  does  not  make  it  quite  clear 
that  bales  to  the  number  of  twelve  may  not  have  been  removed 
from  the  ship's  deck  after  being  placed  there  and  taken  away 
by  the  lighters,  particularly  during  work  carried  on  in  the  even- 
ings after  dark.  The  use  of  the  steam  winch  and  tackle  would 
not  have  been  necessary  for  this  purpose.  It  is  said  this  sug- 
gestion is  a  speculative  one  only  ;  and  if  the  onus  lay  on  the 
shippers  the  observation  would  be  a  very  weighty  one.  No  one 
can  say  that  there  is  proof  that  such  abstraction  did  take  place. 
But  it  is  for  the  shipowners  to  displace  the  shippers'  evidence 
furnished  by  the  acts  of  their  own  servants.  It  appears  to  me 
they  do  not  do  so  by  proof  which  does  not  exclude  the  possi- 
bility that  the  bales  in  question  might  have  been  abstracted 
from  the  ship's  deck,  or  which  does  not  make  this  so  highly 
improbable  that  such  a  suggestion  must  be  entirely  thrown 
aside ;  for  if  this  might  have  taken  place  they  have  failed  to 
discharge  the  onus  which  lies  on  them  of  adducing  such  evi- 
dence as  is  sufficient  to  satisfy  the  Court  that  there  was  actual 
short  shipment. 

On  these  grounds,  I  concur  in  thinking  that  the  judgment 
complained  of  should  be  reversed,  and  the  judgment  of  the 
Lord  Ordinary  restored. 


LoED  Davey.  I  concur  with  your  Lordships  that  the  bill 
of  lading  founded  on  the  other  documents  which  have  been 
brought  before  us  was  prima  facie  evidence  in  favour  of  the 
appellant,  which  threw  upon  the  respondents  the  onus  of  dis- 
placing it  by  evidence  that  the  full  quantity  of  the  goods  was 
not  in  fact  shipped;  and,  without  saying  that  there  was  no 
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evidence,  I  concur  with  your  Lordships  in  thinking  that  the  H.  L.  (Sc.). 
burden  has  not  been  discharged  by  the  respondents.  1895 


Judgment  appealed  from  reversed:  Judgment  of 


Smith  &  Co. 

V. 

the  Lord  Ordinary  restored  :  and  respondents  Steam^ 
to  pay  the  appellants  the  costs  of  the  action  "^cq^pany^' 

in  the  Court  of  Session  and  of  the  appeal  to   

this  House. 

Lords'  Journals,  November  26,  1895. 

Agents  for  appellants :  Boioning,  Holmaii  d  Co.  for  Boyd, 
Jameson  d-  Kelly,  W.S.,  Leith. 

Agents  for  respondents :  William  A .  Crump  d  Son  for 
Lindsay  d  Wallace,  W.S.,  Edinburgh. 
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AND  SEWEEAGE  BOAED  .    .    .    .  j  ^^^^^^^^^^  ^ 

} 


Nov.  18 ;  AND 
Dec.  7. 

  NEWCASTLE  WALLSEND  COAL  COM- 
PANY, LIMITED    ......      ^  Defendants. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH 

WALES. 

Laiv  of  Neio  South  Wales — Act  XXVII.  of  1892,  s.  35 — Construction — Lands 
outside  Hateahle  Limit. 

Where  the  appellants  were  authorized  by  their  incorporating  Act, 
(XXVII.  of  1892),  s.  35,  to  make  by-laws  levying  a  water  rate  "  in  respect 
of  lands  and  tenements  distant  not  more  than  sixty  yards  from  any 
main  ....  although  such  lands  or  premises  are  not  actually  connected 
'  with  any  main  "  : — 

Held,  that  they  had  no  authority  to  levy  a  rate  on  lands  without  the 
prescribed  limit  merely  because  such  lands  formed  one  holding  with  other 
lands  within  the  prescribed  limit. 

Appeal  from  an  order  of  the  Supreme  Court  (Sept.  17, 
1894),  setting  aside  a  verdict  in  favour  of  the  appellants  for 
796Z.,  and  entering  the  same  in  favour  of  the  respondents. 

The  action  was  to  recover  money  alleged  to  be  due  for  water 
rates. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Coz ens-Hardy,  Q.G.,  Vaughan  Haiohins,  and  W,  A,  Cozens- 
Hardy,  for  the  appellants. 

Walton,  Q.C.,  Wood  Hill,  and  Hanhury  Davies,  for  the 
respondents. 

1895  The  judgment  of  their  Lordships  was  delivered  by 

Itec.  7.        Lord  Macnaghten.     The  appellants  are  a   "  Board  of 
"Water  Supply  and  Sewerage"  for  the  district  of  the  Lower 

*  Present:— IjOrb  Hobhouse,  Lord  Macnaghten,  Lord  Morris,  and  Sir 
Richard  Couch. 
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Hunter.  They  were  incorporated  by  Act  XXVII.  of  1892  as  J.  c. 
the  "  Hunter  District  Water  Supply  and  Sewerage  Board."  1895 

The  respondents  are  owners  and  occupiers  of  a  naming  pro-  hunter 
perty  within  the  district  of  the  Lower  Hunter,  comprising  8772  ''^j^oaed'^ 
acres  of  land,  with  a  colliery  in  operation  and  a  private  railway  -^^^^^^^^^^ 
connecting  their  works  with  the  Great  Northern  Eailway.  Coal 

A  water  main  belonging  to  the  board  crosses  the  line  of  the 
respondents'  railway  and  runs  through  one  corner  of  their  land. 

It  is  contended  by  the  board  that  according  to  the  true 
construction  of  the  Act  of  1892  the  whole  of  the  respondents' 
property,  including  their  private  railway,  is  rateable  for  water 
supply.  This  contention  is  disputed  by  the  respondents,  who 
use  no  water  supplied  by  the  board,  whose  land  in  some  parts 
is  above  the  level  of  the  board's  reservoir,  and  who,  if  the 
contention  of  the  board  is  well  founded,  would  apparently  be 
liable  in  addition  to  the  rate  to  a  charge  of  two  shillings  and 
sixpence  for  every  horse  and  every  head  of  cattle .  kept  on  their 
property,  and  double  that  charge  if  they  were  to  use  any  water 
supplied  by  the  board. 

This  action  was  brought  by  the  board  to  enforce  their  claim. 
There  were  no  facts  in  dispute,  nor  was  there  any  question  as 
to  the  amount  of  the  rate,  assuming  the  view  of  the  board  to 
be  correct.  A  verdict  was  therefore  taken  by  consent  for  the 
sum  of  1961.  9s,  9d.,  which  was  the  full  amount  of  the  rate 
claimed  for  the  year,  with  leave  for  the  respondents  to  move 
the  Court  to  enter  the  verdict  for  them. 

On  appeal  to  the  Supreme  Court  the  verdict  was  entered  for 
the  respondents.  Sir  Frederick  Darley  C.J.,  with  whom 
Innes  J.  concurred,  was  of  opinion  that  the  language  of  the 
Act  was  not  so  clear  as  to  compel  the  Court  to  decide  against 
the  respondents  "  considering  the  extraordinary  result  of  up- 
holding the  contention  "  of  the  board.  Foster  J.,  who  dis- 
sented, thought  that  the  verdict  was  a  gross  hardship  on  the 
respondents,  but  after  full  consideration  he  could  not  say  that 
he  had  any  such  doubt  as  to  the  meaning  of  the  words  used  by 
the  Legislature  as  to  enable  him  to  agree  with  the  rest  of  the 
Court. 

The  board  is  composed  of  seven  members.    Three  who  are 
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J.  C.  styled  "  official  members  "  are  appointed  by  the  Government. 

1895  Four  styled  "  municipal  members  "  are  elected— two  by  certain 

HuNTEB  specified  municipalities,  and  two  by  smaller  municipalities, 

''boakd^  within  the  district  of  the  Lower  Hunter,  grouped  together  for 

the  purpose  of  the  election.    The  board,  as  was  pointed  out  by 
Newcastle  .  . 

iCoAL  the  learned  counsel  for  the  appellants,  is  not  a  trading  corpo- 
ration. It  earns  no  profits  for  itself  or  for  any  of  the  boroughs 
or  municipal  districts  within  the  area  under  its  charge  or  for  the 
Government.  The  scheme  of  the  Act  is  shortly  this  :  The 
water  supply  for  a  "  water  district  " — an  expression  defined  by 
the  Act  as  meaning  the  area  within  which  water  is  or  may  be 
from  time  to  time  supplied  by  the  board  "  (s.  2,  s.  40) — is  in  the 
first  instance  provided  by  the  Government.  The  main  works- 
are  constructed  by  the  Government  and  at  their  expense.  When 
the  works  are  passed  and  approved  by  the  Government  officer 
they  are  by  a  notification  in  the  Gazette  transferred  to  and 
vested  in  the  board  "  on  behalf  of  Her  Majesty."  An  account 
is  made  up  and  the  whole  cost  becomes  repayable  by  the  board 
by  means  of  periodical  payments.  A  similar  account  is  made 
up  every  successive  year  for  the  whole  amount  expended  on  the 
works  during  the  year.  The  repayments  are  divided  into  two 
classes,  under  the  heads  of  "  Permanent  Works  "  and  "  Kenew- 
able  Works,"  with  different  periods  of  repayment.  When  the 
works  are  vested  in  the  board  it  becomes  their  duty  to  admi- 
nister all  matters  relating  to  the  water  supply  "  in  correspond- 
ence ....  with  the  Minister  " — i.e.,  the  Secretary  for  Public 
Works  or  other  responsible  Minister  of  the  Crown — "  charged 
with  the  administration"  of  the  Act  and  under  the  control  of 
the  Governor  and  Executive  Council  (s.  31,  s.  32,  s.  2).  It  is 
also  their  duty,  subject  to  the  limitations  in  the  Act,  to  levy  by 
rates  and  charges  a  sum  sufficient  for  the  service  of  the  year 
(s.  129),  but  no  money  passes  through  the  hands  of  the  board 
except  for  the  purpose  of  collection  and  payment  into  the 
Treasury  (s.  28,  s.  29,  s.  30).  The  board,  therefore,  in  sub- 
stance is  a  Government  Department,  acting  under  a  sort  of 
mixed  commission. 

For  the  purpose  of  carrying  the  Act  into  execution  the  .board 
is  empowered  to ,  make  by-laws  (s.  35).    In  regard  to  water- 
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supply  by-laws  may  be  made  for  various  purposes  including  the      J-  G. 

following  : —  1895 

"  (V.)  For  the  appointment  of  a  scale  of  charges  for  water  Hunter 

supplied  by  measure,  and  the  minimum  quantity  of  water  to  be  "^boTrd^ 

chars^ed  for  where  water  is  so  supplied. 

°  j-^  ^  Newcastle 

(VI.)  For  determining,  making,  and  levying  the  rate  to  be  ^  Coal 
paid  in  respect  of  lands  and  tenements  to  be  supplied  with 
water  for  domestic  purposes  otherwise  than  by  measure,  or  in 
respect  of  lands  and  tenements  distant  not  more  than  sixty 
yards  from  any  main  constructed  by  or  vested  in  the  board, 
although  the  lands  or  premises  by  or  in  respect  of  which  the 
water  is  used,  may  be  more  than  one  hundred  and  fifty  feet 
from  any  water  reticulation  pipe,  or  although  such  lands  or 
premises  are  not  actually  connected  with  any  main."  .... 

Omitting  words  which  are  immaterial  or  inapplicable  to  the 
case  under  consideration,  the  Act  declares  that  by-laws  may  be 
made  "for  determining,  making,  and  levying  the  rate  to  be 
paid  ....  in  respect  of  lands  and  tenements  distant  not  more 
than  sixty  yards  from  any  main  ....  although  such  lands  or 
premises  are  not  actually  connected  with  any  main."  Those 
are  the  words  which  seem  to  have  given  rise  to  so  much 
difficulty  in  the  Court  below.  The  enactment  says  that  the 
board  may  rate  lands  within  a  certain  distance  from  their 
main.  How  can  that  make  lands  outside  the  limit  rateable  ? 
The  appellants  contend  that  lands  outside  the  prescribed  limit 
are  rateable  when  they  form  one  holding  with  lands  within  the 
prescribed  limit.  Where  is  that  to  be  found  in  the  Act  ?  There 
is  nothing  in  the  Act  about  lands  forming  one  holding  or  being 
held  together  with  other  lands.  There  is  nothing  to  shew  that 
the  Act  intended  lands  in  one  occupation  or  "held  as  under 
one  ownership,"  to  use  Foster  J.'s  language,  to  be  regarded  as 
one  indivisible  unit  for  rating  purposes. 

Foster  J.  indeed  seems  to  think  that  the  contention  of  the 
appellants  is  in  accordance  with  the  natural  and  ordinary 
meaning  of  the  language  used.  After  commenting  on  the 
expression  "lands  and  tenements,"  "it  would  be  sufficient," 
he  says,  "  for  the  purposes  of  this  case  to  treat  the  place 
rated  as  a  tenement."    "  Two  houses,"  he  observes,  "  or  two 
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J.  C.      tenements  are  clearly  not  more  distant  than  sixty  yards  from  one 
1895       another  if  the  nearest  parts  of  each  are  within  that  distance." 
Hunter    That  may  be  so.    The  leading  idea  in  the  case  put  by  his 
^BoARD^    Honour  is  the  distance  between  two  places.    But  here  it  is  not 
the  purpose  of  the  enactment  to  define  or  specify  the  distance 


V, 

Newcastle 


Coal  between  two  objects.  The  purpose  is  to  mark  out  an  area  for 
Company,  -taxation,  which  is  a  very  different  thing.  For  the  sake  of 
illustration,  suppose  there  were  an  Act  declaring  that  for  the 
purpose  of  maintaining  a  sea-wall  lands  within  the  distance  of 
one  mile  from  high- water  mark  should  be  taxed,  w^ould  anybody 
seriously  contend  that  the  whole  of  a  man's  park  or  demesne, 
containing  perhaps  a  thousand  acres  or  more,  was  taxable 
because  an  acre  or  two  of  it  happened  to  lie  within  the  area  of 
taxation? 

It  may  perhaps  be  objected  that  in  the  case  supposed  the  tax 
or  cess  would  be  at  so  much  per  acre,  and  that  consequently 
there  would  be  no  difficulty  in  arriving  at  the  amount  of  the  tax 
for  any  given  quantity  of  land.  Here,  as  it  was  pointed  out, 
the  tax  imposed  is  according  to  the  municipal  valuation  when 
the  subject  of  taxation  is  within  a  municipality  and  included  in 
the  municipal  valuation.  That  provision  it  was  argued  must 
create  serious  difficulty  if  the  view  of  the  respondents  be  adopted. 
Now,  the  first  observation  that  occurs  to  one  on  that  line  of 
argument  is  this  :  If  the  respondents  are  right — if  there  is 
nothing  in  the  section,  by  or  under  which  the  tax  is  imposed, 
authorizing  a  charge  on  lands  outside  the  prescribed  limit — 
why  should  any  such  lands  be  taxed  merely  because  otherwise 
there  may  be  a  difficulty  in  assessing  some  lands  which  are 
liable  to  taxation  ?  Even  if  the  difficulty  was  insuperable  it 
would  be  more  reasonable  that  lands  declared  to  be  liable  to 
taxation  should  go  scot  free  than  that  lands  outside  the  taxable 
area  should  be  swept  within  the  net.  But  the  truth  is  that 
when  the  Act  is  fairly  construed  the  difficulties  presented  to 
their  Lordships  in  the  course  of  the  argument,  such  as  they  were, 
vanish  altogether. 

It  is  to  be  observed  that  the  board  is  not  "  compellable  to 
supply  water  to  any  person  whomsoever"  (s.  51).  In  every 
case  of  supply  to  private  persons  the  supply  is  apparently  in 
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point  of  law  a  matter  of  grace  or  of  agreement.    The  Legis-  J.  C. 

lature  may  well  have  thought  that  a  public  board— in  corre-  1895 

spondence  with  and  under  the  control  of  the^  executive,  and  in  hunter 

touch  with  the  municipalities  within  their  district  —  would  ""^qYed^ 

hardly  need  the  pressure  of  legal  compulsion,  and  might  be  ^- 

Newcastls 

trusted  to  dispense  the  benefits  at  their  disposal  fairly  and  coal 
impartially  to  all  concerned.  It  is  also  to  be  observed  that  the 
board  is  authorized  to  require  every  consumer  of  water  to  put 
up  a  meter,  and  a  by-law  has  been  made  providing  that  "  if  the 
meter  account  exceeds  the  assessment  calculated  at  the  rate  of 
two  shillings  per  1000  gallons,"  which  is  the  prescribed  rate  for 
water  supplied  by  meter,  "  then  such  excess  shall  be  charged  in 
addition  to  the  assessment." 

Now,  when  water  is  supplied  by  meter  or  for  domestic 
purposes  without  meter,  no  question  as  to  the  sixty  yards' 
limit  can  arise.  That  question  only  comes  in  when  there  is  no 
connection  with  the  main.  In  such  cases,  which  are  probably 
rare,  having  regard  to  the  provisions  of  s.  68,  all  the  board  has 
to  do  is  to  assess  the  person  who  has  failed  to  make  a  connection 
with  the  main  and  to  assess  him  in  respect  of  his  property  lying 
within  the  prescribed  limit  of  sixty  yards.  If  the  valuation  of 
that  property  is  ''included"  in  the  municipal  valuation — that 
is,  if  it  is  to  be  found  there  as  an  assessment  available  for  the 
purpose  of  assessment  by  the  board — then  the  board  is  to  adopt 
the  municipal  valuation.  If  it  is  not  included  in  the  municipal 
valuation,  then  the  board  is  authorized  to  make  a  valuation  of 
its  own  (s.  95).  But  in  all  cases  a  minimum  charge  of  ten 
shillings  is  authorized,  though  that  charge  may  exceed  5  per 
cent,  on  the  valuation,  which  is  the  general  limit  (s.  35, 
sub-s.  vi.).  When,  therefore,  the  valuation  is  under  10/.,  the 
precise  amount  is  immaterial,  even  if  the  premises  are  occupied. 
If  the  premises  are  vacant  the  rate  according  to  the  by-laws  is 
only  4:d.  in  the  pound,  and  then  it  is  immaterial  what  the 
precise  amount  of  the  valuation  is  if  it  be  under  30/. 

Their  Lordships  were  invited  to  approach  the  Act  of  1892  as 
a  confused  and  puzzling  mass  of  legislation.  They  think  it 
right  to  say  that  they  have  not  found  any  difficulty  involved  in 
the  question  which  has  been  submitted  to  them  on  this  appeal. 
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They  will,  therefore,  humbly  advise  Her  Majesty  that  the 
appeal  ought  to  be  dismissed.  The  appellants  will  pay  the  costs 
of  the  appeal. 


Solicitor  for  appellants  :  G.  M.  Light, 
Solicitors  for   respondents :  FooJcs, 
ChadivicJc. 


ChadwicJc,  Arnold  & 


[PKIYY  COUNCIL.] 

J  C*     MUNICIPAL  COEPOEATION  OP  THE  ) 

CITY  OP  TOEONTO  .    .    .    .    .    .  |  ^^^^^^^^^^^ts  ; 

July  25 ;  ^^j^ 
Nov.  16. 

  VIEGO  Eespondent. 

ON  APPEAL  FEOM  THE  SUPPvEME  COUET  OF  CANADA. 

Ontario  Revised  Statutes,  1887,  c.  184,  s.  495 — Construction — By-laivs — Power 
to  Regulate  a  Trade  does  not  include  jpoiver  to  jproMhit. 

A  statutory  power  conferred  upon  a  municipal  council  to  make  by-laws 
for  regulating  and  governing  a  trade  does  not,  in  the  absence  of  an  express 
power  of  probibition,  authorize  the  making  it  unlawful  to  carry  on  a  lawful 
trade  in  a  lawful  manner  : — 

So  held,  where,  under  c.  184  of  Eevised  Statutes  of  Ontario,  1887,  s.  495, 
a  municipal  by-law  was  passed  prohibiting  hawkers  from  plying  their  trade 
in  an  important  part  of  the  municipality,  no  question  of  apprehended 
nuisance  having  been  raised. 


Appeal  by  special  leave  from  an  order  of  the  Supreme  Court 
of  Canada  (Peb.  20,  1894),  reversing  by  a  majority  an  order  of 
the  Court  of  Appeal  for  Ontario  (May  9,  1893),  which  unani- 
mously affirmed  an  order  of  Gait  C.J.  The  earliest  order  had 
dismissed  an  application  to  quash  s.  12,  sub-s.  2<x  of  by-law  2934, 
which  amended  by-law  2453,  s.  12,  by  which  amendment  the 
original  by-law  was  made  to  read  as  set  out  in  their  Lordships' 
judgment. 

The  case  is  reported  in  Sup.  Ct.  Canada  Eeports,  vol.  xxii. 
p.  447. 

*  Present :  Loed  W atson,  Lord  Macnaghten,  Lord  Morris,  Lord  Davey, 
and  Sir  Eichard  Couch. 
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Blake,  Q.C.  (Ontario  Bar),  for  the  appellants,  contended  that  J.C. 
the  intention  of  the  Ontario  Municipal  Act  (3  Kevised  Stat.  1895 


Ont.  1887,  c.  184),  when  its  various  sections  were  read  together  Municipal 


(see  especially  s.  495,  sub-s.  3,  and  s.  503,  sub-ss.  3  and  4),  clearly 


and  government  of  the  class  of  traders  affected  by  the  by-law  Viego. 
in  question.  The  words  used  are  "  regulate,"  "  control,"  and 
*'  prevent."  Though  "  prevent  "  is  not  used  in  every  section,  a 
power  to  regulate  includes  a  power  of  such  partial  prohibition 
as  is  here  enacted.  The  by-law  was  passed  in  good  faith,  in 
the  belief  that  the  good  government  of  the  city  required  that 
hawkers  should  be  excluded  from  the  comparatively  small  area 
to  which  the  by-law  applied.  It  was  unnecessary  to  shew  the 
reasons  on  the  face  of  the  by-law ;  its  probable  object  was  to 
prevent  over  a  limited  area  the  nuisance  of  obstructed  traffic 
and  noisy  demonstration.  Nothing  short  of  total  prohibition 
in  such  area  would  be  effectual.  The  prohibition  could  not  be 
limited  to  such  particular  cases  as  turned  out  to  be  a  nuisance. 
No  ground  was  shewn  for  setting  aside  this  by-law  as  unreason- 
able. [Eeference  was  made  to  Johnson  v.  Mayor  of  Croydon  (1)  ; 
Slattery  v.  Naylor.  (2)] 

Avory  and  Du  Vernet  (of  the  Ontario  Bar),  for  the  respondent, 
contended  that  the  by-law  in  question  was  clearly  bad  in  this 
respect,  that  it  dealt  with  all  persons  ''named  and  specified" 
in  the  original  by-law  which  it  purported  to  amend.  Those 
persons  included  numerous  classes  of  dealers  besides  hawkers 
and  pedlars,  and  as  regards  them  they  were  outside  the  scope 
of  s.  495  of  the  Municipal  Act.  The  by-law  was  also  contrary 
to  s.  286,  by  which  municipalities  are  restrained  from  inter- 
fering with  traders  except  when  expressly  authorized.  The 
words  in  the  enabling  section  are  "  licensing,  regulating,  and 
governing."  These  powers  cannot  be  exercised  separately — the 
municipality  cannot  regulate  where  it  cannot  license.  The 
exceptions  and  provisoes  contained  in  s.  495,  sub-s.  3,  are  intro- 
duced so  as  not  to  trench  on  the  powers  of  the  Dominion 
Parliament  under  s.  91,  sub-s.  2,  of  the  British  North  America 
Act,  1867,  to  regulate  trade  and  commerce.    To  regulate  trade 


V. 


(1)  16  Q.  R.  D.  708. 


(2)  18  Ain>.  Cas.  MG. 
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J.  C.      apart  from  licensing  is  ultra  vires  the  provincial  legislature. 
1895      A  delegated  authority  to  regulate  must  be  construed  strictly, 
Municipal  and  does  not  include  a  power  to  prohibit :  see  Keep  v.  Vestry  of 
^oT^^Yo^  Newington  (1) ;  Did  v.  Badart  (2) ;  Galder  Navi- 

ToBONTo    gation  Co.  v.  Pilling  (3) ;  Davis  v.  Municipality  of  Clifton  (4) ; 
yiKGo.,     In  re  Barclay  and  Municipality  of  Darlington  (5) ;  Beg.  v. 
"  ■       Joh7iston  (6)  ;  In  re  Brodie  and  Corporation  of  Bowmanville.  (7) 
It  was  contended  also  that  the  by-law  was  unreasonable  and'^ 
unfair  and  in  restraint  of  trade. 
Blake y  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

LoED  Davey.  This  is  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Canada,  reversing  by  a  majority  the  previous 
decisions  of  the  Court  of  Appeal  for  Ontario,  and  of  Sir 
Thomas  Gait  C.J.  The  question  for  decision  is  whether  a 
section  of  a  by-law  was  competently  and  validly  made  by  the 
corporation  of  the  city  of  Toronto. 

The  section  in  question  is  designated  as  sub-s.  2a  of  s.  12  of 
by-law  2934,  in  amendment  of  s.  12  of  by-law  2453.  The 
last-mentioned  section  as  amended  requires  a  licence  to  be 
taken  out  by — 

All  hawkers,  petty  chapmen,  or  other  persons  carrying  on 
petty  trades,  or  who  go  from  place  to  place,  or  to  other  men's 
houses,  on  foot  or  with  any  animal  bearing  or  drawing  any 
goods,  wares,  or  merchandise  for  sale,  or  in  or  with  any  boat, 
vessel  or  other  craft,  or  otherwise  carry  goods,  wares,  or  mer- 
chandise for  sale  ;  except  that  no  such  licence  shall  be  required 
for  hawking,  peddling  or  selling  from  any  vehicle  or  othef  con- 
veyance, goods,  wares  or  merchandise  to  any  retail  dealer,  or 
for  hawking  or  peddling  goods,  wares  or  merchandise  the 
growth,  produce  or  manufacture  of  this  province,  not  being 
liquors  within  the  meaning  of  the  law  relating  to  taverns  or 
tavern  licences,  if  the  same  are  being  hawked  or  peddled  by  the 

(1)  [1894]  2  Q.  B.  524.  (4)  8  U.  C.  (CP.)  238. 

(2)  10  Q.  B.  D.  387.  (5)  12  U.  C.  (Q.B.)  86. 

(3)  14  M.  &  W.  76.  (6)  38  U.  C.  (Q.B.)  551. 

(7)  38  U.  C.  (Q.B.)  580. 
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manufacturer  or  producer  of  such  goods,  wares  or  merchandise,      J.  C. 
or  by  his  bona  fide  servants  or  employees,  having  written  1895 
authority  in  that  behalf,  and  such  servant  or  employee  shall  Municipal 
produce  and  exhibit  his  written  authority  when  required  so  to  ^of  City^oT 
do  by  any  municipal  or  peace  officer :  nor  from  any  pedlar  of  Toronto 
fish,  farm  and  garden  produce,  fruit  and  coal  oil,  or  other  small  Vieqo. 
articles  that  can  be  carried  in  the  hand  or  in  a  small  basket, 
nor  from  any  tinker,  cooper,  glazier,  harness-mender,  or  any 
person  usually  trading  or  mending  kettles,  tubs,  household 
goods  or  umbrellas,  or  going  about  and  carrying  with  him 
proper  materials  for  such  mending." 

Sub-s.      is  the  only  part  of  the  by-law  now  complained  of. 
It  IS  in  the  following  words  : — 

"  No  person  named  and  specified  in  sub-s.  2  of  this  section 
(whether  a  licensee  or  not)  shall,  after  the  first  day  of  July, 
1892,  prosecute  his  calling  or  trade  in  any  of  the  following 
streets  and  portions  of  streets  in  the  city  of  Toronto.'* 

Then  follows  an  enumeration  of  eight  streets  in  the  city  of 
Toronto.  It  is  stated  in  the  evidence  that  these  streets  com- 
prise the  busiest  and  most  important  thoroughfares  of  the  city. 

The  statutory  power  under  which  the  corporation  claim  to 
make  this  by-law  is  contained  in  the  Municipal  Act  of  Ontario 
(c.  184  of  the  Kevised  Statutes  of  Ontario  of  1887),  s.  495, 
which  so  far  as  is  material  is  in  the  following  words  : — 

"  The  council  of  any  county,  city  and  town  separated  from 
the  county  for  municipal  purposes,  may  pass  by-laws  for  the 
following  purposes.  .  .  . 

"  '  For  licensing,  regulating  and  governing  hawkers  or  petty 
chapmen,  and  other  persons  carrying  on  petty  trades,  or  who  go 
from  place  to  place  or  to  other  men's  houses,  on  foot  or  with 
any  animal,  bearing  or  drawing  any  goods,  wares,  or  merchan- 
dise for  sale,  or  in  or  with  any  boat,  vessel,  or  other  craft,  or 
otherwise  carrying  goods,  wares,  or  merchandise  for  sale,  and 
for  fixing  the  sum  to  be  paid  for  a  licence  for  exercising  such 
caUing  within  the  county,  city  or  town,  and  the  time  the  licence 
shall  be  in  force  : 

*  In  case  of  counties  for  providing  at  the  discretion  of  the 
council,  either  the  treasurer  or  clerk  of  the  county,  or  the  clerk 
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J.  C.  of  any  municipality  within  the  county  with  licences,  in  this  and 
1895       the  previous  sub-section  mentioned,  for  sale  to  parties  applying 

Municipal  ^^r  the  same  under  such  regulations  as  may  be  prescribed  in 
CoEPOEATioN  g^^jj^  by-laws : 

OF  City  of 

ToEONTo  "  '  Provided  always  that  no  such  licence  shall  be  required  for 
ViEGo.  hawking,  peddling,  or  selling  from  any  vehicle  or  other  convey- 
ance  any  goods,  wares  or  merchandise,  to  any  retail  dealer,  or 
for  hawking  or  peddling  any  goods,  wares  or  merchandise,  the 
growth,  produce  or  manufacture  of  this  province,  not  being 
liquors  within  the  meaning  of  the  law  relating  to  taverns  or 
tavern  licences,  if  the  same  are  being  hawked  or  peddled  by  the 
manufacturer  or  producer  of  such  goods,  wares  or  merchandise, 
or  by  his  bona  fide  servants  or  employees  having  written  autho- 
rity in  that  behalf ;  and  such  servant  or  employee  shall  produce 
and  exhibit  his  written  authority  when  required  so  to  do  by  any 
municipal  or  peace  officer.  .  .  , 

"  (a)  The  word  '  hawkers  '  in  this  sub-section  shall  include 
all  persons  who,  being  agents  for  persons  not  resident  within 
the  county,  sell  or  offer  for  sale  tea,  dry  goods  or  jewellery,  or 
carry  and  expose  samples  or  patterns  of  any  of  such  goods  to  be 
afterwards  delivered  within  the  county  to  any  person  not  being 
a  wholesale  or  retail  dealer  in  such  goods,  wares  or  merchan- 
dise." 

Eeference  was  also  made  to  s.  503  of  the  same  Act,  which 
occurs  under  the  rubric  "Markets."  This  section  empowers 
the  council  of  every  city,  town  and  incorporated  village  subject 
to  the  restrictions  and  exceptions  contained  in  the  last  preceding 
six  sections  to  pass  by-laws  for :  1.  Establishing  markets. 
2.  Regulating  markets.  3.  "  Preventing  or  regulating  the  sale 
by  retail  in  the  public  streets,  or  vacant  lots  adjacent  thereto, 
of  any  meat,  vegetables,  grain,  hay,  fruit,  beverages,  small- 
ware,  and  other  articles  offered  for  sale." 

Their  Lordships  are  not  required  to  construe  this  section,  or 
to  say  whether  the  words  "  adjacent  thereto  "  do  not  refer  to 
both  public  streets  and  vacant  lots,  and  mean  adjacent  to  a 
market.  Having  regard  to  the  previous  sections  under  the 
same  rubric  they  think  the  clause  is  one  for  the  protection  of 
the  market  only,  and  of  limited  application. 
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In  the  opinion  of  their  Lordships  it  cannot  be  relied  on  in  J.  C. 
justification  of  the  section  now  in  question,  and  indeed  the  1895 
point  was  not  pressed  by  the  learned  counsel  for  the  appellants,  municipal 

It  appears  to  their  Lordships  that  the  real  question  is  whether  ^oT^^ty^qf^ 
under  a  power  to  pass  by-laws  "  for  regulating  and  governing  "  Toronto 
hawkers,  &c.,  the  council  may  prohibit  hawkers  from  plying  Vikgo. 
their  trade  at  all  in  a  substantial  and  important  portion 
of  the  city  no  question  of  any  apprehended  nuisance  being 
raised.    It  was  contended  that  the  by-law  was  ultra  vires,  and 
also  in  restraint  of  trade  and  unreasonable.    The  two  questions 
run  very  much  into  each  other,  and  in  the  view  which  their 
Lordships  take  it  is  not  necessary  to  consider  the  second 
question  separately. 

No  doubt  the  regulation  and  governance  of  a  trade  may 
involve  the  imposition  of  restrictions  on  its  exercise  both  as  to 
time  and  to  a  certain  extent  as  to  place  where  such  restrictions 
are  in  the  opinion  of  the  public  authority  necessary  to  prevent 
a  nuisance  or  for  the  maintenance  of  order.  But  their  Lord- 
ships think  there  is  marked  distinction  to  be  drawn  between 
the  prohibition  or  prevention  of  a  trade  and  the  regulation  or 
governance  of  it,  and  indeed  a  power  to  regulate  and  govern 
seems  to  imply  the  continued  existence  of  that  which  is  to  be 
regulated  or  governed.  An  examination  of  other  sections  of 
the  Act  confirms  their  Lordships'  view,  for  it  shews  that  when 
the  Legislature  intended  to  give  power  to  prevent  or  prohibit  it 
did  so  by  express  words. 

Their  Lordships  refer  (amongst  others)  to  s.  489,  sub-ss.  25, 
26,  28,  29,  44,  46,  51,  and  s.  496,  sub-ss.  3,  13,  14,  and  15.  The 
language  of  these  sub-sections — preventing  or  regulating  "  ; 

preventing  or  regulating  and  hcensing  " — tends  to  shew  that 
the  framers  of  the  Act  did  not  intend  to  include  a  power  to 
prevent  or  prohibit  in  a  power  to  regulate  or  govern.  Several 
cases  in  the  English  and  Canadian  reports  were  referred  to  in 
illustration  of  the  respondent's  argument.  None  of  these  cases 
are  direct  authorities,  because  the  statutes  from  which  authority 
was  derived  to  make  the  by-laws  there  in  question  were  framed 
in  terms  different  from  the  statute  now  under  consideration. 
But  through  all  these  cases  the  general  principle  may  be  traced, 

A.  C.  1896.  3  I 
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J.  C.      that  a  municipal  power  of  regulation  or  of  making  by-laws  for 
1895      good  government,  without  express  words  of  prohibition,  does 
Municipal  iiot  authorize  the  making  it  unlawful  to  carry  on  a  lawful  trade 

Corporation      ^  lQ,^}vM  manner. 
OF  City  of 

Toronto  It  is  argued  that  the  by-law  impugned  does  not  amount  to 
Virgo.  prohibition,  because  hawkers  and  chapmen  may  still  carry  on 
their  business  in  certain  streets  of  the  city.  Their  Lordships 
cannot  accede  to  this  argument.  The  question  is  one  of  sub- 
stance and  should  be  regarded  from  the  point  of  view  as  well 
of  the  public  as  of  the  hawkers.  The  effect  of  the  by-law  is 
practically  to  deprive  the  residents  of  what  is  admittedly  the 
most  important  part  of  the  city  of  buying  their  goods  of  or  of 
trading  with  the  class  of  traders  in  question.  And  this  obser- 
vation receives  additional  force  from  the  very  wide  definition 
given  to  "hawkers"  in  the  Act.  At  the  same  time  the 
"hawkers,"  &c.,  are  excluded  from  exercising  their  trade  in 
that  part  of  the  city.  There  was  no  evidence,  and  it  is  scarcely 
conceivable  that  the  trade  cannot  be  carried  on  without  occa- 
sioning a  nuisance.  The  appellants  in  their  printed  case  wisely 
disclaim  any  intention  on  the  part  of  the  council  to  discriminate 
against  hawkers  and  pedlars  in  favour  of  permanent  shopkeepers. 
!CTo  other  explanation  of  the  object  of  the  by-laws  is  offered. 
The  question,  therefore,  is  reduced  to  a  bare  question  of  power. 

Their  Lordships  on  the  whole  have  come  to  the  conclusion 
that  it  was  not  the  intention  of  the  Act  to  give  this  power  to 
the  corporation.  They  therefore  agree  with  the  majority  of 
the  judges  of  the  Supreme  Court,  and  will  humbly  advise  Her 
Majesty  that  this  appeal  be  dismissed  with  costs. 


Solicitors  for  appellants  :  Freshfields  dc  Williams. 
Solicitors  for  respondent :  Poole  d- Bohinson. 
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JOHNSTONE  AND  Othees 


AND 


Appellants  ;    h.  l.  (Sc.) 

1896 


HAVILAND  AND  Othees 


Eespondents. 


FeK  17. 


Scottish  Law — Satisfaction — Covenant  to  Pay  Sum  of  Money — Legacy  of  same 
Amount — Portions  to  Children — Maxim,  "Behitor  non  prsesumitur  donare." 

The  Englisli  rule  against  double  portions  to  children  does  not  obtain  in 


In  an  ante-nuptial  marriage  settlement  made  on  the  marriage  of  his 
adopted  daughter  the  testator  covenanted  that  his  executors  should  within 
six  months  after  his  death  pay  the  marriage  contract  trustees  4000L  with 
interest  at  the  rate  of  4  per  cent,  from  his  death,  to  be  held  on  trusts  declared 
by  reference  to  the  trusts  of  the  adopted  daughter's  property ;  with  the 
exception  that  on  the  failure  of  children  of  the  marriage,  before  the  period 
of  vesting,  the  4000Z.  should  be  held  on  trust  for  the  testator  absolutely. 
By  the  marriage  contract  the  adopted  daughter  assigned  to  her  trustees 
all  after-acquired  property.  Subsequently  the  testator,  by  his  trust  disposi- 
tion and  settlement,  among  other  "  legacies  and  annuities "  directed  his 
trustees  to  pay  "  a  legacy  of  4000Z."  to  his  said  adopted  daughter,  "  who 
shall  be  allowed  interest  at  5  per  cent,  on  that  sum  so  long  as  she  shall 
prefer  to  allow  it  to  remain  as  part  of  the  share  in  the  indigo  concern  "  : — 

Held,  affirming  the  judgment  of  the  Second  Division  of  the  Court  of 
Session,  that  by  Scottish  law  there  was  no  presumption  that  the  40007. 
given  by  the  will  was  intended  by  the  testator  to  be  in  satisfaction  of  the 
40007.  covenanted  to  be  paid  by  the  marriage  settlement,  and  that  the 
proper  inference  was  that  the  legacy  was  given  by  him  as  an  additional 
benefit. 


Appeal  from  an  interlocutor  of  the  Second  Division  of  the 
Court  of  Session,  Scotland.  (1) 

This  was  an  action  raised  by  Haviland  and  others,  the  re- 
spondents, as  trustees  of  Mr.  and  Mrs.  Strachey's  ante-nuptial 
marriage  contract,  against  the  appellants,  Johnstone  and  others, 
trustees  of  Mr.  John  Johnstone's  trust  disposition  and  settle- 
ment or  will,  claiming  payment  of  a  legacy  of  4000/.  and  interest 
from  December  20,  1884.  The  appellants  contended  that  the 
legacy  was  not  payable  on  the  ground  that  it  was  in  satisfaction 
of  a  sum  of  4000Z.  settled  by  the  testator  on  Mrs.  Strachey  in 


Scotland. 


(1)  22  Court  Scss.  Cas.  4th  Scries  (Keltic),  'VM\. 
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H.  L.  (Sc.)  her  marriage  contract  of  January  20,  1874,  which  4000Z.  was 

1896      paid  on  June  20,  1885. 

Johnstone      Mrs.  Strachey,  whose  maiden  name  was  Jane  Ellen  Cooper, 

„  and  who  had  lived  with  Mr.  and  Mrs.  Johnstone  since  she  was 

Haviland. 

— -      three  years  old,  married  J.  W.  Strachey  in  1874. 

The  parties  to  Mrs.  Strachey's  ante-nuptial  marriage  contract, 
which  was  in  the  English  form,  were — (1.)  Mr.  Strachey ;  (2.) 
Mrs.  Strachey ;  (3.)  John  Johnstone,  the  testator ;  (4.)  Henriette 
M.  Johnstone,  the  wife  of  the  testator  ;  (5.)  the  marriage  contract 
trustees,  the  respondents.  Mr.  Strachey  contributed  to  the  fund 
5000Z. ;  Mrs.  Strachey  settled  a  sum  called  the  "  Jane  Ellen 
Cooper  "  trust  fund.  This  consisted  of  a  sum  of  2300Z.  provided 
under  a  power  of  appointment  by  Henriette  M.  Johnstone,  pay- 
able at  her  death.  The  trustees  were  to  hold  this  2300Z.  along  with 
Mr.  Strachey's  5000Z.,  the  income  of  the  said  sum  of  2300?.  to 
be  paid  to  Mrs.  Strachey  during  her  life  independent  of  her 
husband.  After  her  death,  if  Mr.  Strachey  survived  [which 
happened]  the  interest  was  to  be  paid  to  Mr.  Strachey,  and, 
after  his  death,  the  trustees  were  to  hold  the  fund  for  the 
children  of  the  marriage  ;  and  in  the  event  of  the  failure  of 
children  before  they  obtained  an  absolutely  vested  interest, 
for  Mrs.  Henriette  M.  Johnstone  herself.  Mrs.  Strachey  under- 
took to  settle  all  after-acquired  property  exceeding  2,001.  upon 
the  trust  declared  as  to  the  Jane  Ellen  Cooper"  trust  pro- 
perty, with  the  exception  that,  failing  children,  the  trustees 
were  to  hold  the  same  in  trust  for  such  person  or  persons  and 
for  such  purposes  as  Mrs.  Strachey  should  by  deed  or  will 
appoint ;  and,  in  default  of  such  appointment,  in  trust  for  Mrs. 
Strachey  if  she  should  survive  her  husband ;  but  if  Mr.  Strachey 
should  survive  her,  then  for  the  persons  who  would  have  been 
entitled  under  the  statute  of  distribution. 

In  the  same  deed  John  Johnstone,  the  testator,  covenanted 
that  his  executors,  &c.,  should  within  six  months  after  his  death 
pay  to  the  marriage  contract  trustees  the  sum  of  4000Z.  with 
interest  for  the  same  at  the  rate  of  4  per  cent,  from  the  death 
of  the  testator,  with  a  declaration  that  the  trustees  should  hold 
the  same  upon  the  trusts  declared  concerning  the  "  Jane  Ellen 
Cooper"  trust  property;  except  that  if  there  should  be  no 
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child  of  the  marriage  who  being  a  son  should  attain  the  age  of  H.  L.  (Sc.) 
twenty-one,  or  being  a  daughter  should  attain  that  age  or  1896 
marry  ;  and  after  the  death  of  Mrs.  Strachey  and  the  determi-  Johnstone 
nation  of  the  trust  declared  in  favour  of  Mr.  Strachey  after  the  haviland 

death  of  his  wife  the  trustees  were  to  hold  the  fund,  or  so  much   

as  had  not  vested,  in  trust  for  the  testator,  his  executors, 
administrators,  and  assigns.  The  testator  also  undertook  during 
his  life  to  pay  to  the  marriage  contract  trustees  170Z.,  to  be 
applied  in  the  same  manner  as  the  income  of  the  4000Z.  would 
have  been  applicable  if  it  had  then  become  payable. 

By  his  trust  disposition  and  settlement  dated  February  27, 
1877,  the  testator,  John  Johnstone,  directed  his  trustees — first, 
to  pay  his  debts,  &c. ;  thirdly,  to  convey  his  lands  of  Halleaths 
to  his  eldest  son  and  his  heirs,  &c.,  but  subject  always  to  the 
burden  of  the  legacies  and  annuities  mentioned  in  the  fifth 
purpose.  Then  the  fifth  purpose  on  which  the  question  arose 
was :  "  Fifth,  I  direct  that  my  shares  and  interest  in  the  East 
India  indigo  concerns,  presently  carried  on  under  the  name  of 
....  shall  be  held  and  applied  as  follows,  it  being  my  wish 
that  the  same  shall  be  allowed  to  stand  in  the  name  of  my  son 
Andrew  John  Scott  Johnstone,  with  power  of  sale  and  in  trust 
for  "  the  purposes  mentioned.  After  providing  one-fourth  share 
to  his  son  Charles,  and  one-fourth  for  three  of  his  daughters, 
the  testator  directed  that  "  the  remaining  two-fourth  shares  and 
income  thereof  shall  be  sold,  if  necessary,  and  the  proceeds  ap- 
plied in  paying  the  following  legacies  and  annuities,  videlicet : — 
500Z.  to  my  said  wife  at  the  time  of  my  death  ;  an  annuity  of 
400Z.  to  her  during  her  fife  ;  an  annuity  of  3001.  to  Mrs.  Louisa 
Popham,  residing  in  London  .  .  .  .  ;  and  a  legacy  of  4000/.  to 
Jane  Ellen  Strachey,  residing  at  Bognor,  who  shall  be  allowed 
interest  at  5  per  cent,  on  that  sum  so  long  as  she  shall  prefer  to 
allow  it  to  remain  as  part  of  the  share  in  the  indigo  concern." 
As  to  the  above  annuity  to  Mrs.  Popham,  there  was  a  previous 
bond  for  3001.  dated  June  13,  1871,  by  which  the  testator 
became  bound  to  pay  an  annuity  after  his  death  during  the  life 
of  Mrs.  Popham. 

The  testator  died  on  December  20,  1884.  Mrs.  Strachey 
died  on  December  28, 1889,  leaving  her  husband  and  two  children 
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H.  L.  (Sc.)  surviving.    Mrs.  Henriette  M.  Johnstone  was  alive  at  the  date 
1896       of  the  action.    On  June  20,  1885,  the  appellants  paid  the 
Johnstone  respondents  4000?.  v^ith  interest  at  4  per  cent,  from  the  testator's 
HavSand  The  respondents  maintained  that  the  legacy  v^ith  5  per 

  cent,  v^as  still  due. 

In  1886  an  application  was  made  by  originating  summons  in 
the  Chancery  Division,  England,  in  the  matter  of  Mr.  and  Mrs. 
Strachey's  marriage  settlement,  the  result  of  which  was  a  de- 
claration that  the  trustees  of  the  settlement  were  not  bound  to 
take  any  proceedings  in  respect  of  the  4000Z.  legacy  unless  when 
specially  required  by  some  person  for  the  time  being  interested. 
The  costs  of  the  plaintiffs  and  defendants  were  ordered  to  be 
paid  out  of  the  marriage  settlement  funds.  Thereafter,  on 
September  6,  1887,  the  testator's  trustees  agreed  with  Mr.  and 
Mrs.  Strachey  to  pay  the  costs,  154?.  4s.  5d.,  out  of  the  funds 
held  by  them  as  testamentary  trustees.  There  was  a  stipulation 
that  the  sum  should  be  repaid  if  any  action  was  taken  for 
payment  of  the  legacy  of  4000Z.  It  appeared  Mr.  and  Mrs. 
Strachey  were  not  parties  to  the  proceeding  in  the  Court  of 
Chancery. 

The  Lord  Ordinary  (Kyllachy)  on  December  22,  1894,  held 
that  the  legacy  was  in  satisfaction  of  the  obligation  in  the 
marriage  contract,  and  that  a  second  4000?.  was  not  due  to  the 
respondents. 

On  February  22,  1895,  the  Second  Division  of  the  Court  of 
Session  (Lord  Young  delivering  the  opinion  of  the  Court) 
recalled  the  Lord  Ordinary's  interlocutor,  and  ordered  the 
appellants  to  pay  the  legacy  of  4000?.  with  interest  at  4  per  cent, 
from  December  20,  1884. 

Feb.  14,  17.  Henry  Johnston  and  C.  K.  Mackenzie  (both 
of  the  Scottish  Bar),  for  the  appellants.  The  true  effect  and 
intention  of  the  testator's  bequest  or  legacy  were  to  satisfy  his 
obligation  under  his  covenant  in  the  marriage  contract.  Both 
s^ms  were  the  same  in  amount.  The  will  was  dealing  with 
the  whole  estate,  and  its  scheme  was  to  resume  the  whole 
obligations  of  the  testator,  as  in  the  case  of  sundry  of  his 
marriage  contract  obligations,  Mrs.  Popham's  annuity,  and  th^ 
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present  provision  for  Mrs.  Strachey.    According  to  the  law  of  H.  L.  (Sc.). 
Scotland,  when  a  provision  by  one  in  the  character  of  parent  1896 
rests  in  obligation  the  presumption  is  that  a  subsequent  gift  Johnstone 
equal  in  amount  and  the  same  in  character  is  a  satisfaction  of  jjaviland 

the  existing  obligation  and  not  in  addition  to  it.    In  such  a   

case  the  maxim  "  Debitor  non  prsesumitur  donare  "  applies,  and 
will  receive  effect  unless  there  is  found  in  the  later  deed  other 
words  shewing  that  the  testator  intended  the  second  sum  to 
be  in  addition  to  the  first  provision  :  Kippen  v.  Darley,  (1)  See 
Lord  Chelmsford  L.C.  (2)  and  also  Lord  Cranworth,  who  said, 
alluding  to  the  presumption  against  double  portions,  "  There 
is  such  a  presumption  in  the  law  of  Scotland  as  exists  in 
England."  (3)  In  Nimmo's  Case  (4)  a  daughter  had  been  pro- 
vided by  her  father  in  a  certain  sum  in  her  marriage  contract 
payable  at  his  death,  and  a  sum  of  a  similar  amount  waS  after- 
wards provided  by  the  father's  trust  disposition.  It  was  held 
that  there  was  nothing  to  disturb  the  maxim,  and. that  she  was 
not  entitled  to  both  provisions.  The  English  cases  are  exactly 
on  the  same  lines  as  the  Scottish.  The  presumption  in  England 
against  double  portions  is  that  the  obligant  is  doing  no  more 
than  fulfilling  the  obligation :  Weall  v.  Bice  (5) ;  Tliynne  v. 
Glengall  (6)  ;  Chichester  v.  Coventry.  (7) 

[LoED  Watson  referred  to  Lord  Deas  in  Kippen  v.  Darley.  (8)] 
The  testator  had  an  idea  that  by  leaving  this  bequest  he  was 
fulfilling  what  was  incumbent  upon  him.  He  believed  that  he 
had  come  under  obligation  to  provide  Mrs.  Strachey  by  his  will 
with  4000Z.,  and  the  appellants  ask  now  for  a  remit  that  evidence 
may  be  gone  into  as  to  whether  the  testator  was  under  this 
belief:  Ex  parte  Pye  (9),  and  Booker  v.  Allen  (10)  there  cited. 
Those  cases  also  shew  that  a  slight  alteration  in  the  words 
of  the  second  bequest  makes  no  difference. 

[LoED  Halsbuey  L.C.  mentioned  Hall  v.  Hill.  (11)] 

(1)  3  Macq.  203.  (7)  L.  11.  2  H.  L.  71. 

(2)  3  Macq.  p.  232.  (8)  18  Court  Sess.  Cas.  2ud  Series 

(3)  3  Macq.  p.  242.  (Dunlop),  p.  1186. 

(4)  3  Court  Sess.  Cas.  2nd  Series        (9)  2  W.  &  T.  5th  ed.  377 ;  Gth  cd. 
(Dunlop),  1109.  401-2. 

(5)  2  lluss.  &  My.  251,  268.  (10)  2  lUiss.     My.  270. 

(6)  2  H.  L.  C.  131.  (11)  1  Dr.  &  War.  94. 
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As  to  interest,  Mrs.  Strachey  died  in  1889,  and  her  represen- 
tatives are  not  here.  There  is  therefore  no  one  in  titulo  to  sue 
for  it. 

[LoED  Watson.    There  is  no  plea  as  to  that.] 
There  is,  at  all  events,  a  plea  as  to  the  rate  of  interest.  The 
estate  has  not  earned  4  per  cent. ;  and,  as  the  respondents  did 
not  claim  the  legacy  before,  they  ought  not  to  get  so  much  as 
4  per  cent. 

[They  also  cited  Balfour  v.  Balfour's  Trustees  (1),  Inglis. 
Trustees  v.  Breen  (2),  and  the  case  of  Baird's  Trustees.  (3)] 

The  Solicitor-Gejieralfor  Scotland  {A.  Graham  Murray,  Q.C.), 
Dickinson,  and  D.  Sym  (the  former  and  latter  of  the  Scottish 
Bar),  for  the  respondents,  were  not  called  upon. 

LoED  Halsbury  L.C.  In  this  case  the  question  is  sus- 
ceptible of  a  very  short  solution.  Had  the  English  rule  of  law 
prevailed,  I  am  not  quite  certain  that  we  should  not  have  been 
involved  in  this  case  in  a  good  many  difficulties ;  what  the 
ultimate  decision  might  have  been  it  is  immaterial  to  inquire. 
The  English  law,  of  course,  is  now  established,  as  Lord  Wens- 
leydale  said  in  Kippen  v.  Barley  (4)  :  The  rule  is  now  by  a 
long  course  of  decisions  firmly  and  fully  established  and  cannot 
be  disputed."  He  adds,  what  I  entirely  concur  with,  "  and  any 
comment  upon  it  would  now  be  worse  than  useless."  But  after 
the  decision  of  Kippen  v.  Barley  it  is  no  longer  competent 
to  your  Lordships  to  assume  that  the  rule  of  law — the  pre- 
sumption arising  from  what  are  called  double  portions — is 
applicable  to  the  law  of  Scotland.  That  was  a  decision  upon 
that  very  question  in  this  House,  and  we  are,  therefore,  remitted 
to  the  simple  question  as  it  arises  under  Scottish  jurisprudence. 

Now,  although  the  two  sets  of  provisions  are  very  different, 
both  in  their  application  and  in  the  decisions  upon  them,  there 
is  one  observation  v/hich  was  made  by  Sir  John  Leach  with 
reference  to  the  English  rule  which  is,  to  my  mind,  applicable 
to  the  Scottish  rule.    Sir  John  Leach  said  in  Weall  v.  Bice  (5) : 

(1)  4  Court  Sess.  Cas.  2nd  Series  (3)  19  Court  Sess.  Cas.  4tli  Series. 
(Dunlop),  1044.  (Eettie),  1045. 

(2)  18  Court  Sess.  Cas.  4th  Series        (4)  3  Macq.  258. 
(Eettie),  487.  (5)  2  Euss.  &  My.  at  p.  268. 
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V. 

Haviland. 
Lord  Halfibury 


"  It  is  not  possible  to  define  wtiat  are  to  be  considered  as  slight  H.  L.  (Sc.) 
differences  between  two  provisions."  "  Slight  differences,"  he  i896 
adds — and  one  cannot  help  observing  that  after  the  learned  judge  johnstonb 
had  said  it  is  not  possible  to  define,  he  begins  with  something 
like  a  definition — "  are  such  as,  in  the  opinion  of  the  judge, 
leave  the  two  provisions  substantially  of  the  same  nature ;  and  ^-^ 
every  judge  must  decide  that  question ' ' — of  what  are  slight 
differences — for  himself."  My  Lords,  I  beheve  that  to  be 
perfectly  true  as  applicable  to  the  construction  of  the  instrument 
now  under  your  Lordships'  consideration,  and  although  I 
propose  to  mention  one  or  two  differences  between  the  two 
provisions,  I  protest  against  anybody  hereafter  arguing  from 
the  particular  provisions  to  which  I  refer  that  I  am  lajdng 
down,  or  affecting  to  lay  down,  any  general  proposition  which 
governs  other  instruments.  I  am  speaking  of  this  instrument 
with  all  its  circumstances,  with  all  its  conditions,  and  the 
language  which  I  find  therein.  There  is  no  greater  source  of 
error  than,  where  you  have  been  dealing  with  one  instrument, 
and  dealing  with  it  upon  what  are  general  principles  of  con- 
struction, and  pointing  to  the  particular  provisions  of  it  as 
exhibiting  the  necessity  of  applying  those  general  principles  of 
construction,  to  apply  any  observations  made  with  regard  to 
the  particular  language  used  or  the  particular  circumstances  in 
which  the  language  is  used  as  amounting  to  a  general  canon  of 
construction  which  is  applicable  to  all  other  instruments  what- 
soever, though  the  language  may  be  different,  though  the  collo- 
cation may  be  different,  and  though  the  circumstances  with 
which  the  instrument  is  dealing  may  be  entirely  different.  I 
am,  therefore,  only  endeavouring  to  construe  this  particular 
instrument;  and  when  I  look  at  the  two  instruments  in  this 
case,  it  appears  to  me  that  they  differ  in  very  material  particu- 
lars. There  is  in  the  one  instrument  the  language  of  gift. 
There  is  in  the  other  instrument  the  language  of  obligation. 
And  I  find  that  where  the  two  things  are  dealt  with  they  are 
dealt  with  differently.  In  the  first  deed  the  obligation  is  an 
obligation  to  the  trustees  ;  whereas  in  the  second  deed  the  gift 
is  a  gift  to  the  lady  herself.  And  although  it  may  be  perfectly 
true  that  the  gift  to  the  trustees  was  for  the  benefit  of  the  lady 
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H.  L.  (Sc.)  herself,  I  am  endeavouring  to  find  out  from  the  language  of 
1896  the  instrument  itself  what  was  in  the  mind  of  the  testator  at  the 
Johnstone  when  he  wrote  those  words  ;  and  I  cannot  doubt  that  the 
Haviland  P^^^*^^         writes  these  words  has  in  his  mind  the  fact  that 
  the  provision  he  has  already  made  for  the  trustees  is  a  different 

Lord  Halsbmy  *^ 

^       thing  from  giving  to  the  lady  herself.    And  although  it  will, 
indeed,  by  a  circuitous  process,  perhaps,  come  round  to  the 
trustees,  yet  it  is  not  the  same  thing.    Therefore,  when  I  am 
asked  to  say  whether  these  two  are  to  be  read  as  one,  and  the 
C  one  is  to  be  in  substitution  for  the  other,  I  cannot  entertain  the 

smallest  doubt  that  the  person  who  wrote  these  words  was 
under  the  impression  that  he  was  doing  what  he  said  he  was 
doing — making  a  gift,  and  not  implementing  the  obligation  into 
which  he  had  already  entered. 

For  these  reasons — and  they  are  very  short  and  simple  ones- 
it  appears  to  me  that  we  must  af&rm  the  judgment  of  the  Court 
below ;  and  I  confess  it  seems  to  me  that  it  would  be  very 
difficult,  getting  rid  as  I  say  of  the  confusion  that  has  arisen 
in  some  of  the  English  cases  from  a  different  rule  of  law, 
to  suggest  that  anybody  can  read  these  two  documents  and 
suppose  that  the  one  was  intended  to  be  in  substitution  for 
the  other.  That  seems  to  me  to  be  enough  to  say  on  the 
principal  argument  addressed  to  us,  long  as  that  argument 
lasted. 

With  regard  to  the  question  of  interest,  I  entirely  decline  to 
deal  with  that.  I  neither  understand  that  any  such  question 
was  properly  raised  in  the  Court  below,  nor  that  there  are  any 
materials  upon  which  your  Lordships  could  properly  entertain 
the  question  again.  The  fact  that  interest  of  some  sort  or 
other  was  admitted  to  be  due,  or  was  not  contested  to  be  due, 
is  conclusive  against  the  point  as  to  there  being  any  right  to 
recover  it ;  and  if  it  comes  to  be  a  mere  question  of  the  amount 
of  interest  which  ought  to  be  allowed,  I  have  neither  the 
materials  nor  does  there  appear  to  be  any  ground  for  altering 
what  the  Court  has  already  done. 

For  these  reasons  I  submit  to  your  Lordships  that  the  proper 
judgment  is,  that  the  interlocutor  should  be  affirmed,  and  the 
appeal  ^dismissed  with- costs. 
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LoED  Watson.  I  agree  with  the  Lord  Chancellor  in  think-  H.  L.  (Sc.) 
ing  that  there  is  according  to  the  law  of  Scotland  no  pre-  1896 
sumption  which  necessarily  governs  the  decision  of  the  present  johnstone 
case.  The  Court  have  to  consider  together  the  obligatory 
provision  made  in  favour  of  Mrs.  Strachey  by  her  marriage 
contract,  and  the  voluntary  provision  which  is  made  in  her 
favour  by  the  will  of  the  late  Mr.  Johnstone ;  and  to  determine 
whether  the  testator  meant  to  substitute  the  second  of  these 
provisions  for  the  first  of  them.  I  think  the  only  materials  to 
which  we  can  legitimately  refer  in  deciding  that  question  are, 
first,  the  terms  of  the  marriage  contract,  and,  in  the  second 
place,  the  terms  of  the  settlement,  which  must  be  read  in  the 
light  of  a  known  maxim  of  Scottish  law,  "  Debitor  non  pre- 
sumitur  donare."  But  that  maxim  will  only  prevail  in  cases 
where,  according  to  the  opinion  of  the  Court  upon  the  terms  of 
the  documents,  the  construction  of  the  will  favours  the  substi- 
tution of  a  new  and  substantially  similar  provision  for  the 
onerous  provision  which  had  been  previously  made  in  the 
marriage  contract. 

My  Lords,  with  regard  to  this  case,  having  indicated  the  view 
which  ought  to  be  taken  in  considering  it,  I  have  only  to  add 
that  I  agree  in  the  conclusion  which  has  been  expressed  by  the 
Lord  Chancellor.  Prima  facie,  there  is  the  gift  as  a  legacy.  I 
do  not  say  that  is  sufficient  by  itself,  but  in  this  case  it  is 
coupled  with  such  differences  in  the  character  of  the  two 
provisions  that  the  one  cannot  in  my  estimation  be  held  to  be 
in  substitution  for  the  other. 

"With  regard  to  the  tender  of  evidence  made  by  the  pursuer 
at  the  Bar,  whatever  authority  there  may  be  for  the  admission 
of  such  evidence  in  the  law  of  England,  it  is  contrary  to  the 
rules  of  the  law  of  Scotland.  The  other  points  pleaded  by  the 
learned  counsel  were  very  technical,  and  are  open  to  this 
objection,  that  they  are  not  pleaded  on  the  record,  and  were  not 
considered  by  the  Court  below. 


Lord  Herschell.  I  am  of  the  same  opinion.  I  think  the 
maxim  which  has  been  so  often  referred  to  is  a  maxim  which 
embodies  common  sense ;  it  is  only  this  :  that  a  debtor  is  not 
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H.  L.  (Sc.)  presumed  to  make  a  gift.    That  is,  of  course,  very  far  from 
1896  implying  that  he  may  not  perfectly  well  make  a  gift.    I  take  it 
Johnstone  mean  this  and  this  only  :  that  where  a  debtor  makes  a  dis- 
Haviland  Posi^io^           property  in  favour  of  his  creditor  under  circum- 
  stances  such  that  a  gift  would  be  presumed  in  the  case  of  a 

Lord  HerBcbell.  ^  . 

— -  person  who  was  not  his  creditor,  it  will  not  be  presumed  in  the 
case  of  a  person  who  is  ;  it  will  then  be  regarded  as  a  discharge 
of  his  obligation.  But  if  there  are  circumstances  which  indicate 
that  he  did  not  intend  it  to  be  a  mere  discharge  of  his  obligation, 
but  intended  to  benefit  the  creditor  and  so  make  that  person  an 
object  of  his  bounty,  then  it  is  just  as  effectual  as  though  no 
such  relationship  existed  between  them.  It  comes  then  to  be  a 
question  of  fact  to  be  determined  in  each  case,  whether  there  is 
enough  to  shew  that  he  did  not  intend  the  disposition  to  be  in 
satisfaction  of  his  obligation,  but  did  intend  it  to  be  a  gift. 

I  agree  with  my  noble  and  learned  friends  who  have  preceded 
me  that  there  is  ample  to  shew  this  in  the  present  case.  I  am 
not  going  over  the  circumstances  again  beyond  stating  that  my 
mind  is  influenced  not  by  one  thing  alone,  but  by  a  combination 
of  things — by  the  fact  that  it  is  described  as  a  legacy,"  by  the 
circumstance  that  it  is  given  to  the  lady,  and  not  to  the  trustees 
to  whom  the  obligation  was  ;  and  if  it  be  said  in  answer  that 
the  testator  w^ould  know  that  giving  it  to  her  was  the  same 
thing  as  giving  it  to  the  trustees  because  of  the  covenant  she 
had  come  under,  then  I  say,  in  reply  to  that,  you  must  again 
take  into  account  the  fact  that  he  gives  it  coupled  with  a  benefit 
or  privilege  which  she  could  not  enjoy  if  those  trusts  were 
carried  out.  Taking  all  those  considerations  together,  I  am 
satisfied  that  it  was  intended  to  be  a  gift  and  not  in  satisfaction 
of  an  obligation. 

LoKD  Macnaghten.  I  am  of  the  same  opinion.  I  do  not 
think  effect  could  be  given  to  the  argument  on  behalf  of  the 
appellants  without  overruling  directly  or  indirectly  the  judgment 
of  this  House  in  Kippen  v.  Barley.  (1)  Once  it  has  been  estab- 
lished that  the  rule  against  double  portions  does  not  obtain  in 
Scotland,  it  appears  to  me  there  is  no  substantial  ground  on 

(1)  3  Macq.  203. 
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which  it  can  be  contended  that  the  obhgation  of  the  marriage  H.  L.  (Sc.) 
settlement  has  been  extinguished  by  the  will,  1896 

JOHXSTONE 

LoED  MoEEis.    I  concur. 

Haviland. 

LoED  Shand.  I  am  also  of  the  same  opinion.  I  think  there 
can  be  no  doubt  that  according  to  the  law  of  Scotland  in  a  case 
of  this  class  the  maxim  Debitor  non  prsesumitur  donare  "  has 
a  direct  application  in  the  first  instance.  The  testator  had 
three  years  before  he  made  his  will  come  under  an  obligation  to 
pay  a  sum  of  4000 ^.  to  marriage  contract  trustees  for  behoof  of 
Mrs.  Strachey  and  any  children  of  the  marriage.  "When  we 
find  that  three  years  afterwards  when  he  made  his  will  he  gives 
the  lady  the  same  sum,  I  think  the  presumption  is  against 
donation.  Accordingly,  if  there  had  been  here  a  mere  direction 
to  the  trustees  to  pay  the  money  to  the  marriage  contract 
trustees  or  even  to  herself,  and  nothing  beyond  that,  or  if  the 
words  used  were  not  to  be  held  by  implication  to  go  further, 
the  maxim  would  have  received  effect.  But,  my  Lords,  the  • 
language  of  the  will,  I  think,  shews  that  he  did  not  intend 
merely  to  discharge  a  debt  but  to  confer  an  additional  benefit. 
Your  Lordships  have  referred  to  most  of  the  circumstances 
which  lead  to  this  inference,  and  I  shall  not  enlarge  upon  them, 
but  they  are  mainly  these :  In  the  first  place,  there  is  the  use  of 
the  word  "  legacy."  As  to  that  I  agree  with  what  was  said  by 
Lord  Moncreiff'  in  the  Balfour  Case  (1),  which  has  been  referred 
to,  that  though  that  is  not  necessarily  conclusive,  it  must  be 
held  to  be  of  great  weight  in  a  case  of  this  kind.  It  rather 
implies  gift  than  payment  of  debt.  But  in  addition  to  this  we 
have,  as  has  been  pointed  out,  the  circumstance  that  the  two 
sums  are  payable  to  different  persons,  namely,  the  provision  to 
the  trustees  of  the  marriage  contract,  and  the  legacy  to  Mrs. 
Strachey  herself.  Then  what  seems  to  me  to  be  much  more 
material  is  the  further  fact,  that  in  giving  this  legacy  there  are 
two  benefits  or  advantages  given  to  Mrs.  Strachey  which  she 
never  could  have  had  under  the  marriage  contract.  The  first 
of  these  is  that  the  legacy  when  given  by  her  to  the  marriage 
(1)  4  Court  Sess.  Cas.  2nd  Series  (Duiilop),  1014. 
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Haviland 


Lord  Shand. 


H.  L.  (So.)  contract  trustees  under  her  obligation  to  transfer  acquirenda  to 
1896  them  is  to  be  held  on  a  different  destination  from  that  of  the 
Johnstone  marriage  contract  provision.  The  ultimate  destination  under 
the  marriage  contract  in  case  of  the  failure  of  issue  is  that  the 
sum  provided  is  to  revert  to  Mr.  Johnstone's  heirs;  v^hile 
the  destination  under  the  will  would,  faihng  children,  leave  the 
legacy  at  the  disposal  of  Mrs.  Strachey  herself.  In  addition  to 
that,  as  has  been  pointed  out,  the  testator  has  expressly  altered 
the  rate  of  interest  in  the  two  cases.  Under  the  marriage  con- 
tract 4  per  cent,  is  fixed  as  the  limit ;  while  under  the  will  Mrs. 
Strachey  has  a  right  to  have  5  per  cent,  by  leaving  the  money 
bequeathed  to  her  in  the  indigo  business.  Under  these  circum- 
stances I  am  of  opinion  that  it  is  a  matter  of  direct  inference 
that  the  testator  intended  to  confer  and  has  given  an  additional 
benefit  by  his  will. 

It  has  been  said  that  there  are  other  provisions  in  the  same 
clause  which  tend  to  shew  that  the  testator  was  only  providing 
for  the  fulfilment  of  his  obligation  under  the  marriage  contract. 
In  the  same  clause  which  provides  for  the  legacy  to  Mrs. 
Strachey  there  is  a  direction  to  pay  an  annuity  of  300Z.  to  a 
lady  to  whom  he  was  under  an  obligation  by  a  bond  of  annuity 
for  that  amount.  The  appellants'  counsel  maintains  that  in 
the  case  of  this  annuity  there  is  clearly  no  duplication,  but  a 
provision  only  for  fulfilment  of  the  testator's  obligation,  and  for 
the  purpose  of  the  argument  this  may  be  assumed  to  be  so. 
There  are  obviously  considerations  which  support  the  view 
that  the  legacy  to  Mrs.  Strachey  is  an  additional  benefit  which 
do  not  apply  in  the  case  of  the  annuity,  in  the  use  of  the 
word  ''legacy"  and  the  other  circumstances  to  which  I  have 
specially  referred.  But  whatever  may  be  said  of  the  direction 
'  as  to  the  annuity,  there  is  in  the  same  clause  also  a  provision  in 
•favour  of  the  testator's  widow  which,  like  the  legacy  to  Mrs. 
Strachey,  gives  her  additional  benefits  beyond  those  for  which 
he  was  under  obligation  to  grant.  I  have  only  to  add  that  I 
think  there  has  been  no  sufficient  ground  shewn  for  disturbing 
the  judgment  of  the  Court  with  regard  to  the  rate  of  interest. 

I  entirely  concur  with  what  has  been  said  by  my  noble 
and  learned  friend  Lord  Watson,  that  such  evidence  as  was 
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proposed  to  be  led  could  not  be  admitted  under  the  law  of  H.  L.  (Sc.) 
evidence  in  Scotland.    It  is  said  that  the  evidence  is  not  1896 

proposed  for  the  purpose  of  shewing  the  intention  of  the  testator  Johnstone 

— we  are  to  gather  that  from  the  deed— but  for  the  purpose  of  haviland 

shewinoj  that  he  used  the  word  "  les^acy  "  in  a  sense  that  was   

°        ^  .  .  Lord  Shand. 

not  its  ordinary  sense,  and  I  think  that  evidence  for  such  a   

•purpose,  that  is  for  the  purpose  of  substituting  the  word  ''pro- 
vision "  for  the  word  "  legacy  "  used  by  the  testator,  is  clearly 
inadmissible. 

On  these  grounds  I  am  of  opinion  with  your  Lordships  that 
the  judgment  appealed  against  should  be  affirmed. 

Ordered  and  adjudged,  that  the  interlocutor  of 
February  22, 1895,  complained  of  he  affirmed  : 
Further  ordered,  that  the  appellants  do  pay  or 
cause  to  he  paid  to  the  said  respondents  the 
costs  incurred  in  respect  of  the  said  appeal. 

Lords'  Journals,  February  17,  1896. 

Agents  for  appellants :  Preston,  Stozo  d'  Preston,  for  J.  C.  dc 
A.  Steuart,  Edinhurgh. 

Agents  for  respondents :  Janson,  Cohh,  Pearson  dc  Co,,,  for 
J.  d-  J.  Boss,  W.S.,  Edinhurgh.  , 
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H.L.(Sc.)  LITTLE 


Appellant  ; 


1896 


AND 


March  19.    STEVENSON  &  CO 


Eespondents. 


Ship — Charterparty — Damages  hy  way  of  Demurrage — Lay  Days — Judicature 
{Scotland)  Act,  1825  (6  Geo.  4,  c.  120),  s.  40. 

By  cliarterparty  it  was  provided  that  the  River  Ettrick  should  proceed 
to  Bo'ness  and  receive  a  cargo  of  coal,  to  be  supplied  by  the  charterers, 
and  brought  alongside  within  sixty  running  hours,  demurrage  to  be  paid  at 
a  specified  rate,  "lay  days  to  count  from  the  time  the  master  has  got 
ship  reported  berthed  and  ready  to  receive  cargo,  and  given  notice  of  the 
same  in  writing  to  the  charterers."  On  October  17  the  shipowner  informed 
the  charterers  that  the  River  Ettrich  had  left  Harwich  for  Bo'ness,  and 
asked  them  to  supply  cargo  for  October  19.  On  October  19,  at  8.30  a.m., 
the  ship  arrived  in  the  roads  of  Bo'ness,  but  in  consequence  of  the  crowded 
state  of  the  docks  she  was  not  allowed  to  enter.  Her  arrival  was  wired  to 
the  charterers.  On  October  21  a  loading  berth  became  vacant  owing  to  the 
cargo  of  an  earlier  arrived  vessel  not  being  forward.  If  a  cargo  had  been 
then  ready  for  the  River  Ettrich  she  would  have  been  allowed  to  enter  the 
dock,  but  her  cargo  was  not  ready.  Eventually,  she  was  docked  on  the 
26th,  berthed  for  loading  on  the  27th,  and  sailed  on  October  28. 

The  shipowner  recovered  from  the  charterers,  in  an  action  raised  in  the 
Sheriff  Court,  Scotland,  damages  by  way  of  demurrage  for  the  detention 
of  the  shi]3  from  October  21  until  the  time  when  the  cargo  was  ready. 
Upon  appeal  to  the  Court  of  Session  the  judgment  was  reversed.  The  fact 
that  there  was  a  berth  vacant  on  the  21st  was  not  set  out  in  the  inter- 
locutor of  the  Court  of  Session  in  accordance  with  the  Scottish  Judicature 
Act,  1825,  but  this  fact  was  to  be  found  in  the  opinion  of  the  judge 
delivering  judgment : — 

Held,  by  the  House  of  Lords,  that  to  carry  out  the  spirit  of  the  Scottish 
Judicature  Act  all  the  facts  ought  to  be  found  by  the  interlocutor  appealed 
from ;  but,  secondly,  it  made  no  difference  in  the  result,  for  assuming  the 
facts  to  be  as  found,  the  shipowner  had  no  cause  of  action,  for  there  was  no 
obligation  on  the  part  of  the  charterers  to  have  a  cargo  on  the  quay,  ready 
for  loading,  on  the  off  chance  of  a  berth  becoming  vacant. 

Appeal  against  an  interlocutor  of  the  Second  Division  of  the 
Court  of  Session,  Scotland.  (1) 

The  appellant,  James  W.  Little,  shipowner,  raised  this  action 
in  the  Sheriff  Court  against  the  respondents,  D.  M.  Stevenson  & 


(1)  22  Court  Sess.  Cas.  4th  Series  (Eettie),  796. 
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Co. 


Co.,  coal  exporters,  Glasgow,  for  damages  by  way  of  demur-  H.  L.  (Sc.) 
rage  for  the  alleged  detention  of  the  appellant's  steamship  1896 
Biver  Ettrich  at  Bo'ness  in  October,  1893.  Little 

By  charterparty  dated  October  5,  1893,  entered  into  between  g^rEVENsoN  & 
the  appellant  and  the  respondents  as  charterers,  it  was  agreed 
that  the  Biver  Ettrich  should  proceed  as  soon  as  possible  to 
Bo'ness  "  (otherwise  Borrowtownness  on  the  Firth  of  Forth) 
and  "  there  receive  in  one  or  more  lots  as  ordered,  at  the  berth 
pointed  out  by  the  charterers'  agent  if  required,  a  full  cargo  of 
coals.  The  charterers  hereby  agree  to  supply  the  said  coal. 
The  ship  to  be  consigned  to  the  charterers'  agent.  The  coals 
to  be  brought  alongside  in  forty-eight  (afterwards  arranged  to  be 
sixty)  running  hours.  If  longer  detained,  demurrage  to  be  paid 
at  Vis.  per  hour,  unless  detention  arises  from  lock  out " 
[then  followed  certain  exceptions]  :  Lay  days  to  count  from 
the  time  the  master  has  got  ship  reported  berthed  and  ready 
to  receive  cargo,  and  given  notice  of  the  same. in  writing  to 
charterers'  agents  during  business  hours;  but  loading  not  to 
count  during  idle  time  or  holidays,  &c." 

Bo'ness  had  a  tidal  harbour  and  dock,  but,  it  appeared,  only 
four  coal-loading  cranes. 

On  October  17  the  appellant  wrote  to  the  respondents,  advising 
them  that  the  Biver  Ettrich  left  Harwich  that  day  for  Bo'ness, 
and  adding  :  "  Please  arrange  to  have  coals  forward  for  Thursday 
(that  was  October  19)  and  dispatch  her  as  quickly  as  possible." 
The  Biver  Ettrich  arrived  at  Bo'ness  at  8.30  a.m.  on  the  19th ; 
on  that  day  the  Bo'ness  agent  who  acted  for  all  parties,  including 
the  colliery  owners,  Messrs.  Nimmo — with  whom  the  respond- 
ents had  booked  the  vessel- — wired  the  respondents,  ''Biver 
Ettrich  arrived  in  roads  hurry  forward  cargo,"  his  telegram 
being  confirmed  by  letter.  On  the  20th  the  agent  opened  up 
traf&c  with,  the  railway  company.  When  the  Biver  Ettrich 
arrived,  the  docks  being  crowded,  she  was  not  allowed  to  enter 
thfe  dock.  On  the  21st  a  coal-loading  berth  had  become  vacant 
in  consequence  of  cargoes  not  being  ready  for  ships  which  had 
arrived  before  the  Biver  Ettrich ;  and  if  the  latter's  cargo  had 
been  ready  she  would  have  got  that  berth.  This  fact,  though 
included  in  the  interlocutors  of  the  sheriffs  and  in  the  opinion 
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H.  L.  (Sc.)  of  Lord  Trayner,  was  not  found  in  the  interlocutor  of  the 

1896       Court  of  Session  in  accordance  with  the  Scottish  Judicature 

Little     ^^t,  1825.    On  October  26  the  Biver  Ettrich  was  docked;  she 

„  was  berthed  on  the  27th  and  loaded  :  and  sailed  on  October  28. 
Stevenson  &  ■  ' 

Co.  It  appeared  from  the  evidence  of  the  harbour-master  of 

Bo'ness  "that  steamers  are  put  on  turn  as  they  arrive  and 
captain  has  reported  his  vessel  to  harbour-master.  If  a  steamer 
is  on  turn  for  a  hoist  and  there  is  no  coal  for  her,  the  next 
steamer  on  turn  takes  the  loading  berth  and  retains  the  same 
till  she  is  finished,  provided  her  cargo  is  alongside." 

The  appellant  contended  that  the  respondents  were  respon- 
sible for  the  delay  on  the  21st. 

By  condescendence  4  he  stated  that  the  Biver  Ettrich  should 
have  been  berthed,  according  to  her  regular  turn,  by  noon  of 
October  20  at  latest ;  but  owing  to  the  delay  of  the  defenders, 
or  those  for  whom  they  are  responsible,  in  not  providing  for 
the  steamer  getting  her  regular  turn  at  the  cranes  to  load,  and 
in  not  having  cargo  forward  and  ready  for  loading,  the  said 
vessel  was  not  allowed  into  dock  until  October  26  at  2.30  p.m., 
and  she  was  not  loaded  till  October  28  at  4  p.m.  The  respond- 
ents explained  that  the  harbour-master  of  Bo'ness  refused  to 
allow  the  Biver  Ettrich  to  enter  the  harbour  in  consequence  of 
the  number  of  vessels  there  already,  which  was  a  cause  of 
detention  beyond  the  defenders'  control." 

"  Condescendence  5.  In  consequence  of  the  said  delay  of  the 
defenders  or  those  for  whom  they  are  responsible,  the  Biver 
Ettrich  was  detained  for  ninety-four  hours  more  than  she 
ought  to  have  been  in  loading,  which  at  the  rate  of  12s.  6cZ.  per 
hour  amounts  to  58L  155.,  being  the  sum  sued  for,  which  fairly 
represents  the  amount  of  the  damage  sustained  by  the  pursuer 
through  the  defenders'  delay."  The  respondents  answered  : 
Demurrage  not  due  for  detention  arising  from  lock  out, 
strikes,  &c.,  or  any  cause  beyond  their  control.  Further,  that 
lay  days  were  to  count  from  the  time  the  master  had  got  ship 
reported  berthed  and  ready:  to  receive  cargo,  and  given  notice 
of  the  same  in  writing  to  the  charterers  ;  that  October  19  was 
the  usual  idle  day  at  Nimmo's  colliery  with  whom  the  ship  was 
booked.    They  also  stated  that  the  delay  was  in  consequence 
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of  the  partial  strikes  which  prevailed  between  Messrs.  Nimmo  H.  L.  (Sc.) 
and  their  men,  which  were  beyond  the  respondents'  control.  1896 
The  respondents  offered  19Z.  75.  6cZ.  as  a  settlement.  Little 
On  August  1,  1894,  the  Sheriff  Substitute  (Balfour),  after  a  steve^son& 
proof  in  which  the  above  facts  were  proved,  and  which  were  C!o. 
set  out  in  his  interlocutor,  found  the  appellant  entitled  to 
491.  7s.  on  the  basis  of  the  lay  days  commencing  on  October  21 
at  6  A.M.    On  March  30  the  Sheriff  (Berry)  affirmed  the  Sheriff 
Substitute's  interlocutor,  but  reduced  the  damages  to  47Z.  10s. 

On  June  26,  1895,  the  Second  Division  of  the  Court  of  Ses- 
sion pronounced  the  following  interlocutor  : — 

Sustain  the  appeal  and  recal  the  interlocutor  appealed 
against :  recal  also  the  interlocutor  of  the  Sheriff  Substitute, 
dated  1st  August,  1894 :  find  that  by  charterparty  dated  5th 
October,  1893,  the  defenders  chartered  from  the  pursuer  the 
steamship  Biver  Ettrich  to  carry  a  cargo  of  coal  from  Bo'ness 
to  King's  Lynn  :  find  that  the  coals  were  to  be  brought  along- 
side in  48,  or  as  was  afterwards  arranged  60  running  hours,  and 
if  longer  detained  demurrage  to  be  paid  at  12s.  &d.  per  hour 
unless  detention  arose  from  certain  specified  causes  :  find  that 
it  was  further  provided  that  lay  days  were  to  count  from  the 
time  the  master  had  got  the  ship  reported  berthed  and  ready  to 
receive  or  deliver  cargo,  and  given  notice  of  the  same  in  writing 
to  the  charterers  or  their  agents  during  business  hours,  say 
between  9  a.m.  and  5  p.m.  :  find  that  the  vessel  arrived  in 
Bo'ness  roads  on  the  19th  day  of  October,  but  was  not  able  and 
was  not  a;llowed  to  enter  said  dock  on  account  of  the  crowded 
state  of  the  dock  until  the  26th  of  October,  which  day  she  was 
docked,  at  2.30  p.m.  :  find  that  the  loading  of  the  vessel  was 
completed  on  28th  October,  at  4  p.m.  :  find  that  the  Biver 
Ettrich  did  not  arrive  at  her  charter  port  of  shipment,  and  that 
the  lay  days  did  not  begin  to  run  until  the  said  26th  day  of 
October,  when  the  Biver  Ettrich  got  into  the  dock  :  find  further 
that  no  notice  was  given  in  terms  of  the  said  cliarterparty  to 
the  defenders  that  the  vessel  was  reported  berthed  and  ready  to 
receive  cargo  :  find  that  the  defenders  are  not  liable  to  the 
pursuer  in  any  sum  in  name  of  demurrage :  therefore  assoilzie 
the  defenders  from  the  conclusions  of  the  summons  and  decern  : 
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H.  L.  (Sc.)  find  them  entitled  to  expenses  in  this  and  in  the  inferior 
1896  Court." 

Little  Lord  Trayner,  who  dehvered  the  opinion  of  the  Court,  said : 
Notwithstanding  the  crowded  state  of  the  dock  it  happened  that 
Co.  a  loading  berth  became  vacant  on  October  21  in  consequence  of 
cargo  not  being  forward  for  the  vessel  then  entitled  to  the 
berth.  The  harbour-master  explains  that  if  the  coal  had  been 
forward  for  the  Biver  Ettrick  she  would  have  got  that  berth 
although  it  would  have  been  given  to  her  "out  of  her  turn, 
because  there  were  other  steamers  before  her,"  but  the  Biver 
Ettrick' s  cargo  was  not  forward,  and  accordingly  she  did  not 
get  that  berth.  His  Lordship  then  said  he  would  have  been  of 
opinion  that  the  appellant  was  entitled  if  the  Biver  Ettrick  had 
been  in  dock :  for  he  was  not  prepared  to  sustain  the  con- 
tention that  it  was  of  the  merest  chance  that  a  berth  became 
vacant  on  October  21.  The  charterers  or  shippers  of  the  goods 
take  the  risk  of  all  contingencies  which  may  befall  the  ship  in 
the  case  where  there  are  stipulated  lay  days  and  the  ship  is 
in  the  usual  and  ordinary  place,  for  shipment  or  discharge  of 
cargo.  But  that  at  Bo'ness  the  usual  place  of  shipment  is  the 
docks ;  and,  accordingly,  until  the  Biver  Ettrick  had  got  into 
the  docks  she  had  not  arrived  at  her  charter  port  of  shipment. 
Further,  that  a  crowded  state  of  dock,  preventing  a  ship  from 
entering  the  docks,  is  a  risk  which  falls  on  the  shipowner ; 
therefore  the  lay  days  had  not  commenced  on  the  21st.  And, 
again,  that  no  notice  was  given  in  writing  that  the  ship  was 
reported  berthed  and  ready  to  receive  cargo. 


March  19.  Joseph  Walton,  Q.C.,  and  Leek,  for  the  appellant. 
On  the  21st  there  was  a  berth  available  for  the  Biver  Ettrick,  but 
owing  to  the  fault  of  the  respondents  she  did  not  get  that  berth. 

[Bigham,  Q.C.,  for  the  respondents.  The  fact  that  there  was 
a  berth  vacant  on  the  21st  is  not  found  in  the  interlocutor 
appealed  from,  and  this  House  is  bound  by  the  facts  found 
therein.  If  an  attempt  is  made  to  vary  the  facts  found,  then 
the  Judicature  Act  of  Scotland,  1825,  s.  40,  apphes.  (1)] 

(1)  Sect.  40  :  "  That  when  in  causes  sheriffs  or  of  the  magistrates  of  burghs 
commenced  in  any  of  the  courts  of  the     or  other  inferior  courts,  matter  of  fact 
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Waltojiy  Q.C.,  for  the  appellant.  It  is  admitted  that  there  is  H.  L.  (Sc.) 
no  appeal  as  to  the  facts  found.  It  was  held  in  Mackay  v.  Dick  (1)  1896 
that  in  appeals  falling  within  the  40th  section  of  the  Judicature  little 
Act  of  Scotland,  1825,  this  House  has  no  concern  with  the  g^j^yj^^g^^^  ^ 
proof  led  in  the  sheriff  court.  But  when  it  can  be  shewn  that  Co. 
the  Court  of  Session  has  not  exhausted  the  issue  before  it,  and 
that  there  are  material  questions  of  fact  left  undetermined,  a 
remit  will  be  made  to  the  Court  below  to  pronounce  findings  upon 
these  questions ;  but  that  can  only  be  shewn  by  a  reference  to 
the  record  and  not  to  the  proof.  Now,  the  fact  that  a  berth  was 
vacant  on  the  21st  is  stated  and  is  commented  upon  in  Lord 
Trayner's  judgment.  It  was  not  included  in  the  interlocutor 
"because  it  was  not  considered  important ;  but  if  the  appellant 
is  right  the  fact  becomes  important  and  material.  The  claim  of 
the  appellant  is  not  for  demurrage,  but  for  damages  for  failure 
on  the  part  of  the  respondents  to  supply  the  cargo.  They 
agreed  to  load  the  ship  at  a  port  named,  and .  the  shipowners 
could  not  load  the  cargo  until  it  was  there  ready.  In  Qilroy, 
Sons  d  Co.  V.  Price  (2)  the  finding  was  not  satisfactory,  and  it 
was  intimated  to  the  parties  that  either  there  must  be  a  remit, 
or  they  must  agree  to  this  House  taking  the  facts  as  found  in 
the  judges'  opinions.  In  Lilly  d  Co,  v.  Stevenson  (3),  on  a  very 
similar  charterparty,  the  charterer  was  held  liable  by  the  Court 
of  Session  on  the  ground  that  the  ship  could  have  been  berthed 
on  a  certain  day  but  for  the  fault  of  the  charterers  in  not  having 
a  cargo  ready.    In  one  sense  the  ship  was  prevented  because 


shall  be  disputed  and  a  proof  shall  be  the  House  of  Lords,  in  so  far  only  as 

allowed  and  taken  according  to  the  pre-  the  same  depends  on,  or  is  affected  by 

.sent  practice,  the  Court  of  Session  shall  matter  of  law,  but  shall,  in  so  far  as 

in  reviewing  the  judgment  proceeding  relates  to  the  facts,  be  held  to  have  the 

on  such  proof,  distinctly  specify  in  their  force  and  effect  of  a  special  verdict  of 

interlocutor  the  several  facts  material  a  jury,  finally  and  conclusively  fixing 

io  the  case  which  they  find  to  be  esta-  the  several  facts  specified  in  the  inter- 

blished  by  the  proof,  and  express  how  locutor." 

far  their  judgment  proceeds  on  the  (1)  0  App.  Cas.  251. 

matter  of  fact  so  found  or  on  matter  of  (2)  [1893]  A.  C.  at  p.  GO  ;  see  also 

law;  and  the  several  points  of  law  M'Lean  v.  Clydesdale  Banl-ing  Co.y 

which  they  mean  to  decide ;  and  the  9  App.  Cas.  at  p.  112. 

judgment   on   the  cause   thus  pro-  (3)  22  Court  Sess.  Cas.  -Ith  Series 

nounced  shall  be  subject  to  appeal  to  (l^ettie),  278. 
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H.  L.  (So.)  the  dock  was  crowded,  but  she  would  have  got  a  berth  at  once 
1896  if  the  cargo  had  been  forward.  And  if  one  may  refer  to  the 
Little     evidence,  as  a  part  of  the  argument,  it  is  shewn  that  the  harbour- 

Stevenson  &  ^^^^^^  o^ly  P^^s  ^  vessel  in  berth  when  her  cargo  is  ready ; 
Co.  therefore  the  charterer  is  bound  to  do  all  in  his  power  necessary 
for  the  ship  to  get  a  berth ;  otherwise  she  would  be  kept  in- 
definitely. In  Machay  v.  Dick  (1)  Lord  Blackburn  said: 
"Where  in  a  written  contract  it  appears  that  both  parties  have 
agreed  that  something  shall  be  done  which  cannot  effectually 
be  done  unless  both  concur  in  doing  it,  the  construction  of  the 
contract  is  that  each  agrees  to  do  all  that  is  necessary  to  be 
done  on  his  part  for  the  carrying  out  of  that  thing,  though  there 
may  be  no  express  words  to  that  effect."  The  only  fact  upon 
which  the  appellant  proposes  to  rely  is  the  fact  found  in  the 
judgment. 

[LoED  Heeschell.  If  you  make  good  that  point  you  must 
also  make  good  the  point  that  the  custom  of  the  place  was 
that  owing  to  the  frequency  of  the  occasions  on  which  other 
ship's  cargo  was  not  there,  a  duty  was  cast  upon  the  re- 
spondents to  be  prepared  with  cargo.  But  you  have  not 
pleaded  that.] 

The  ship  was  ready  and  willing  to  go  straight  into  the  dock. 
There  was  no  difficulty  except  the  want  of  cargo :  see  Lord 
Selborne  in  Grant  d  Go.  v.  Goverdale,  Todd  d-  Go.  (2)  Here  the 
respondents  have  not  protected  themselves  against  the  peculiar 
character  of  the  loading  at  Bo'ness. 

[Their  Lordships  consulted,  and  decided  to  call  on  the  counsel 
for  the  respondents.] 

Bigham,  Q.G.  (with  him  Boyd  and  J.  J.  Gook,  the  latter  of 
the  Scottish  Bar),  for  the  respondents.  The  contention  of  the 
appellant  is  that  there  was  a  duty  cast  upon  the  charterers  to 
take  advantage  of  any  irregular  time  of  lading  should  it  arise ; 
and  a  judgment  in  Lilly  d  Go.  v.  Steve^ison  (3)  by  the  same 
judge  as  in  this  case  is  cited  against  the  respondents.  But  this 
contention  cannot  be  maintained.  The  interlocutor  finds  that 
the  ship  arrived  at  Bo'ness  on  the  19th,  and  was  unable  to 

(1)  6  App.  Gas.  at  p.  263.  (3)  22  Court  Sess.  Gas.  4tb  Series 

(2)  9  App.  Gas.  at  p.  475.  (Kettie),  278. 


A.  C. 


AND  PEIVY  COUNCIL. 


115 


enter  the  docks  owing  to  their  crowded  state.    This  bald  state-  H.  L.  (Sc.) 

ment  of  fact  shews  that  it  was  impossible  for  the  ship  to  have  1896 

got  a  berth,  and  this  House  is  not  entitled  to  go  outside  of  little 

that  finding.    Secondly,  no  case  was  made  in  the  pleadings  gTEVENsoNfi 

that  the  respondents  ought  to  have  been  ready  to  take  advantage  Co. 

of  the  off  chance  of  a  berth  being  vacant.    The  ship's  regular 

turn  of  loading  did  not  happen  on  October  21.    It  is  admitted 

that  the  respondents  ought  to  have  had  their  cargo  there  to 

load  according  to  the  custom  of  the  port ;  but  to  make  that 

custom  out  lies  on  the  appellant.    The  only  case  made  is,  that 

the  respondents  prevented  the  ship  from  getting  her  regular  turn. 

There  were  thirty  vessels  in  the  dock  waiting  to  load.  Suppose 

No.  1  not  ready  and  so  on  to  the  30th.    If  the  appellant  is 

right  all  these  charterers  ought  to  have  their  cargo  ready.  That 

is,  the  respondents  were  bound  to  have  their  cargo  lying  on  the 

quay  the  moment  the  ship  arrived  in  the  roads ;  possibly  in 

the  rain  ;  it  might  be  a  cargo  of  any  description  of  merchandise. 

Certainly,  such  a  conclusion  would  abrogate  the  condition  as  to 

the  supply  of  cargo  within  sixty  hours. 

Walton,  Q.C.,  in  reply.  The  appellant  contends  that  the 
charterer  must  be  always  ready  with  his  cargo  at  all  times  and 
in  all  places,  and  under  all  circumstances,  to  take  advantage  of 
a  berth  being  vacant. 

LoED  Halsbuey  L.C.  I  confess  that  I  myself  am  under  a 
very  strong  impression  that  it  is  not  open  to  the  appellant  here 
to  raise  the  argument  which  has  principally  occupied  your 
Lordships'  attention.  I  think  the  language  of  6  Geo.  4,  c.  120, 
s.  40,  is  very  material  indeed,  which  is  :  [His  Lordship  read  the 
section  given  ante,  p.  112,  and  continued : — ] 

I  confess  I  cannot  read  those  words  as  allowing  the  possibility 
of  placing  in  the  interlocutor  as  found  a  new  set  of  facts  which 
may  make  the  language  ambiguous.  As  they  stand  they  are 
supposed  to  be  exhaustively  disposing  of  the  facts.  It  appears 
to  me  that  the  interlocutor  is  absolutely  inconsistent  with  the 
argument  as  presented  to  your  Lordships  on  behalf  of  the 
appellant.  It  may  not,  however,  be  necessary  to  determine  that 
question,  because  I  am  not  certain  that  we  are  all  agreed  upon 
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H.  L.  (Sc.)  this  subject ;  but  on  the  argument  presented  before  us  I  cannot 
1896      understand  there  being  any  doubt  at  all. 

Little        This  action  is  not  raised  upon  any  specific  provision  in  the 
Stevenson  &  charterparty  at  all.    The  contract  relations  between  the  persons 
Co.       who  entered  into  that  contract  do  not  specifically  apply  to  the 
Lord  Haisbury  casc  now  suggcstcd  to  be  opcu  to  the  appellant  to  argue.  What 

L.C. 

  is  suggested  is  this — not  that  the  provision  in  respect  of  demur- 
rage ever  in  fact  arose,  because  it  certainly  did  not  arise,  but 
that  inasmuch  as  there  v^as  a  default  onthe'part  of  the  shippers 
to  provide  coal,  v^hich  default  by  a  series  of  causes  prevented 
the  vessel  obtaining  her  berth,  therefore  the  default  was  in  the 
shippers,  and  accordingly  the  shipowners  have  made  good  this 
claim. 

Now  when  one  comes  to  examine  the  series  of  propositions 
which  establish  that  cause  of  action  it  comes  to  this  :  it  is  true 
that  the  provision  for  demurrage  in  the  charterparty  itself  never 
arose.  The  ship  got  to  Bo'ness  on  the  19th  in  the  roads.  As 
a  matter  of  fact  she  never  got  into  the  dock,  and  never  got  into 
a  berth  ready  for  loading  until  October  26.  But  the  harbour- 
master gave  evidence  that  if  there  had  been  a  cargo  ready  she 
might  have  got  in  sooner.  A  vessel  had  forfeited  her  right  to 
continue  at  her  berth  according  to  the  harbour-master's  views 
because  she  had  not  completed  her  loading,  and  therefore  he 
sent  her  away  from  the  berth  at  which  she  was  Ijring.  If  all 
this  had  been  known  to  the  parties,  and  if  the  harbour-master 
had  in  his  discretion  allowed  the  Biver  Ettrich  to  come,  as  I 
understand  he  says  he  would  have  allowed  her  to  come  in,  then 
this  vessel  might  have  got  in  on  the  21st. 

That  is  the  proposition  of  fact.  The  proposition  of  law  is 
that  a  merchant  must  be  always  ready  with  his  cargo  at  all 
times  and  in  all  places  and  under  all  circumstances  to  take 
advantage  of  any  such  contingency  if  it  should  arise.  There  is 
not  a  fragment  of  authority  for  any  such  proposition.  And  I 
can  imagine  it  would  be  a  most  serious  thing  if  such  a  proposi- 
tion were  supposed  to  be  laid  down  to  regulate  the  mercantile 
community,  because  it  might  very  seriously  imperil  the  conduct 
of  merchants  in  their  business  if  it  were  to  be  supposed  that  all 
those  twenty  or  thirty  ships  (for  it  is  said  there  were  twenty  or 
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thirty  ships  there)  were  guilty  of  a  breach  of  an  implied  duty  H.  L.  (Sc.) 
(the  charterparty  being  in  the  ordinary  form)  in  not  having  all  1896 
their  cargoes  ready.    I  think  I  am  entitled  to  say  that  no  such  little 
case  has  ever  been  suggested  in  the  courts.    I  therefore  move  g^EVENsoN  & 
your  Lordships  that  this  appeal  should  be  dismissed  with  costs.  Co. 

LoED  Heeschell.  I:am  of  the  same  opinion.  The  question 
which  the  appellant  seeks  to  raise  at  the  Bar  is  not  raised  by  any 
finding  of  fact  in  the  interlocutor.  The  utmost  that  could  be 
done  under  any. circumstances  would  be  to  remit  the  case  with  the 
view  of  having  the  facts  which  raised  the  point,  if  they  were 
facts  that  had  been  really  found  in  the  appellant's  favour  in  the 
Court  below,  inserted  in  the  interlocutor.  If  the  findings  in  the 
interlocutor  are  at  variance  vdth  and  contradict  the  facts  which 
it  is  sought  to  have  found,  then,  of  course,  there  would  be  no 
ground  for  sending  the  case  back.  This  House  would  be  bound 
by  the  findings  in  the  interlocutor.  I  cannot  help  saying  this, 
that  being  very  desirous  of  not  in  any  way  departing  from  the 
spirit  of  the  statute  which  prevents  appeals  to  this  House 
except  upon  facts  found  in  the  interlocutor,  I  think  it  would  be 
extremely  desirable  that  in  the  case  of  these  appeals  from  the 
Sheriff's  court  all  the  facts  material  to  the  contentions  of  either 
of  the  parties,  even  though  not  material  to  the  point  on  which 
the  judgment  proceeds,  should  be  found  in  the  interlocutor. 

Now,  in  this  case,  the  facts  raising  one  point  of  law,  which 
was  discussed  and  debated,  and  upon  which  a  decision  was 
pronounced  in  the  Court  of  Session,  are  not  found  in  the  inter- 
locutor at  all.  "Whatever  may  be  the  true  construction  of  the 
later  words,  and  even  if,  looking  at  them  alone,  they  are  incon- 
sistent with  those  facts,  it  is  obvious,  and  no  one  can  read  the 
judgment  without  seeing,  that  they  were  not  intended  to  be 
inconsistent  with  them ;  and  that  in  truth  the  facts  relating  to 
this  point  are  not  found  at  all.  It  is  true  that  the  Court  below 
-decided  the  question  against  the  appellant  on  another  and  a 
•different  ground  altogether ;  but  it  seems  to  me  that  that  was 
no  reason  for  abstaining  from  finding  in  the  interlocutor  those 
facts  upon  which  not  only  a  point  of  law  depended,  but  a  point 
of  law  which  was  decided  in  favour  of  the  appellant.    I  think 
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H.  L.  (Sc.)  they  should  have  been  stated,  because  although,  for  reasons  which 
1896      I  will  give  in  a  moment,  I  do  not  think  they  would  have  been 
j^^^     sufficient,  differing  as  I  do  from  what  was  said  by  Lord  Trayner, 
Stevenson  &      entitle  the  appellant  to  judgment,  yet  at  the  same  time  it 
Co.       was  a  matter  for  discussion  here,  and  a  different  view  might 
Lord  Herscheii.  have  been  taken  of  the  point  on  appeal. 

"~  It  is  not  necessary  to  say  whether  the  finding  as  worded  in 
the  latter  part  of  the  interlocutor  is  inconsistent  with  those 
facts  or  not,  because  I  am  of  opinion  that,  even  supposing  all 
the  facts  upon  which  the  learned  counsel  for  the  appellant  rely 
were  stated,  there  would  be  no  case  made  out  for  distiirbing 
the  judgment  of  the  Court  below.  The  case  suggested  on 
behalf  of  the  appellant  is  this  :  by  the  charterparty  the  ship 
was  to  proceed  to  Bo'ness,  and  she  was  to  load  at  a  berth  to  be 
selected  by  the  charterer,  and  the  lay  days  were  to  count  from 
the  time  when  she  was  berthed,  and  notice  was  given  to  the 
charterer.  Undoubtedly  that  would  impose  by  implication 
upon  the  charterer  the  duty  of  doing  any  act  that  was  neces- 
sary on  his  part,  according  to  the  custom  of  the  port,  to  enable 
her  to  get  a  berth.  He  could  not  defend  himself  from  a 
complaint  of  the  shipowner  that  his  vessel  had  been  delayed  by 
saying  that  she  Vv^as  not  in  a  berth,  when  she  was  not  there 
because  the  charterer  himself  had  failed  in  his  duty  to  do  some 
act  on  his  part  to  enable  her  to  get  there.  The  appellant's  case, 
therefore,  is  put  in  this  way.  It  is  said,  although  she  did  not 
get  into  a  berth  until  October  26,  she  might  have  got  into  a 
berth  on  the  21st  if  the  respondents  had  done  an  act  which 
they  failed  to  do,  namely,  had  a  cargo  ready  there.  That 
arises  in  this  way :  in  ordinary  turn  she  could  not  have  been 
berthed  until  the  26th,  but,  owing  to  a  vessel  which  was  in 
berth  not  having  her  cargo  there,  the  harbour-master  would 
have  put  the  Biver  Ettrich  into  that  berth  if  her  cargo  had 
been  ready  to  be  immediately  put  on  board.  The  question  is 
whether  on  these  mere  facts  there  was  an  obligation  on  the 
part  of  the  charterer  to  have  the  cargo  on  the  quay  so  that  the 
vessel  might  have  been  berthed  on  the  21st.  It  is  alleged  that 
the  obligation  existed  in  point  of  law,  that  at  all  ports,  under  all 
circumstances,  however  unreasonable  it  might  be  to  anticipate 
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Stevenson  & 


such  a  contingency,  tiowever  deficient  the  quay  might  be  in  H.  L.  (Sc.) 
the  means  necessary  for  storing,  or  protecting,  or  preserving  1896 
cargo,  whatever  difficulties  there  might  be  in  short,  that  was  an  little 
obHgation  always  resting  upon  the  shipper. 

My  Lords,  no  authority  has  been  cited  for  that  proposition,  and  Co 
I  am  of  opinion  that  such  a  construction  of  the  shipper's  obli  2fa-  Lord  Herschell. 
tions  would  be  altogether  unreasonable.  I  do  not  for  a  moment 
deny  that  he  is  bound  to  do  whatever  is  reasonable  on  his  part, 
with  the  view  of  getting  the  ship  berthed  at  the  earliest  period 
that  is  reasonably  possible ;  and  it  may  be  that  in  certain 
circumstances,  owing  to  the  custom  of  the  port,  owing  to 
contingencies  of  this  kind  being  very  common,  owing  to  the 
provision  that  is  made  to  facilitate  cargo  remaining  there  for  a 
few  days,  and  a  variety  of  other  circumstances,  it  would  be  the 
duty  of  the  shipper  to  be  prepared  by  having  his  cargo  there  to 
enable  the  vessel  to  obtain  an  earlier  berthing  than  would  other- 
wise have  been  obtained.  All  that,  I  say,  may  be  the  case  ;  but 
no  such  facts  are  found  in  the  present  case ;  and  the  appeal  can 
only  be  decided  in  favour  of  the  appellant  by  holding  that  at  all 
ports  and  under  all  circumstances,  however  remote  and  im- 
probable might  be  the  contingency,  the  duty  lay  upon  the  char- 
terer to  have  cargo  there.  That  is  a  proposition  to  which  I  am 
unable  to  give  my  assent.  For  these  reasons  I  agree  in  thinking 
that  the  appeal  must  be  dismissed. 

LoED  Macnaghten.    I  agree. 

LoED  MoEEis.    I  concur. 

Ordered  that  the  appeal  he  dismissed  loith 
costs. 

Lords'  Journals,  March  19,  1896. 
Solicitors  for  appellant :  Loivless  cO  Co. 

Solicitors  for  respondents  :  Wilson  d-  Son,  for  Boyd,  Jameson 
i&  Kelly,  W.S.,Leith. 
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AND 


March  26.  STEWAET 


Eespondent. 


Salmon  Fishings — Boundary — Fishings  ex  adverso  Glebe  Land. 

Where  in  a  pending  cause  it  appears  that  the  Crown  has  a  prima  facie 
claim  to  the  salmon  fishings  in  dispute,  the  Court  ought  to  direct  inti- 
mation to  be  made  to  the  Crown  authorities ;  and  stay  the  action  pending 
their  decision  to  appear  or  bring  a  separate  action. 

The  pursuer's  lands  of  Ardoe  and  the  defender's  lands  of  Banchory 
marched  inland,  and  were  both  bounded  by  the  Eiver  Dee.  But  at  the  river 
there  was  interjected  between  these  two  estates  the  glebe  of  Banchory- 
Devenick,  which  extended  along  the  river  front  350  yards.  The  minister 
had  no  title  to  the  salmon  fishings.  The  titles  of  Ardoe  and  Banchory 
included  the  salmon  fishings  "  belonging  to "  the  lands ;  but  these  titles 
contained  no  express  grant  to  the  fishings  ex  adverso  the  glebe.  The 
pursuer  admitted  that  the  defender  had  an  exclusive  right  to  the  fishings 
eastward  from  a  drain  leading  to  the  river  from  the  offices  of  the  manse, 
but  he  claimed  the  exclusive  right  from  the  east  march  of  Ardoe  up  to 
the  same  drain,  a  space  of  135  yards.  The  defender  maintained  that  the 
fishings  in  question  belonged  to  him,  as  being  ex  adverso  of  his  lands  of 
Kirkton  of  Banchory  : — 

Held,  reversing  the  decision  of  the  First  Division  of  the  Court  of  Session, 
that  it  was  a  matter  of  reasonable  inference  from  the  proof  that  the  glebe 
included  no  part  of  the  lands  of  Kirkton,  but  did  include  portions  of 
Banchory  and  Ardoe,  and  that  the  disputed  fishings  remained  with  Ardoe. 


Appeal  from  the  First  Division  of  the  Court  of  Session, 
Scotland  (1),  in  an  action  of  declarator  of  right  to  salmon 
fishing  raised  by  the  appellant  Alexander  M.  Ogston,  proprietor 
of  the  estate  of  Ardoe,  against  the  respondent  David  Stev^art, 
and  James  Walker,  now  deceased,  as  trustees  of  John  Stewart, 
late  proprietor  of  the  estate  of  Banchory  in  the  parish  of 
Banchory-Devenick,  county  of  Kincardine ;  and  against  David 
Stewart  as  an  individual. 

The  action  had  reference  to  the  right  of  the  appellant  to  fish 
for  salmon  in  the  Eiver  Dee  ex  adverso  of  his  estate  of  Ardoe, 
and  also  ex  adverso  of  that  portion  of  the  glebe  lands  of  the 


(1)  21  Court  Sess.  Cas.  4th  Series  (Eettie),  282. 
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parish  of  Banchory-Devenick  extending  up  to  a  point  where  a  H.  L.  (Sc.) 
drain  leading  from  the  manse  offices  through  the  glebe  lands  1896 
entered  the  river.    The  respondent  claimed,  substantially,  that  ogston- 
the  proprietor  of  Banchory  had  right  to  the  whole  fishings  ex  g^j,^'^p^^ 
adverso  of  the  glebe,  including  the  disputed  portion,  or  alterna-      —  ^ 
tively  that  the  portion  in  question  belonged  to  the  parties 
jointly.    The  Lord  Ordinary  (Moncreiff)  on  February  8,  1893, 
found  in  favour  of  the  appellant.    On  a  reclaiming  note  to  the 
First  Division,  and  after  debate,  the  respondent  was  allowed, 
on  July  6,  1893,  to  amend  the  record  by  adding  a  plea  in  law 
to  the  effect  that  the  appellant  had  no  title  or  right  to  the 
salmon  fishings  in  question.    On  November  28,  1893,  their 
Lordships  recalled  the  Lord  Ordinary's  interlocutor ;  sustained 
the  additional  plea  in  law  added  for  the  respondent,  and 
assoilzied  the  respondent  from  the  conclusions  of  the  action. 

The  lands  of  Ardoe,  the  glebe  lands,  and  the  lands  of  Ban- 
chory are  all  bounded  on  the  north  by  the  Eiver  Dee  :  the  lands 
of  Ardoe  lying  to  the  west,  those  of  Banchory  to  the  east,  and 
the  glebe  lands  intervening.  The  glebe  extends  along  the  river 
for  about  350  yards  ;  and  the  incumbent  has  admittedly  no 
title  to  the  fishing.  The  estate  of  Banchory  now  includes  two 
separate  properties  known  as  Banchory-Devenick  and  Kirk- 
town,  or  Kirkton,  of  Banchory,  but  these  estates  have  been 
for  a  long  time  united.  All  these  estates  were  once  church 
lands.  The  contention  of  the  appellant  was  that  the  glebe  was 
originally  designated  out  of  both  Ardoe  and  Banchory,  and  that 
Kirkton  of  Banchory  had  no  Crown  grant  of  salmon  fishings 
attached  to  it.  The  First  Division  held  that  unless  it  were 
proved  that  the  salmon  fishings  in  dispute  were  not  ex  adverso 
the  lands  of  Kirkton  of  Banchory,  the  presumption  was  that 
the  right  remained  in  the  Crown. 

Evidence  was  adduced  before  the  Lord  Ordinary,  the  material 
parts  of  which  are  stated  in  the  judgment  of  Lord  Watson. 

1895.  Dec.  13,  17  ;  189G.  Feb.  13,  14.  The  Solicitor-General 
for  Scotland  {A.  Graham  Murray,  Q.C.),  and  Haldanc,  Q.C, 
(with  them  D.  M.  Abel,  of  the  Scottish  Bar),  for  the  appellant. 
The  march  between  the  fishings  of  Ardoe  and  Banchory  is  the 
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H.  L.  (Sc.)  drain.    The  strip  of  fishings  ex  adverse  the  glebe  Hes  between 
1896       these  two  properties  ;  it  is  therefore  probable  that  the  glebe  was 
Ogston     originally  cut  out  of  these  two  estates.    The  135  yards  of  fish- 
Stewaet    ^^^^      question  are  of  no  great  value,  and  can  only  be  fished 
—       with  rod  and  hne.    The  titles  are,  therefore,  to  be  interpreted 
by  such  possession  as  the  subject  is  capable  of.    The  most 
thorough  mode  of  possessing  salmon  fishings  is  by  net  and  coble. 
Where  that  mode  is  impracticable  then  fishing  with  rod  and 
line  will  be  sufficient  to  constitute  legal  possession. 
[LoED  Shand.    Why  was  the  Crown  not  cited  ?] 
The  evidence  of  possession  shews  that,  with  the  universal 
consent  of  all  persons  concerned,  the  drain  was  the  march 
between  the  fishings.    The  leases  on  both  sides  support  that 
view,  and  from  the  date  that  rod-fishing  is  proved  there  is  dis- 
tinct possession  on  the  part  of  the  appellant ;  indeed  his  general 
evidence  goes  back  to  1806.    If  anything  more  were  needed  it 
was  supplied  by  the  letters  of  the  respondent  of  July  16  and 
18,  1889,  written  to  the  appellant,  wherein,  refusing  friendly 
arbitration,  he  states  that  the  boundary  is  the  drain  leading  from 
the  manse  offices. 

As  to  the  designation  of  the  glebe.  There  is  nothing  to 
justify  the  assumption  that  any  part  of  the  glebe  was  designated 
out  of  Kirkton  of  Banchory.  Its  shape,  situation,  and  general 
contour,  and  the  proved  boundary  of  the  Banchory  fishings,  all 
shew  that  it  was  designated  partly  out  of  Ardoe  and  partly  out 
of  Banchory.  It  is  not  proved  that  at  the  date  of  the  designa- 
tion (1602)  Kirkton  was  the  only  and  nearest  church  land  not 
feued  out.  The  Scottish  Acts  dealing  with  the  designation  of 
glebes  were :  the  Act  of  1563,  c.  72,  which  prohibited  parsons 
and  vicars  and  other  churchmen  setting  in  feu  their  manses  or 
glebes,  provided  also  that  so  much  land  be  annexed  to  the 
dwelling-house  of  them  that  minister  to  the  kirk  which  good 
advisers  approve.  The  Act  of  1572,  c.  48,  declared  that  the 
manses,  whether  belonging  to  the  parson  or  vicar,  next  to  the 
church  and  most  commodious,  should  belong  to  the  minister  or 
reader  serving  thereat,  together  with  four  acres  of  land  of  the 
glebe  most  convenient  to  the  said  manse  if  there  be  so  much, 
and  failing  thereof  so  much  as  designated  at  the  next  visita- 
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tion.    The  Act  of  1592,  c.  118,  extended  these  provisions  to  the  H.  L.  (Sc.) 
case  of  cathedral  and  abbey  churches.   The  Act  of  1593,  c.  165,  1896 
ordained  that  the  designation  of  the  glebe  should  be  made  of  Ogston 
the  parson,  vicar,  abbot,  or  prior's  land,  and,  failing  thereof,  g^EWART 

out  of  the  bishop's  land  or  any  other  kirk  lands  within  the   

parish,  until  the  four  acres  v^ere  complete  :  Duncan's  Par.  and 
Eccl.  Lav7,  2nd  ed.  p.  474.  The  meeting  of  the  presbytery  v^as 
on  March  20,  1602,  to  designate  the  glebe,  but,  unfortunately, 
the  two  pages  of  the  presbytery  volume,  following  the  words 
Designatione  of  ye  glieb,"  are  blank.  The  first  charter  of 
Ardoe  extant  is  that  of  1502  shewing  that  it  belonged  to  the 
monastery  of  Arbroath,  and  had  been  feued  out  with  the  salmon 
fishings  in  two  parcels  known  as  the  "  Sunny  "  and  "  Shadowy  " 
half,  each  carrying  a  right  to  salmon  fishing.  These  two  parcels 
again  became  united  in  1597.  In  1594  James  YI.  granted  to 
Cheyne  a  Crown  charter  of  the  "  Sunny  "  half,  "  Unacum  sal- 
monii  piscaria  in  aqua  de  die  dictis  terris  adjecen."  In  1596  a 
charter  of  the  "  Shadowy  "  half  with  the  fishing  was  granted 
by  James  YI.  to  Mercer  and  Blinschell  his  spouse.  Banchory 
also  came  from  the  abbots  of  Arbroath.  The  Kirkton  of 
Banchory  was  given  out  in  feu  by  the  Bishop  of  Aberdeen 
in  1571,  but  it  is  not  until  1744  that  any  mention  is  made  in 
a  title  of  Kirkton  of  Banchory  of  salmon  fishing.  The  recital 
is  "  Together  siclike  with  the  whole  salmond  fishing  on  the 
water  of  Dee  belonging  to  the  said  whole  lands."  The  appel- 
lant contends  that  Kirkton  of  Banchory  never  had  salmon 
fishing  and  was  never  riparian.  On  the  whole  of  this  evidence 
it  cannot  be  doubted  that  the  glebe  was  taken  out  of  both 
Ardoe  and  Banchory  ;  that  the  drain  was  the  march  dividing 
them ;  and  that  the  fishing  in  question  belongs  to  the  appellant. 

[They  cited  as  to  possession  Lord  O'Hagan  in  Lord  Advocate 
V.  Lord  Lovat  (1) ;  and  that  a  grant  may  be  explained  to  com- 
prehend something  more  than  the  fishing  ex  adverso  :  Frascr  v. 
Grant  (2)  and  Earl  of  Zetland  v.  Tennent's  Trustees.  (3)] 

The  Bean  of  Faculty  {Aslier,  Q.G.)  Q>nd  Dundas  (of  the  Scottish 
Bar),  for  the  respondent.    The  appellant  has  not  shewn  such  a 

(1)  5  App.  Cas.  288.       (2)  4  Court  Sess.  Cas.  3rd  Series  (Macpherson),  59G. 
(3)  11  Court  Sess.  Cas.  3rd  Series  (Macpherson),  469. 
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H.  L.  (Sc.)  title  as  gives  him  the  right  claimed.    His  title  consists  gf  two 
1896      grants  of  the    Sunny  "  and  "  Shadowy  "  halves  of  the  lands  of 
Ogston     Ardoe ;  and  a  later  title  unites  these  estates  with  salmon  fishing 
Stewart    belonging  to  the  said  lands.    A  title  of  that  sort  is  prima  facie 

  a  title  to  fishings  contiguous  to  the  lands  :  Lord  Cairns  in  Stuart 

V.  M'Barnet  (1),  and  Lord  Herschell  L.C.  in  Warrand's  Trustees 
V.  Mackintosh.  (2)  But  there  is  no  doubt  it  is  not  conclusive. 
The  appellant  puts  his  case  on  prescriptive  possession,  and 
suggests  that  part  of  the  glebe  lands  have  been  designated  out  of 
Ardoe,  which  fact,  plus  the  possession,  gives  him  the  right.  The 
Court  of  Session  decided  that  it  was  a  Crown  fishing ;  and  since 
then  the  Crown  have  advertised  the  fishing  to  let.  The  re- 
spondent's contention  is  that  the  Crown  gave  out  the  lands  of 
Kirkton  and  retained  the  fishing  as  of  no  value.  There  is  no 
doubt  that  the  fishings  would  pass  by  twenty  years'  possession 
under  the  Conveyancing  and  Land  Transfer  Act  of  1874  (37  &  38 
Vict.  c.  94),  s.  34. 

As  to  possession,  the  sale  to  Gillan  of  a  portion  of  Ardoe  as 
the  land  of  Cotbank  lying  immediately  to  the  west  of  the  glebe 
in  1853  shews  the  proprietor  of  Ardoe  did  not  then  consider 
this  fishing  was  his,  for  he  conveyed  only  the  salmon  fishing  in 
the  Dee  to  a  point  marked  on  the  plan  annexed  to  the  disposi- 
tion, which  point  formed  the  eastern  boundary  of  Cotbank,  and 
did  not  include  the  further  point  now  claimed  to  the  drain.  In 
any  view  it  shews  the  fishing  was  not  possessed  from  1853  to 
1873,  the  date  of  the  repurchase  of  Cotbank  by  Ardoe  ;  and  the 
present  action  being  raised  in  1892  the  possession  is  short  of 
the  necessary  twenty  years'  possession.  Then  the  Ardoe  lease 
of  1840  was  limited  to  Ardoe  proper,  and  it  is  only  in  1878  that 
there  is  a  lease  extending  to  the  manse.  In  fact  from  1833  ta 
1878  these  fishings  were  not  claimed.  Nothing  can  be  founded 
on  the  letters  of  the  respondent  now  that  proof  has  been  led  ; 
but  it  may  be  explained,  that  they  were  written  by  a  person 
having  very  imperfect  knowledge,  misled  by  Clark's  lease  and 
Mackie's,  the  ground  officer's,  statement,  and  meeting  a  much 
larger  claim  then  put  forward  by  the  appellant. 

As  to  the  glebe  forming  part  of  Ardoe  and  Banchory,  the 
(1)  L.  R.  1  H.  L.  Sc.  387.  (2)  15  App.  Cas.  52. 
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presumption  is  irresistible  that  it  was  formerly  part  of  Kirkton  H.  L.  (Sc.) 
of  Banchory.  It  belonged  to  the  Bishop  of  Aberdeen.  Banchory  i89r. 
and  Ardoe  were  also  church  lands  but  feued  out  much  earlier.  Ogstok 
Now  the  Act  of  1592,  c.  118,  extended  the  scope  and  range  of 

the  previous  Acts  by  providing  that  glebes  might  be  allocated   

out  of  lands  owned  by  the  bishop :  Duncan's  Par.  Eccl.  Law 
<2nd  ed.),  476,  477.  The  vicar  of  Banchory-Devenick  was  a 
prebend  of  the  cathedral  church  of  Aberdeen :  2  Kegistrum  Epis- 
copatus  Aberdonensis  (Spalding  Club),  p.  40.  The  presbytery 
were  designating  what  had  been  part  of  the  glebe  prior  to  the 
Reformation,  and  there  was  at  the  date  of  the  Eeformation  a 
right  to  the  land  which  surrounded  the  church  of  Banchory 
and  Kirkton,  and  this  would  be  the  land  within  the  Act  of  1592 
primary  to  be  designated.  The  respondent's  point  is  that  the 
glebe  was  to  be  designated  out  of  lands  which  during  pre- 
Beformation  times  were  round  the  church.  Kirkton  was  such 
land.  Then  the  decreet  arbitral  of  1621  between  Ardoe  and 
Banchory  in  regard  to  "  Charmeris  Haugh  "  shewed  that  Kirkton 
extended  to  the  river,  and  the  western  boundary  of  the  glebe 
being  in  Kirkton,  it  follows  the  glebe  was  in  Kirkton.  The 
respondent  is  here  on  the  defensive,  but  his  counter  evidence  is 
an  answer  to  the  appellant's  action. 

[They  also  cited  Nicholson  v.  Porteous  (1) ;  Nairn  v.  Bos- 
wall  (2) ;  and  Parso7i  of  Dysart  v.  Watson.  (3)] 

The  Solicitor-General  for  Scotland/m.  reply,  cited  Mackintosh 
y.  Abinger,  (4) 

LoED  Watson.  The  appellant  is  proprietor  of  the  lands 
of  Ardoe,  whilst  the  respondent  is  proprietor  of  the  lands 
of  Banchory  and  others,  both  estates  being  in  the  parish  of 
Banchory-Devenick  and  county  of  Kincardine,  and  bounded  on 
the  north  by  the  River  Dee.  The  parochial  glebe  of  Banchory- 
Devenick,  which  also  has  the  river  for  its  northern  boundary, 
is  situated  between  these  properties,  marching,  at  the  river- 
side, with  Ardoe  on  the  west,  and  with  Banchory  on  the  east. 

(1)  Mor.  Diet.  5136.  (4)  4  Court  Scss.  Cas.  4th  Scries 

(2)  Mor.  Diet.  5137.  (Rettie),  1069. 

(3)  Mor.  Diet.  5139. 

A.  C.  1896.  3  L 
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H.  L.  (Sc.)  In  this  action  the  appellant  concludes  for  declarator  that  he 

1896  has  the  exclusive  right  of  fishing  for  salmon  ex  adverse  of  the 

Ogston  westmost  portion  of  the  glebe  lands  between  the  march  with 

Stewart  ^^^^0^        ^  drain  which  leads  from  the  manse  offices  to  the 

^  -—  river.    The  claim  thus  asserted  relates  to  a  stretch  of  water 

Lord  Watson. 

  about  135  yards  in  length,  which,  according  to  the  evidence,  is 

incapable  of  being  profitably  fished  with  the  net,  and  is  of  little 
value  for  angling  purposes. 

It  is  not  matter  of  dispute  in  this  case,  that  the  salmon 
fishings  of  the  glebe  lands,  to  the  east  of  these  135  yards, 
belong  to  and  have  been  possessed  from  time  immemorial  by 
the  respondent  and  his  predecessors  in  title,  along  with  the 
fishings  to  the  east  of  the  glebe.  Each  of  the  parties  avers 
that  the  fishings  in  dispute  are  within  the  ambit  of  his  title 
from  the  Crown ;  and  also  that  he  has  had  continuous  and 
exclusive  possession  during  and  beyond  the  period  of  prescrip- 
tion, which,  in  the  case  of  rights  such  as  that  of  salmon  fishing, 
has  been  reduced  from  forty  to  twenty  years  by  s.  34  of  the 
Conveyancing  and  Land  Transfer  Act  of  1874  (37  &  38  Vict, 
c.  94)..  On  record,  the  respondent  maintains  alternatively  that 
he  has  a  joint  right  to  the  fishings  with  the  appellant.  Accord- 
ingly, the  only  issue  raised  by  the  pleadings  is  whether  the 
fishings  in  dispute  belong  to  the  appellant  or  to  the  respondent, 
or  to  both  of  them.  Upon  that  footing  a  proof  was  allowed, 
and  was  led  before  the  Lord  Ordinary  (Moncreiff),  who  gave 
judgment  for  the  appellant. 

"When  the  case  was  heard  before  the  First  Division  the 
respondent  was  allowed  to  add  a  plea  to  the  effect  that  the 
appellant  "has  no  title  or  right  to  the  salmon  fishings  in 
question,"  which  was  sustained  by  the  Court  upon  the  ground 
that  the  appellant  had  not  established  such  an  amount  of 
possession  as  would  be  sufficient,  in  a  question  with  the  Crown, 
either  to  sustain  a  prescriptive  right,  or  to  shew  that  the 
fishings  were  within  his  title.  The  learned  judges  therefore 
recalled  the  interlocutor  of  the  Lord  Ordinary,  assoilzied  the 
respondent,  and  found  the  appellant  liable  in  expenses.  In  the 
view  which  they  took,  it  appears  to  me  that  the  course  which 
their  Lordships  ought  to  have  followed  was,  not  to  grant 
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absolvitor,  but  to  direct  intimation  to  be  made  to  the  Crown 
authorities,  so  as  to  give  them  an  opportunity  of  appearing  in 
this  process,  or  of  bringing  a  separate  action,  the  present  suit 
being  stayed,  in  order  to  await  the  result  of  these  proceedings. 
It  might  have  been  more  satisfactory  if  that  course  had  been 
adopted ;  but,  after  hearing  the  argument  upon  this  appeal,  I 
can  find  no  reason  why  your  Lordships  should  not  dispose  of  it 
upon  its  merits,  and  put  an  end  to  this  litigation.  The  question 
presented  for  decision  upon  the  record  and  evidence  is,  sub- 
stantially, one  of  boundary  between  two  neighbouring  proprie- 
tors ;  and,  in  my  opinion,  there  are  no  elements  in  the  proof 
which  naturally  or  necessarily  suggest  that  the  Grown  has  a 
prima  facie  claim  to  the  fishings  in  question.  If  the  Crown 
should  have  a  well-founded  claim,  it  cannot  be  prejudiced  by  a 
decision  between  the  parties  to  this  appeal. 

Before  referring  to  the  evidence  I  shall  notice  the  titles  under 
which  the  parties  respectively  contend  that  they  have  an 
express  grant  of  the  fishings  in  question  from  the  Crown. 

The  estate  of  Ardoe,  as  now  vested  in  the  appellant,  was 
originally  the  property  of  the  church.  It  belonged  to  the 
abbot  and  convent  of  Arbroath,  by  whom  it  was  disponed  in 
feu  to  laymen,  about  the  end  of  the  fifteenth  century,  in  two 
separate  parcels,  described  as  the  "  Sunny"  and  "  Shadowy  " 
halves.  In  both  cases  the  disposition  was  with  the  salmon 
fishings  in  the  Dee  adjacent  to  the  half  conveyed ;  and  that 
right  has  all  along  been  recognised  by  the  Crown,  and  continued 
in  the  subsequent  progress  of  the  appellant's  titles. 

The  respondent's  estate  of  Banchory  is  made  up  of  two  parcels, 
which  have  been  held  by  the  same  proprietor  since  the  year  1618, 
but  anciently  belonged  to  two  different  ecclesiastical  bodies.  The 
lands  and  barony  of  Banchory,  with  their  salmon  fishings  in 
the  river  of  Dee,  were,  in  the  thirteenth  century,  feued  out  by  the 
abbot  and  convent  of  Arbroath  to  the  justiciar  of  Scotland,  and 
have  since  been  held  by  laymen.  The  Kirkton  of  Banchory 
belonged  to  the  see  of  Old  Machar  until  1571,  when  it  was 
feued  by  the  bishop,  with  the  consent  of  the  dean  and  chapter. 
It  was  acquired  by  Alexander  Gardyne  of  Banchoiy  in  the  year 
1618.    Down  to  that  date  the  Kirkton  titles  contained  no  grant 
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H.  L.  (Sc.)  of  salmon  fishing.    In  November,  1743,  a  successor  of  Alex- 

1896       ander  Gardyne,  by  the  same  deed,  disponed  the  lands  and 

(J^ojif     barony  of  Banchory  and  also  the  Kirkton  to  Alexander  Thomson, 

"  with  the  whole  salmond  fishing  in  the  water  of  Dee  belonging 
Stewart.  _  o  ^  . 

  to  the  said  whole  lands  "  :  and  in  May,  1744,  the  disponee, 

Lord  Watson.  '  .  ,  .  _  ^ 

- —  under  the  procuratory  contained  in  that  disposition,  expede  a 
Crown  charter  of  resignation,  in  which  these  lands  are  granted 
"  cum  Integra  salmonum  piscatione  super  aquam  de  Dee  ad 
dictas  terras  spec t ante." 

The  proof  led  by  the  parties,  which  I  do  not  think  it  neces- 
sary to  examine  in  detail,  is  chiefly  directed  to  two  matters, 
the  first  of  these  being  the  extent  of  possession  of  the  disputed 
fishings  which  has  been  exercised  by  the  parties  respectively 
within  and  beyond  the  years  of  prescription  ;  and  the  second, 
the  point  which  has  been  reputed  to  be,  and  has  been  recognised 
as,  the  boundary  between  their  fishings. 

The  evidence  of  possession,  as  might  well  have  been  antici- 
pated in  a  case  of  this  kind,  cannot  with  propriety  be  described 
as  full  and  satisfactory.  But,  having  regard  to  the  barren 
nature  of  the  subject  which  forms  the  stake  in  this  action,  the 
possession  of  the  appellant  and  his  predecessors,  and  others  in 
their  right,  exercised  by  rod  and  line,  which  was  the  only 
suitable  method,  appears  to  me  to  have  been  as  extensive  as 
might  have  been  expected  of  a  single  proprietor  who  had  a  clear 
title  from  the  Crown.  There  is  no  doubt  a  certain  degree  of 
complication  arising  from  the  fact  that  there  is  evidence  of 
persons  from  the  Banchory  estate  having  angled  in  the  disputed 
water.  When,  however,  the  evidence  as  to  the  boundary 
observed  during  the  time  when  these  incursions  were  made  is 
taken  into  account,  as  in  my  opinion  it  ought  to  be,  I  cannot 
regard  them  as  acts  intentionally  adverse  to,  and,  therefore,  as 
neutralising  the  effect  of  the  possession  proved  by  the  appellant. 

The  evidence,  in  so  far  as  it  bears  upon  the  second  point,  the 
question  of  fishing  boundary,  appears  to  me,  as  it  did  to  the 
Lord  Ordinary,  to  be  in  favour  of  the  appellant.  In  arriving 
at  that  conclusion,  I  do  not  rely  upon  the  respondent's  admis- 
sion, in  a  letter  of  July  16,  1889,  to  the  effect  that  the  fishing 
boundary  now  claimed  by  the  appellant  ''had  never  been 
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disputed  by  any  one."  The  respondent  has  retracted  that 
admission,  and  has  explained  in  his  testimony  that  the  letter 
was  written  under  a  misapprehension,  upon  information  received 
by  him  from  one  Mackie,  now  in  America,  who  was  at  that 
time,  and  had  for  many  years  previously  been  ground  officer 
on  the  estate  of  Banchory.  It  is,  however,  impossible  to 
discard  the  fact  that  the  information  was  given  to  him  by  his 
own  servant,  who  presumably  had  the  best  means  of  knowing 
the  truth  ;  and  Mackie's  information  is,  in  my  opinion,  corrobo- 
rated by  the  proof.  In  November,  1850,  the  whole  of  the 
Banchory  salmon  fishings,  including  those  ex  adverso  of  the 
glebe,  were  offered  on  lease,  and  were  taken  by  Robert  Clark 
for  three  seasons,  commencing  on  February  1,  1851.  The 
conditions  of  let  prepared  by  the  proprietor  and  accepted  by  the 
tenant  state  that  "  the  western  boundary  is  at  the  manse 
offices."  Clark  from  time  to  time  renewed  his  tenancy  upon 
the  same  terms,  until  he  obtained  a  lease  for  nineteen  years 
from  Martinmas,  1868,  of  a  farm  upon  the  estate  of  Banchory, 
"  along  with  the  salmon  fishing  on  the  Dee  presently  occupied 
by  him."  Clark  was  examined  as  a  witness,  and  stated  that 
during  his  occupation  under  these  leases,  covering  a  period  of 
thirty-seven  years,  he  never  tried  to  fish  farther  west  than  the 
manse  offices  of  Banchory-Devenick."  In  the  face  of  that 
evidence,  which  is  practically  uncontradicted,  I  am  unable  to 
regard  an  occasional  cast  in  the  disputed  water,  by  persons 
coming  from  the  estate  of  Banchory,  as  an  assertion  of  their 
right  to  it  by  the  proprietors  of  that  estate. 

Assuming  the  appellant  to  have  made  out  his  case,  in  so  far 
as  concerns  possession  by  rod-fishing  and  the  recognised  boun- 
dary between  his  fishings  and  those  of  the  respondent,  these 
facts  will  not  avail  him  unless  he  is  able  to  shew  that  his 
possession,  or  right  of  fishing,  can  be  reasonably  ascribed  to  his 
title  as  proprietor  of  Ardoe.  The  respondent  alleges,  on  record, 
that  the  glebe  was  designed  out  of  the  church  lands  of  the 
Kirkton  of  Banchory,"  and  consequently  that,  after  its  designa- 
tion, "  the  right  to  the  salmon  fishings  ex  adverso  of  the  glebe 
remained  in  the  proprietors  of  Banchory  "  ;  and,  if  these  state- 
ments were  substantiated,  the  appellant  would  not  be  in  a 
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H.  L.  (Sc.)  position  to  ask  decree  in  terms  of  his  summons.    There  is  no 
1896       direct  evidence  in  support  of  the  allegation  that  the  glebe  was 
Ogston     designed  out  of  the  lands  of  the  Kirkton ;  it  rests  upon  mere 
conjecture ;  and,  in  my  opinion,  there  are  various  considerations 
v^^hich  strongly  point  to  a  different  conclusion. 

It  appears  from  the  minute-book  of  the  presbytery  of  Aber- 
deen that  the  glebe  was  designated  by  them  in  March,  1602. 
The  difficulties  which  beset  this  part  of  the  case  have  arisen 
from  the  fact  that  the  presbytery  clerk,  though  he  left  a  blank 
space  for  the  purpose,  has  omitted  to  enter  the  formal  act  of 
designation,  which,  if  it  had  been  extant,  would  have  shewn 
the  particular  lands  which  were  taken  from  their  owners,  or 
given  up  by  them,  in  order  to  constitute  the  glebe  of  the  parish. 
There  seems  no  reason  to  doubt  that  the  glebe  as  then  desig- 
nated, with  the  exception  of  some  immaterial  alterations  of 
boundary  which  were  made  about  the  year  1837,  has  ever  since 
been  possessed  by  Mr.  Eobert  Mercer,  the  incumbent  of  1602, 
and  his  successors  in  the  benefice.  The  parsonage  of  Banchory- 
Devenick  was  anciently  held  by  a  prebend  of  Old  Machar,  who 
had  his  residence  in  Aberdeen ;  the  cure  being  served  by  a 
vicar,  who,  in  all  likelihood,  had  a  residence  at  Banchory- 
Devenick.  It  is,  however,  obvious  that,  in  1602,  the  minister's 
demand  for  a  glebe,  and  the  lands  assigned  to  him,  included  a 
much  larger  area  than  had  previously  been  occupied  by  the 
vicar. 

The  statutes  from  which,  in  the  year  1602,  the  authority  of 
presbyteries  to  allocate  glebes  for  the  reformed  clergy  was 
derived  were  1563,  c.  72;  1572,  c.  48;  1592,  c.  118,  and  1593, 
c.  165.  By  these  Acts  the  powers  of  the  presbytery  had  been 
gradually  increased ;  but  they  did  not,  as  yet,  extend  beyond 
church  lands,  i.e.,  lands  which  either  were,  or  had  at  one  time 
been,  the  property  of  the  church.  The  Act  of  1593  (Thomson's 
Acts,  vol.  4,  p.  17)  provided  that,  in  cases  where  there  was  no 
glebe,  or  where  the  old  glebe  was  less  than  four  acres,  the 
designation  was  to  be  made  of  the  parson,  vicar,  abbot,  or 
prior's  lands,  and  failing  thereof  out  of  the  bishop's  lands, 
friar's  lands,  or  any  other  kirk  land  lying  within  the  bounds 
of  the  said  parish." 
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Banchory,  Kirkton  of  Banchory,  and  Ardoe,  were  all  of  them  h.  l.  (Sc.) 
church  lands  within  the  meaning  of  these  Acts ;  but  there  was  i896 
this  material  difference  between  them.    Banchory  and  Ardoe  ogston 

were  abbot's  lands,  having  originally  belonged  to  the  abbot  and  g^^^'^^^^ 

convent  of  Arbroath ;   whereas  the  lands  of  Kirkton  were   

.  Lord  Watson. 

bishop's  lands,  and  therefore  not  liable  to  be  designated  as   

glebe  until  Banchory  and  Ardoe  had  been  exhausted.  I  have 
failed  to  discover,  and  the  respondent  did  not  suggest,  any 
reason  why  the  presbytery,  in  assigning  a  glebe  to  the  minister 
of  Banchory-Devenick,  should  have  entirely  disregarded  the 
order  of  designation  prescribed  by  the  Act  of  1593.  The 
Kirkton  of  Banchory  was  not  acquired  by  the  proprietor  of 
Banchory  until  1618  ;  and  it  cannot  be  presumed  that  its  then 
owner  consented  to  part  of  it  being  designated  in  1602,  in  order 
to  protect  Banchory  and  Ardoe  from  designation. 

There  are  other  considerations  which,  to  my  niind,  enhance 
the  improbability  of  any  part  of  the  Kirkton  of  Banchory  having 
been  included  in  the  designation  of  1602.  There  is  nothing  to 
shew  that  any  of  the  lands  of  Kirkton  were  riparian.  The 
terms  of  the  Crown  Charter  of  1744  do  not  appear  to  me 
necessarily  to  indicate  that  they  were  so.  It  was  not  a  charter 
containing  any  fresh  grant,  but  was  merely  a  renewal  of  the 
rights  already  held  by  the  predecessors  of  the  grantee  in  and 
connected  with  the  lands  of  Banchory  and  Kirkton,  the  latter 
having  admittedly  no  right  of  salmon  fishing  attached  to  them. 
It  was  revised  and  passed  by  the  Scottish  Court  of  Exchequer,  as 
then  constituted  under  6  Anne,  c.  26,  who  had  no  power  to  add 
to  the  rights  previously  granted  out  by  the  Crown.  According 
to  Mr.  Erskine  (Inst.  I.  3,  32),  ''When  the  signature  contains 
no  more  than  was  contained  in  the  vassal's  former  charter,  the 
barons  may  pass  it ;  but  when  it  imports  a  conveyance  of  any 
new  subject  not  formerly  granted  by  the  Crown,  it  must  be 
first  superscribed  by  the  King  himself  ;  for  if  it  pass  of  course 
in  exchequer,  it  is  not  effectual  to  the  grantee,  in  so  far  as 
relates  to  such  new  right."  If,  therefore,  part  of  Kirkton  was 
riparian,  the  grant  of  its  salmon  fishings  was  ultra  vires  of  the 
Court,  and  could  not  bind  the  Crown.  If  not,  the  charter  did 
nothing  more  than  continue  the  former  investitures.    I  do  not 


132 


HOUSE  OF  LOKDS 


[1896] 


H.  L.  (Sc.) 
1896 
Ogston 

V. 

Stewart. 

Lord  Watson, 


think  it  ought  to  be  assumed  that  the  Court  of  Exchequer 
either  neglected  its  duty  or  exceeded  its  powers. 

In  these  circumstances,  I  am  of  opinion  that  it  is  matter  of 
reasonable  inference  from  the  title  deeds  of  the  litigants,  and 
from  the  facts  disclosed  in  the  proof,  that  the  glebe  of  Banchory- 
Devenick  as  designated  did  not  include  any  part  of  Kirkton, 
and  that  it  did  include  portions  both  of  Banchory  and  Ardoe. 
It  being  beyond  the  power  of  the  presbytery  to  assign  salmon 
fishings  to  the  minister,  the  disputed  fishings  would,  in  that 
case,  remain  with  Ardoe,  and  the  other  fishings  of  the  glebe 
with  Banchory. 

I  would,  therefore,  advise  your  Lordships  to  reverse  the 
judgment  appealed  from  ;  to  restore  the  Lord  Ordinary's  inter- 
locutor of  February  8,  1893,  and  to  declare  that  the  respondent 
must  pay  to  the  appellant  the  expenses  incurred  by  him  in  the 
Court  of  Session  after  the  date  of  that  interlocutor,  and  also  his 
cost  of  this  appeal. 

I  have  been  requested  by  Lord  Shand,  who  is  unable  to  be 
present  to-day,  to  state  that  he  has  examined  and  concurs  in 
the  opinion  which  I  have  expressed. 


LoED  Halsbuey  L.C.  I  concur  in  the  judgment  which  has 
been  moved  by  my  noble  and  learned  friend,  and  with  the 
grounds  on  which  he  has  rested  it. 


LoED  Macnaghten.  I  have  had  an  opportunity  of  reading 
the  opinion  of  my  noble  and  learned  friend  opposite  (Lord 
Watson),  and  I  entirely  concur  in  it. 

LoED  Davey.  I  also  have  had  an  opportunity  of  reading 
the  judgment  which  has  just  been  delivered,  and  entirely 
concur  in  it. 

Interlocutor  appealed  from  reversed  and  the  inter- 
locutor of  the  Lord  Ordinary  of  February  8, 
1893,  restored.  The  respondent  to  pay  the 
appellant  the  expenses  incimxd  by  him  in  the 
Court  of  Session  since  the  date  of  the  Lord 
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Ordinary's  interlocutor,  and  also  the  appel-  H.  L.  (Sc.) 
lanVs  costs  of  the  appeal.  „  1896 

Ogston 

Lords'  Journalsy  March  26,  1896.  v. 

Stewart, 

Agents  for  appellant :  Grahames,  Currey  d:  SpenSy  for  C,  d- 
P.  H.  Chalmers,  Advocates,  Aberdeen,  and  Auld  &  Macdonald, 
W.S.,  Edinburgh. 

Agents  for  respondent :  A.  d  W,  Beveridge,  for  Lumsden  d 
Davidson,  Advocates,  Aberdeen,  and  T.  J,  Gordon  d  Falconer, 
W.B.,  Edinburgh. 


[HOUSE  OF  LORDS.] 
GEIFFIN'S  DIVOECE  BILL.  ^  h.l.(d.) 

s,  1896 
Divorce  Bill — Substituted  Service — Deceased  Witness — Judge's  Note  of  Evidence 

— Admissibility.  March  3,  17. 

A  certified  copy  of  the  judge's  notes  of  the  evidence  of  a  witness  called 
by  the  petitioner  at  the  hearing  of  a  petition  for  divorce  a  mensa  et  thoro 
cannot,  in  case  of  the  death  of  the  witness,  be  received  as  proof  of  the 
matters  deposed  to  by  him  upon  the  second  reading  of  a  bill  for  divorce 
presented  by  the  petitioner. 

Bill  to  dissolve  the  marriage  between  Eichard  Hollings worth 
Griffin,  of  Dublin,  mechanical  engineer,  and  the  respondent 
Annie  B.  Griffin,  his  now  wife,  on  the  ground  of  her  adultery. 

The  marriage  was  celebrated  on  August  15,  1876.  Two 
children  of  the  marriage  were  living,  the  youngest  aged 
thirteen. 

On  November  16,  1885,  the  respondent  left  her  home 
ostensibly  on  a  visit ;  but  the  petitioner  shortly  afterwards 
discovered  that  she  and  one  George  Linton  Earle  had  passed 
the  night  of  November  17  at  Moore's  Hotel,  Queenstown,  and 
had  sailed  the  next  day  for  America.  The  respondent  at  the 
date  of  the  petition  resided  at  1106,  Jefferson  Avenue,  Brooklyn, 
New  York,  under  the  name  of  Mrs.  Earle.  Shortly  after  her 
flight  she  wrote  a  letter  to  the  petitioner  asking  for  forgiveness  ; 
but  by  the  same  post  one  was  received  from  her  addressed  to 
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L.  (D.)  the  petitioner's  servant,  in  which  ishe  practically  admitted 
1896      her  guilt. 

Griffin's  June  1,  1886,  the  petitioner  obtained  in  the]  Probate  and 

^Bn-L^^    Matrimonial  Division,  Dublin,  a  final  decree  of  divorce  a  mensa 

  et  thoro. 

In  1888  the  petitioner  instructed  his  solicitor  to  introduce 
a  bill  in  Parliament  to  dissolve  the  marriage ;  but,  having  only  a 
salary  of  about  140^.,  he  could  not  proceed  further  owing  to  the 
expense. 

On  May  1,  1895,  the  petitioner  brought  an  action  in  Ireland 
against  Earle  for  criminal  conversation,  and  the  writ  was  served 
on  Earle  personally  at  1106,  Jefferson  Avenue,  Brooklyn,  New 
York.  Damages  of  BOOL  were  awarded  against  Earle  in  his 
absence,  but  nothing  had  been  obtained. 


Substituted  Seevice. 

March  3.  Henry  C.  Gollan  applied  to  the  House  that  notice 
of  the  second  reading  of  the  bill  might  be  allowed  to  be  served 
on  A.  E.  0.  Lowndes,  the  solicitor  of  the  respondent.  A.  E.  0. 
Lowndes  stated  that  he  had  been  instructed  by  letter  from  the 
respondent  in  New  York  to  appear  in  the  proposed  proceedings 
of  1888.  In  1895  he  had  been  in  communication  with  her, 
and  he  produced  a  letter  from  her  asking  him  to  forward  the 
documents  connected  with  the  bill.  He  had  never  seen  the 
respondent.  The  letter  was  proved  to  be  in  the  handwriting  of 
the  respondent. 

The  House  (Lord  Halsbury  L.C.,  and  Lords  Herschell, 
Macnaghten,  and  Morris)  made  the  required  order. 

Second  Eeading. 

March  17.  James  Boberts,  for  the  petitioner,  stated  the 
facts  as  given  above.  Having  called  the  petitioner  and  other 
witnesses,  he  produced  the  death  certificate  of  Patrick  Fitz- 
gerald, the  late  proprietor  of  Moore's  Hotel,  Queenstown,  who 
at  the  hearing  of  the  petition  in  Dublin  in  1886  gave  evidence 
proving  the  guilt  of  the  respondent.    Counsel  then  proposed  to 
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read  Fitzgerald's  evidence  taken  from  the  certified  copy  of  the  H.  L.  (D.) 
judge's  notes  (1),  citing  Llewelyn's  Divorce  Bill,  1851.  (2)  1896 

[LoED  Halsbuey  L.C.  It  is  quite  true  that  the  standing  griffin's 
orders  require  that  an  of&cial  copy  of  the  proceedings  in  the  ^^^^^^ 

Court  below  should  be  laid  on  the  table  of  the  House ;  but  that   

does  not  supply  the  place  of  evidence,  v^here  evidence  is  neces- 
sary. The  judge's  notes,  though  very  important,  do  not  prove 
themselves.  I  am  not  aware  of  any  Act  of  Parliament  which 
makes  a  certified  copy  of  the  judge's  notes  evidence ;  it  may  be 
immaterial  in  this  case,  but  it  would  be  a  rather  bad  precedent 
to  admit  them  without  more.  Have  you  an  affidavit  that  this 
evidence  was  given  ?] 

Boherts,    The  petitioner's  Dublin  agent  is  now  present,  and 
he  was  in  Court  when  the  evidence  in  question  was  given. 

[LoED  Halsbuey  L.C.    That  will  do.] 

W.  J.  Brett  deposed  that  he  had  the  conduct  of  the  petitioner's 
action  in  Dublin.  The  deceased,  Patrick  Fitzgerald,  was  called 
as  a  witness;  he  remembered  the  effect  of  that  evidence;  the 
extract  from  the  judge's  notes  was  a  correct  account  of  the 
evidence  he  heard  the  deceased  give.  He  was  present  when 
the  judge's  notes  were  signed  and  sealed  by  the  officer  of  the 
Court. 

The  judge's  notes  of  the  evidence  were  then  read. 

The  House  (Lord  Halsbury  L.C,  and  Lords  Watson, 
Herschell,  Macnaghten,  Morris,  Shand  and  Davey — there  being 
also  present  the  Bishop  of  Manchester)  passed  the  preamble  of 
the  bill. 

Agents  for  petitioner :  Mills,  Lochyer  d  Mills,  for  William 
J,  Brett,  Dublin, 

(1)  It  appeared  that  as  there  were  (2)  TJie   Times,  July   16,   1851 ; 

no  official  shorthand  notes  of  the  trial  83  H.  L.  Jour.  373.    See  ]\Iacq.  H.  L. 

a  certified  copy  of  the  judge's  notes  577 ;  and  Taylor's  Evidence,  9th  ed. 

were  obtained  and  delivered  in.  s.  546. 
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Where  a  special  case  is  calculated  and  intended  to  raise  for  decision 
questions  of  fact  only,  the  proceedings  are  extra  cursum  curias,  the  judgment 
of  the  Court  is  in  the  nature  of  an  arbitrator's  award,  and  an  appeal  cannot 
be  entertained  if  its  competency  is  objected  to  by  the  party  holding  the 
judgment.  If  in  these  circumstances  the  Court  of  Appeal  reverses  the 
judgment  below,  this  House  has  no  jurisdiction  except  to  reverse  as  incom- 
petent the  judgment  of  the  Court  of  Appeal. 

Appeal  from  an  order  of  the  Court  of  Appeal  reversing  an 
order  of  the  Queen's  Bench  Division  in  the  circumstances  stated 
in  the  judgment  of  Lord  Watson. 

Nov.  18,  19.  Forbes^  Q-G.y  and  George  Banks y  for  appellant. 
Cohen,  Q.C.,  and  Scott  Fox,  for  respondent. 

The  House  took  time  for  consideration. 

Dec.  16.  LoEB  Halsbuey  L.C.  IMy  Lords,  in  this  case  an 
effort  has  heen  made  to  try  in  the  form  of  a  special  case  a  pure 
question  of  fact,  and  to  make  it  subject  to  the  ordinary  conse- 
quences of  an  appeal,  first  to  the  Court  of  Appeal,  and  then  to 
this  House. 

Speaking  for  myself,  my  Lords,  I  will  not  be  a  party  to  such 
a  course  of  procedure.  It  is  objectionable  in  two  ways :  it  is 
objectionable  as  asking  your  Lordships  to  try  a  question  of  fact 
without  the  facts  themselves  being  put  before  you.  It  is 
objectionable  as  a  question  of  procedure  because  the  Legislature 
has  provided  a  mode  of  deciding  questions  of  law  when  the 
parties  are  practically  agreed  upon  the  facts ;  but  this  is  an 
effort  to  make  use  of  that  convenient  method  of  trying  a 
question  of  law  by  agreeing  to  what  is  called  a  special  case. 
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but  which  by  arrangement  between  the  parties  does  not  state  H.  L.  (E.) 
either  the  inferences  of  fact  or  even  all  the  facts  from  which  1895 

inferences  are  to  be  drawn.  Burgess 

It  has  been  candidly  admitted  by  counsel  at  the  Bar  how  j^q^ton 
this  has  occurred.     The  parties  could  not  agree  on  the  facts —  —7 

^  ^     ^  Lord  Halsbury 

in  particular  as  to  what  passed  at  the  conversation  between  the 
parties — which  conversation,  terminating  in  an  agreement, 
would  have  been  decisive  one  way  or  the  other  upon  the  ques- 
tion which  your  Lordships  are  asked  to  determine  now.  Because 
the  parties  could  not  agree,  and  there  was  no  person  who  could 
decide  between  them  how  the  fact  was,  they  agreed  to  a  special 
case  in  which  this  matter  is  left  out  altogether^ — the  intentional 
omission  including  the  disputed  parts  of  the  conversation  as  to 
an  agreement — and  asked  first  the  Court  below,  and  now  your 
Lordships  to  grope  in  the  dark  as  best  you  can  to  find  out 
what  was  the  real  effect  of  the  agreement  between  the  parties 
which  the  parties  themselves  have  deliberately  withheld  because 
they  could  not  agree  upon  the  evidence  of  what  passed  between 
them.  My  Lords,  I  think  that  is  a  complete  perversion  of  the 
procedure  provided  by  the  rules. 

When  the  case  came  before  the  Divisional  Court  it  was 
immediately  observed  by  the  judges  that  this  was  not  properly 
a  special  case,  and  neither  by  counsel  nor  judges  was  it  treated 
as  being  left  to  the  judges  as  a  special  case  raising  a  question 
of  law ;  but  upon  the  invitation  of  counsel  the  learned  judges 
agreed  to  hear  it  and  decide  it  as  a  question  of  fact.  After 
the  judgment  was  given  both  the  learned  judges,  upon  an 
application  to  stay,  interposed  with  the  observation  <  that  it 
having  been  left  to  them  to  decide  as  a  question  of  fact  they 
could  not  see  how  there  could  be  any  appeal.  Both  judges 
were  agreed  that  there  was  no  point  of  law,  and,  indeed,  that 
has  not  been  disputed  before  your  Lordships.  I  am  therefore 
of  opinion  that  there  is  no  appeal.  The  learned  judges  were 
invited  to  sit  practically  as  arbitrators,  and  their  decision  upon 
the  only  question  in  dispute,  namely,  the  question  of  fact,  I 
regard  as  final. 

In  saying  this,  I  have  not  omitted  to  observe  that  the  special 
case  in  terms  allows  the  Court  to  draw  inferences  of  fact ;  that 
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H.  L.  (E.)  is  a  very  well  understood  provision.    Occasionally  it  will  happen 
1895  that  upon  the  facts  as  agreed  some  point  is  left  uncovered,  and 
BuEGEss  order  to  prevent  the  necessity  of  going  back  to  the  arbitrator 
Morton  tribunal  of  fact,  that  provision  is  inserted  to  enable  the 
  Court,  upon  the  question  of  law  raised,  to  draw  such  inferences 

Lord  Halsbury 

L-C'  of  fact  as  may  not  be  specifically  found.  But  the  objection 
here  is  that  no  question  of  law  was  raised  or  intended  to  be 
raised,  but  a  question  of  fact  only,  which  the  Divisional  Court 
only  heard  upon  the  understanding  that  they  were  arbitrating 
between  the  parties. 

My  Lords,  it  has  been  held  in  this  House  that  where  with 
the  acquiescence  of  both  parties  a  judge  departs  from  the 
ordinary  course  of  procedure  and,  as  in  this  case,  decides  upon  a 
question  of  fact,  it  is  incompetent  for  the  parties  afterwards  to 
assume  that  they  have  then  an  alternative  mode  of  proceeding 
and  to  treat  the  matter  as  if  it  had  been  heard  in  due  course. 

I  am  satisfied  that  if  the  parties  had  not  agreed  to  take  the 
decision  of  the  Divisional  Court  upon  the  question  of  fact  that 
Court  would  have  refused  to  hear  the  case.  The  parties  having 
done  so,  I  think  they  are  now  precluded  from  treating  the  matter 
as  subject  to  appeal,  and  I  think,  therefore,  that  this  appeal 
must  succeed  upon  the  ground  that  the  Court  of  Appeal  had  no 
jurisdiction  to  entertain  the  question. 

For  these  reasons  it  becomes  unnecessary  to  consider  what 
would  have  been  the  proper  decision,  and  I  accordingly  move 
your  Lordships  that  the  judgment  of  the  Court  of  Appeal  be 
reversed,  and  the  original  judgment  of  the  Divisional  Court 
restored,  the  respondent  to  pay  to  the  appellant  the  costs  both 
here  and  below.  ;  . 


Lord  "Watson,  My  Lords,  before  deaHng  with  the  points 
which  require  to  be  considered  in  this  appeal,  it  is  necessary  to 
notice  the  circumstances  giving  rise  to  the  action,  and  also  the 
peculiar  course  of  procedure  which  it  has  taken. 

On  September  30,  1891,  the  firm  of  Bean  &  Gough,  con- 
sisting of  two  partners,  was  dissolved  by  mutual  consent  upon 
the  terms  that  Gough  should  continue  the  business,  and  should, 
in  consideration  of  his  being  permitted  to  take  over  the  bulk  of 
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I'vZ  assets,  relieve  the  retiring  partner  of  the  whole  liabilities  of   H-  L.  (E.) 
the  firm.    Some  time  (it  does  not  appear  how  long)  before  the  1895 
date  of  the  dissolution  the  respondent  had  a  meeting  with  the  Buegess 
two  partners,  at  which  he  consented,  in  the  event  of  its  taking  jhqetox. 
place,  to  assist  Gough  towards  carrying  on  the  business.    He  L^^rdwTtson. 
accordingly  continued  to  deal  with  Gough,  who  traded  under 
the  name  of  C.  H.  Gough  &  Co.,  until  the  concern  became 
bankrupt  in  July  1892.    At  the  time  of  its  dissolution  the  old 
firm  was  owing  a  considerable  sum  to  the  respondent. 

The  appellant,  who  is  trustee  in  the  bankruptcy  of  C.  H. 
Gough  &  Co.,  in  December  1892  brought  this  action  against 
the  respondent  for  recovery  of  1067Z.  IO5.  lOd.,  as  the  balance 
due  on  his  transactions  with  the  bankrupt.  The  respondent 
resisted  decree,  mainly  on  the  ground  that  he  was  entitled  to 
set  off  against  that  balance  the  sum  due  to  him  by  the  old  firm. 
The  cause  was  set  down  for  trial  at  York  before  the  late  Lord 
Chief  Justice,  when,  there  being  no  likelihood  of  its  being 
reached,  the  parties,  with  the  consent  of  the  learned  judge, 
agreed  to  withdraw  it  from  trial,  and  to  state  a  special  case  for 
the  decision  of  the  Court. 

In  the  special  case  the  only  matter  which  is  professedly 
submitted  for  adjudication  is  the  respondent's  contention  to  the 
effect  that  "  he  is  entitled  to  set  off  the  moneys  owing  to  him 
from  the  said  firm  of  Bean  &  Gough,  at  the  date  of  the  said 
dissolution  of  partnership,  against  the  sum  claimed  on  the  writ." 
The  case  accordingly  concludes  by  stating  the  agreement  of 
parties  that,  in  the  event  of  his  contention  being  sustained, 
judgment  should  be  entered  for  the  respondent,  with  costs,  and 
that  it  should  be  declared  that  he  was  entitled  to  prove  against 
the  bankrupt  estate  for  62^. ;  and  that,  in  the  event  of  its  being 
rejected,  judgment  should  be  entered  for  the  appellant  for  the 
sum  of  836Z.  lis.  with  costs. 

The  facts  and  circumstances  detailed  in  the  case  are.  not 
calculated,  and  were  not  intended,  to  raise  directly  any  question 
of  law.  In  the  Courts  below,  and  at  your  Lordships'  Bar, 
neither  party  attempted  to  conceal  that  the  facts  necessary  in 
order  to  raise  the  law  are  not  ascertained.  They  admitted  that 
their  primary  if  not  their  only  object  was  to  obtain  a  decision 
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upon  a  question  of  fact,  that  question  being,  whether  the 
statements  in  the  case  do  or  do  not  warrant  the  inference  that 
the  respondent  had,  before  the  bankruptcy  of  Gough,  made  an 
agreement  which  would  entitle  him  to  a  set-off. 

The  case  was  first  submitted  to  a  Divisional  Court,  composed 
of  Wills  and  Wright  JJ.,  who  pointed  out  the  incompetency 
and  inexpediency  of  trying  such  a  question  by  means  of  a  special 
case,  but  expressed  their  willingness  to  do  the  best  they  could 
to  decide  it,  if  the  parties  desired  them  to  do  so.  On  that 
footing  the  learned  judges  heard  the  case,  and  gave  judgment 
for  the  present  appellant,  upon  the  ground  that  the  facts  and 
circumstances  stated  were  insufficient  to  warrant  an  inference 
that  the  respondent  had  made  any  agreement  which  could 
support  his  plea  of  compensation. 

That  decision  was  brought  by  the  respondent  under  the  review 
of  the  Court  of  Appeal,  who  reversed  it  and  gave  judgment 
in  his  favour.  The  Master  of  the  EoUs,  with  Lopes  and 
Davey  L.JJ.,  held  it  to  be  a  matter  of  reasonable  inference  that, 
at  his  meeting  with  the  partners  before  September  30, 1891,  the 
respondent  had,  in  fact,  agreed,  in  the  event  of  a  dissolution 
taking  place,  to  discharge  Bean  and  to  accept  Gough  as  his  sole 
debtor.  The  opinions  delivered  by  the  learned  judges  deal 
exclusively  with  that  question  of  fact,  upon  which  alone  their 
decision  was  based.  But  the  present  appellant  objected  to 
the  competency  of  their  interfering  with  the  judgment  of  the 
Divisional  Court,  which  he  maintained  to  be  conclusive.  The 
objection  was,  however,  overruled.  The  Master  of  the  Bolls, 
after  adverting  to  the  terms  of  the  special  case,  said  :  "  Whether 
it  is  necessary  in  those  circumstances  that  a  question  of  law 
should  be  raised,  is  a  matter  which  it  seems  to  me  it  is  not 
necessary  to  decide  in  this  case,  because  I  cannot  have  a  doubt 
but  that  there  were  some  difficult  questions  of  law  raised  in  this 
case,  as  well  as  inferences  of  fact  which  were  to  be  drawn,  so 
that  it  is  a  special  case  under  the  ordinary  circumstances  of  a 
special  case,  with  power  for  the  Court  to  draw  inferences  of 
fact." 

I  am  unable  to  assent  to  the  view  thus  stated  by  Lord  Esher. 
It  does  not  appear  to  me  to  admit  of  doubt  that  the  judgment 
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of  the  Divisional  Court  was  substantially  a  consent  order.  I 
am  also  satisfied  that  the  whole  proceedings,  in  the  cause,  from 
and  after  the  time  when  the  parties  thought  fit  to  retire  from 
the  proper  tribunal  for  its  trial,  have  been  extra  cursum  curiae. 
The  rules  which  govern  procedure  on  the  common  law  side  of 
the  High  Court  of  Justice  do  not  contemplate  or  permit  the 
use  of  a  special  case  except  for  the  purpose  of  obtaining  the 
decision  of  questions  of  law  arising  upon  facts  which  are 
admitted ;  and  the  consent  of  a  judge  to  its  use  for  the  purpose 
of  trying  a  question  of  fact  cannot,  although  the  fact  when 
found  might  give  rise  to  legal  questions,  make  it  a  regular 
proceeding  in  the  ordinary  course  of  law.  I  think  the  consent 
of  the  judge  in  this  case  must  be  presumed  to  have  been  given 
on  the  assumption  that  the  parties  meant  to  raise  directly  some 
question  of  law,  although  it  now  appears  that  they  entertained 
no  such  intention. 

There  are  several  decisions  of  this  House,  in  cases  coming 
from  Scotland,  which  appear  to  me  to  affirm  that  the  judgment 
of  a  court  below,  pronounced  extra  cursum  curiae,  is  in  the 
nature  of  an  arbiter's  award,  and  that,  as  a  general  rule  at 
least,  no  appeal  from  it  will  lie.  An  appeal  was  held,  on 
that  ground,  to  be  incompetent  in  Craig  v.  Duffus  (1) ;  Dudgeon 
V.  Thomson  (2)  and  Magistrates  of  Be7ifreto  v.  Hohy.  (3)  All  of 
these  cases  had  the  following  features  in  common  :  (1.)  The 
action  had  been  remitted  to  the  jury  court  by  an  interlocutor 
which  was  not  subject  to  review  ;  (2.)  the  parties  had  agreed, 
either  before  the  trial  commenced,  or  before  the  jury  were 
asked  to  consider  their  verdict,  to  withdraw  the  action  from 
■jury  trial,  and  to  accept  the  decision  of  the  Court,  in  one 
instance,  upon  a  proof  to  be  taken  by  commission,  and  in  the 
others,  upon  the  notes  of  the  presiding  judge  and  the  produc- 
tions made  before  him ;  and  (3.)  the  Court  referred  to  was  a 
division  of  the  Court  of  Session,  so  that  the  appeal  was  against 
the  first  and  only  decision  which  had  been  given  upon  the 
evidence.  I  may  add,  that  all  of  these  cases  involved  questions 
oi  law  arising  upon  the  facts,  when  these  were  ascertained. 

(1)  G  Bell's  Ap.  308.  (2)  1  Macq.  714. 

(3)  2  Macq.  478. 

A.  C.  1896.  :3  M 
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H.  L.  (E.)       The  subsequent  decision  of  the  House  in  Bickett  v.  Morris  (1) 

1895  does  not  trench  upon  the  authority  of  these  precedents,  althoughi 

Burgess  it  estabhshes  an  exception  in  cases  where  the  party  holding  the 

Morton  original  judgment  has  stated  no  objection  to  an  appeal  from  it 

X  T^r:  to  an  intermediate  court.    In  that  case  the  action  was  one  of 

Lord  Watson. 

  the  causes  specially  appropriated  for  trial  by  jury  under  the 

provisions  of  the  Scottish  Judicature  Act  of  1825.  "Whilst  it 
depended  before  the  Lord  Ordinary,  and  before  the  usual  order 
was  made,  remitting  it  to  the  jury  court,  the  parties  agreed  that 
it  should  be  disposed  of  by  the  Court  upon  a  proof  by  commis- 
sion. The  proof  was  taken  and  was  reported  to  the  Lord 
Ordinary,  who,  after  hearing  parties,  assoilzied  the  defender. 
The  pursuers  then  presented  a  reclaiming  note,  to  the  com- 
petency of  which  no  objection  was  stated;  and  the  second 
division  recalled  the  interlocutor  of  the  Lord  Ordinary  and  gave 
judgment  for  the  pursuers. 

The  defender  brought  an  appeal  to  this  House  against  the 
decision  of  the  second  division,  and  was  met  by  a  preliminary 
plea  of  incompetency.  After  hearing  a  full  argument  upon  the' 
point,  the  Lord  Chancellor  (Lord  Chelmsford),  Lord  Cran worth,, 
and  Lord  Westbury  unanimously  repelled  the  plea,  heard  the 
appeal  upon  its  merits,  and  affirmed  the  judgment  appealed' 
from.  The  Lord  Chancellor  said,  "  By  taking  the  step  of 
appealing  to  the  Inner  House,  the  pursuers,  in  my  opinion, 
have  precluded  themselves  from  objecting  that  the  interlocutor 
pronounced  in  their  favour  is  not  subject  to  all  the  consequences 
of  other  interlocutors,  and,  therefore,  appealable  to  this  House."' 
Lord  Westbury  observed,  "  Upon  the  question  of  competency,, 
it  must  be  understood  that  the  decision  of  your  Lordships  pro- 
ceeds upon  its  being  personally  incompetent  to  the  respondents, 
to  raise  that  objection." 

In  my  opinion,  it  necessarily  follows  from  the  rule  laid  down 
.  by  the  House  in  these  cases,  that  the  Court  of  Appeal  were 
incompetent  to  entertain  the  respondent's  appeal  to  them^ 
unless  the  appellant  unreservedly  submitted  the  determination 
of  the  special  case,  upon  its  merits,  to  their  jurisdiction.  So" 
far  from  acquiescing  in,  he  objected  to  the  jurisdiction  of  the 
(1)  L.  R.  1  H.  L.,  Sc.  47. 
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Appeal  Court,  and  there  can  therefore  be  no  reason  for  holding, 
as  in  Bichett  v.  Morris  (1),  that  he  is  personally  barred  from 
now  pleading  the  absolute  finality  of  the  judgment  of  the 
Divisional  Court.  In  my  opinion  the  House  has,  in  these 
circumstances  no  jurisdiction  except  to  reverse,  as  incompetent, 
the  judgment  of  the  Court  of  Appeal. 

I  therefore  concur  in  the  judgment  which  has  been  moved  by 
the  Lord  Chancellor. 


H.  L.  (E.) 
1895 

BuKGESg 
V. 

Morton. 

Lord  Watson. 


LoED  Shand.    My  Lords,  the  special  case  adjusted  by  the 
parties  in  this  cause  did  not  expressly  state  what  was  the 
question  raised  for  the  decision  of  the  Court.    Article  18  sets 
forth  the  defendant's  contention  that  he  is  entitled,  as  against 
the  claim  of  the  plaintiff  as  trustee  in  bankruptcy  of  Charles 
Henry  Gough  for  goods  sold  and  delivered  to  the  defendant  b}^ 
Gough  trading  under  the  firm  of  C.  H.  Gough  &  Co.,  to  set  off 
the  debt  mentioned  in  the  case  due  to  him  by  the  company  of 
Bean  and  Gough,  of  which  Gough  had  been  a  partner.  The 
grounds  on  which  this  contention  is  rested  are  explained  in  the 
other  articles  of  the  case.   The  defendant's  contention  depended 
entirely,  as  it  seems  to  me,  on  a  question  of  fact — the  question, 
namely,  whether  at  or  after  the  dissolution  of  the  firm  of  Bean 
and  Gough,  it  had  been  arranged  and  agreed  with  reference  to 
the  dealings  between  himself  and  Gough  that  the  defendant 
should  accept  of  Gough,  to  whom  the  assets  of  the  old  firm 
were  transferred,  as  his  sole  debtor  in  place  of  the  old  firm,  or 
at  least  that  Gough  should  personally  become  debtor  to  the 
defendant  in  the  debt  due  to  him  by  the  company  of  Bean  and 
Gough,  with  the  result  in  either  case  that  the  defendant  would 
have  a  right  of  compensation.    If  there  was  no  such  agreement 
in  fact  the  defendant  had  no  right  of  set  off.    If  there  w^as  such 
an  agreement  there  resulted  a  legal  right  to  set  off  the  debt 
due  to  him  by  the  old  firm  against  the  debt  claimed  by  Gough, 
or  the  plaintiff  his  trustee  in  bankruptcy,  who  had  no  higher 
right  than  was  possessed  by  the  bankrupt. 

The  true  question  to  be  determined  was,  therefore,  agreement 
or  no  agreement  to  the  effect  maintained  by  the  defendant ;  and 
  .     (1)  L.  .E.  1  H.  L.,  Sc.  47. 
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e.  L.  (e:)   this  question  as  one  of  fact  depended  on  the  view  which  the 
1895       Court  should  take  of  what  occurred  at  an  interview  between 
BuKGEss    the  defendant  and  Gough  mentioned  in  Article  5  of  the  case, 
Morton.  correspondence  and  conduct  of  the  parties,  par- 

Lo^dsband    '^icularly  in  the  rendering  of  accounts  and  the  making  up  of 

  statements  of  accounts  as  fully  set  forth  in  the  other  Articles. 

The  whole  statements  in  the  case  relate  entirely  to  the  evidence 
bearing  on  the  question  of  agreement  or  no  agreement.  That 
question  of  fact  once  determined  the  legal  result  necessarily 
followed.  If  the  agreement  was  proved  the  right  of  set  off 
followed.  If  the  proof  of  agreement  failed  the  plaintiff  was 
entitled  to  decree  in  terms  of  his  claim. 

The  learned  counsel  for  the  parties  were  unable  to  suggest 
any  different  view  from  that  now  stated.  Where  a  question  of 
law  arises  on  facts  agreed  on,  or  on  alternative  views  of  the 
facts,  the  question  admits  of  being  distinctly  stated,  and  it 
is  usual  and  desirable  that  it  should  be  so  stated  expressly.  In 
the  present  instance  not  only  does  the  special  case  state  no  such 
question,  but  counsel  did  not  suggest  that  any  such  question 
admitted  of  being  formulated.  It  is  true  that  the  case  con- 
tains in  Article  20  the  clause  usually  inserted  where  questions 
of  law  are  presented  for  decision,  namely,  "  The  Court  is  to  be 
at  liberty  to  draw  inferences  of  fact "  ;  but  on  examination  if  it 
turns  out,  as  here,  that  the  only  duty  which  it  is  sought  to 
throw  on  the  Court  is  to  draw  such  inferences  from  which 
certain  legal  consequences  admittedly  follow,  this  only  shews 
that  the  question  for  decision  and  judgment  is  one  of  fact  only. 

All  this  being  so,  I  am  of  opinion  with  your  Lordships  that 
the  case  was  one  which  the  Divisional  Court  was  not  bound  to 
entertain.  As  soon  as  it  became  apparent  to  the  learned  judges 
of  that  Court — and  this  seems  to  have  been  at  an  early  stage  of 
the  argument— that  the  special  case  raised  only  a  question  of 
lact  for  their  determination,  they  would  have  been  warranted  in 
declining  to  give  judgment  on  it ;  and  with  a  special  case  in 
which  the  statements  left  so  much  to  conjecture,  and  where  the 
parol  evidence  of  the  parties  would  in  many  respects  have 
supplied  satisfactory  grounds  for  decision  one  way  or  another, 
in  place  of  mere  grounds  for  speculation  as  to  what  the  parties 
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meant,  and  said,  and  did,  it  is  not  unlikely  that  the  ends  of   H.  L.  (E.) 
justice  would  have  been  better  served  had  this  course  been  1895 
taken.    It  is  apparent  that  the  learned  judges  yielded  to  the  buegess 
entreaties  of  both  parties  in  entertaining  and  disposing  of  the  ^q^ton 

case,  and  I  a^ee  in  thinking  that  the  proceeding  vv^as  extra   

cursum  curiae,  and  that  the  decision  of  the  dispute  between  the   

parties  was  of  the  nature  of  an  award  by  arbiters,  as,  indeed, 
the  learned  judges  of  the  Divisional  Court  seem  themselves  to 
have  thought,  as  appears  not  only  from  the  terms  of  Wills  J.'s 
judgment,  but  from  the  observations  of  both  judges  when  the 
defendant  proposed  to  appeal. 

It  follows,  on  the  authority  of  the  series  of  cases  cited  by  my 
noble  and  learned  friend,  Lord  Watson,  that  as  the  plaintiff 
maintained  the  finality  of  the  decision  of  the  Divisional  Court 
in  the  Court  of  Appeal,  their  Lordships,  in  place  of  dealing  with 
the  merits  of  the  cause,  should  have  sustained  that  contention, 
and  held  that  the  proceedings  and  decision  having  been  extra 
cursum  curiae,  they  could  not  entertain  the  appeal. 

On  these  grounds  I  agree  in  thinking  that  the  judgment  of 
the  Court  of  Appeal  should  be  recalled,  and  that  of  the  Divi- 
sional Court  restored. 

Order  of  the  Court  of  Appeal  reversed,  and  order 
of  the  Queen  s  Bench  Division  restored  ivith 
costs  here  and  heloio  :  cause  remitted  to  the 
Queen's  Bench  Division  . 

Lords'  Journals,  December  16,  1895. 

SoHcitors  for  appellant :  Steavenson  dc  Couldtcell,  for  T.  Piercy, 
Leeds. 

SoHcitors  for  respondent :  Vincent  d-  Vincent,  for  Peckover  i(- 
Scriven,  Leeds. 
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[HOUSE  OF  LORDS.] 
s.  L.  (E.)  Ex  parte  GEOEGE  STAPYLTON  BAENES,  Appellant. 

1896 

V— Company — Winding-up — Public  Examination  of  Promoters,  Directors  and 
March  2.  Officers— Companies  {Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63),  s.  8. 

The  Court  has  no  jurisdiction  to  direct  any  person  to  be  publicly 
examined  under  s.  8,  sub-s.  3  of  the  Companies  (Winding-up)  Act,  1890, 
unless  the  official  receiver  has  made  a  "further  report"  under  sub-s.  2 
from  which  it  appears  that  in  his  opinion  a  fraud  has  been  committed  by 
a  person  in  the  promotion  or  formation  of  the  company,  or  by  a  director  or 
other  officer  of  the  company  in  relation  to  the  company  since  its  formation. 

And  the  power  to  direct  a  public  examination  of  the  persons  mentioned 
in  sub-s.  3  does  not  apply  to  any  one  of  them  against  whom  a  prima  facie 
case  of  fraud  has  not  been  disclosed  by  the  "  further  report "  of  the  official 
receiver. 


An  order  having  been  made  on  November  7,  1894,  that  a 
company  entitled  the  Enghsh  and  Scottish  Mercantile  Invest- 
ment Trust,  Limited,  be  wound  up  by  the  Court,  the  of&cial 
receiver  on  March  11,  1895,  made  his  prehminary  report  under 
the  Companies  (Winding-up)  Act  s.  8,  sub-s.  1.  The  report 
discussed  (inter  aha)  the  causes  of  the  failure  and  insolvency  of 
the  company,  the  distribution  of  a  cheque  for  2000Z.  among 
some  of  the  retiring  trustees,  and  other  matters  in  the  formation 
and  conduct  of  the  company,  and  expressed  the  official  receiver's 
opinion  that  further  inquiry  was  desirable  as  to  the  failure  of 
the  company  and  the  conduct  of  its  business,  and  that  for  that 
purpose  a  public  examination  of  certain  persons  (trustees  and 
other  officers  of  the  company)  named  in  the  schedule  should  be 
held.  Upon  an  application  by  the  official  receiver  for  an  order 
directing  the  attendance  of  those  persons  for  examination 
pursuant  to  s.  8,  the  Court  of  Appeal  (Lindley  and  Kay  L.J  J.), 
affirming  the  decision  of  Vaughan  "Williams  J.,  refused  to 
make  any  order.  Against  these  decisions  the  official  receiver 
appealed.  (1) 

(1)  Sect.  8  of  the  Companies  (Wind-  an  order  for  winding-up  a  company, 
ing-up)  Act,  1890,  c.  63,  says  : —  the  official  receiver  shall,  as  soon  as 

"  (1.)  Where  the  Court  has  made     practicable  after  receipt  of  the  state- 
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Sir  B.  E.  Webster  A.-G.,  and  higle  Joyce  {W.  B.  Lindley  H.  L.  (E.) 
with  them),  for  the  appellant.    The  Courts  below  gave  no  1896 

  Ex  parte 

Baenes. 


ment  of  the  company's  affairs,  submit 
»~a  preliminary  report  to  the  Court : — 

"  (a)  As  to  the  amount  of  capital 
issued,  subscribed,  and  paid 
up,  and  the  estimated 
amount  of  assets  and  lia- 
bilities; and 

"  (h)  If  the  company  has  failed,  as 
to  the  causes  of  the  failure ; 
and 

(c)  Whether  in  his  opinion  further 
inquiry  is  desirable  as  to 
any  matter  relating  to  the 
promotion,  formation,  or 
failure  of  the  company,  or 
the  conduct  of  the  business 
thereof. 

"  (2.)  The  official  receiver  may  also, 
if  he  thinks  fit,  make  a  further  report, 
or  further  reports,  stating  the  manner 
in  which  the  company  was  formed  and 
whether  in  his  opinion  any  fraud  has 
been  committed  by  any  person  in  the 
l)romotion  or  formation  of  the  com- 
pany or  by  any  director  or  other 
officer  of  the  company  in  relation  to 
the  company  since  the  formation 
thereof,  and  any  other  matters  which 
in  his  opinion  it  is  desirable  to  bring 
to  the  notice  of  the  Court. 

"  (3.)  The  Court  may,  after  con- 
sideration of  any  such  report,  direct 
that  any  person,  who  has  taken  any 
part  in  the  promotion  or  formation  of 
the  company,  or  has  been  a  director 
or  officer  of  the  company,  shall  attend 
before  the  Court  on  a  day  appointed 
l)y  the  Court  for  that  purpose,  and  be 
publicly  examined  as  to  the  promotion 
or  formation  of  the  company,  or  as  to  the 
conduct  of  the  business  of  the  company, 
or  as  to  his  conduct  and  dealings  as 
director  or  officer  of  the  company. 


"  (4.)  The  official  receiver  shall  take 
part  in  the  examination,  and  for  that 
purpose  may,  if  specially  authorized 
by  the  Board  of  Trade  in  that  behalf, 
employ  a  solicitor  with  or  without 
counsel. 

"  (5.)  The  liquidator  where  the 
official  receiver  is  not  the  liquidator 
and  any  creditor  or  contributory  of 
the  company  may  also  take  part  in 
the  examination  either  personally  or 
by  solicitor  or  counsel. 

"  (6.)  The  Court  may  put  such 
questions  to  the  person  examined  as 
to  the  Court  may  seem  expedient. 

"  (7.)  The  person  examined  shall  be 
examined  on  oath,  and  it  shall  be  his 
duty  to  answer  all  such  questions  as 
the  Court  may  put  or  allow  to  be  put 
to  him.  The  person  examined  shall 
at  his  own  cost,  prior  to  such  examina- 
tion, be  furnished  with  a  copy  of  the 
official  receiver's  report,  and  shall  also 
at  his  own  cost  be  entitled  to  employ 
at  such  examination  a  solicitor  with 
or  without  counsel,  who  shall  be  at 
liberty  to  put  such  questions  to  the 
person  examined  as  the  Court  may 
deem  just  for  the  purpose  of  enabling 
that  person  to  explain  or  qualify  any 
answers  given  by  him.  Provided 
always,  that  if  such  person  is,  in  the 
opinion  of  the  Court,  exculpated  from 
any  charges  made  or  suggested  against 
him,  the  Court  may  allow  him  such 
costs  as  the  Court  in  its  discretion 
may  think  fit.  Notes  of  the  examina- 
tion shall  be  taken  down  in  writing, 
and  shall  be  read  over  to  or  by,  and 
signed  by,  the  person  examined,  and 
may  thereafter  be  used  in  evidence 
against  him.  They  shall  also  be  open 
to  the  inspection  of  any  creditor  or 
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H.  L.  (E.)  formal  judgment,  but  followed  the  decision  of  In  re  Great 
1896  Kruger  Gold  Mining  Co.,  Ex  parte  Barnard  (1),  from  whicb 
Ex  parte  this  is  in  substance  an  appeal.  The  question  is  whether  the 
words  in  s.  8,  sub-s.  3/'  after  consideration  of  any  such  report," 
refer  to  the  preliminary  report  mentioned  in  sub-s.  1  as  well  as- 
to  the  further  report  mentioned  in  sub-s.  2.  Grammatically 
and  naturally  they  do.  If  it  had  been  intended  to  exclude  the 
preliminary  report,  it  would  have  been  easy  to  say  "  after  con- 
sideration of  any  such  further  report."  There  is  no  adequate 
reason  why  the  narrower  construction  should  be  adopted,  the 
Court  having  a  discretion  which  would  enable  it  to  prevent  any 
injustice  being  done.  The  preliminary  report  may,  and  in  thi& 
case  does,  disclose  reasons  for  a  further  inquiry  and  a  public 
examination  of  certain  persons.  It  is  suggested  that  there  may 
be  a  private  examination  under  s.  115  of  the  Companies  Act, 
1862 ;  but  a  private  examination  is  not  so  effectual  and  searching 
as  a  public  one.  The  value  of  the  Act  will  be  diminished  if 
the  construction  of  the  Court  of  Appeal  be  affirmed.  Fraud  is> 
not  the  only  matter  mentioned  in  sub-s.  2,  and  the  construction 
now  called  in  question  gives  an  undue  prominence  to  a  charge 
of  fraud.  The  preliminary  report  is  compulsory  on  the  official 
receiver;  the  further  report  is  optional.  Why  should  the 
official  receiver  be  compelled  to  make  a  further  report  and 
make  a  formal  charge  of  fraud  when  he  is  possibly  not  in  a 
position  to  do  so  ? 

[Lord  Herschell.   In  order  that  the  person  to  be  examined 
may  know  what  charges  he  has  to  meet.    Sub-s.  7  shews  the 


contributory  of  the  company  at  all  registrar  in  bankriqotcy,  or  chief  clerk, 

reasonable  times.  or  before  any  district  registrar  of  the- 

"  (8.)  The  Court  may,  if  it  thinks  High  Court  named  for  the  purpose  by 

fit,  adjourn  the  examination  from  time  the  Lord  Chancellor,  or  in  the  case  of 

to  time.  companies  being   wound  up  by  a 

"(9.)  A  public  examination  under  Palatine  Court,  before  a  registrarj^of 

this  section  may,  if  the  Court  so  directs,  that  Court,  and  the  2)owers  of  the 

and  subject  to  general  rules,  be  held  Court  under  sub-sections  six,  seven,, 

before  any  judge  of  county  courts,  or  and  eight  of  this  section  may  (except 

before  any  officer  of  the  Supreme  as  to  costs)  be  exercised  by  the  person. 

Court,  being  an  official  referee,  master,  before  whom  the  examination  is  held." 

(1)  [1892]  3  Ch.  307. 
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intention  of  the  Legislature  that  no  person  should  be  publicly   H.  L.  (E.) 
examined  who  has  not  been  charged  with  fraud.    Otherwise  1896 
the  provision  as  to  costs  would  work  a  monstrous  injustice.]         Ex 'parte 

The  Court  of  Appeal  did  not  think  there  would  be  any  Baknes. 
injustice,  for  they  decided  in  In  re  Trust  and  Investment 
Corporation  of  South  Africa  (1)  that  a  person  might  be  publicly 
examined  without  having  been  charged  with  being  a  party  to 
any  fraud.  Sub-s.  3  says  "any  person  "  who  has  occupied  a 
certain  position  towards  the  company  may  be  directed  to  be 
publicly  examined.  The  construction  suggested  would  make 
the  words  read  "  any  person  reported  guilty  of  fraud."  The 
object  is  to  obtain  information. 

[Lord  Watson  referred  to  In  re  General  Phosphate  Corpora- 
tion. (2)  ] 

LoED  Halsbury  L.C.  My  Lords,  I  have  endeavoured, 
as  well  as  I  could,  to  keep  my  mind  free  from  the  prejudice 
which  may  have  existed  in  it  from  my  memory  of  what  took 
place  at  the  time  of  the  passing  of  the  Act  which  we  have  to 
construe,  and  simply  to  look  at  the  language  of  the  statute,  as 
if  I  had  never  heard  of  it  before. 

I  cannot  help  thinking,  with  the  utmost  deference  to  the 
judicial  opinions  that  have  been  given,  that  the  provisions  are 
reasonably  plain.  The  Legislature,  for  very  obvious  reasons — 
obvious  I  mean  when  one  looks  at  what  the  course  of  legislation 
has  been  with  reference  to  the  formation  of  companies  and  the 
conduct  and  management  of  them — thought  that  there  might 
be  cases  in  which  it  would  be  very  desirable  to  have  persons 
who  might  be  supposed  to  have  some  personal  interest  in  the 
conduct  and  management  of  companies  brought  to  the  test  of 
a  public  examination  ;  and  accordingly  the  Legislature,  where 
the  Court  has  made  an  order  for  winding  up  a  company, 
imposed  upon  the  official  receiver  a  duty  as  soon  as  practicable 
after  the  receipt  of  a  statement  of  tlie  company's  affairs  to 
submit  a  preliminary  report  to  the  Court.  That  preliminary 
report  was  to  contain  the  amount  of  capital  issued,  subscribed, 
and  paid  up,  and  the  estimated  amount  of  assets  and  liabilities." 

(0  Ch.  [\[V1.  (2)  [185)5]  I  Cli.  10. 
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H.  L.  (E.)   That  was  an  actual  duty  cast  upon  the  official  receiver.    If  the 
1896      company  had  failed,  he  was  to  report  "as  to  the  causes  of  the 
JSx  parte    failure,"  and  whether,  in  the  opinion  of  the  official  receiver, 
Barnes,     ''further  enquiry  is  desirable  as  to  any  matter  relating  to  the 

^^''^^Jl^^^'y  promotion,  formation,  or  failure  of  the  company,  or  the  conduct 
of  the  business  thereof."  So  far  there  seems  to  be  no  difficulty, 
and  no  necessity  for  further  exposition  of  the  object  and  meaning 
of  the  legislation  that  was  then  arrived  at. 

But  then  there  came  what  seems  to  me  to  be  an  absolutely 
independent  and  separate  set  of  provisions,  and  that  was  that  if 
the  official  receiver  thought  fit  he  was  to  make  a  further  report. 
The  expression  "if  he  thinks  fit"  must  of  course  mean  if  he 
arrives  at  a  judicial  conclusion  in  his  own  mind  that  such  facts 
are  before  him,  and  in  proof,  that  it  becomes  his  duty.  It  is 
left  to  him  to  do  it  if  he  thinks  fit ;  it  is  not  made  necessary  for 
him  to  do  it  in  every  case,  but  only  in  such  cases  as  in  his 
judgment  demand  such  a  course  to  be  pursued.  "  If  he  thinks 
fit "  he  is  to  "make  a  further  report  or  further  reports,  stating 
the  manner  in  which  the  company  was  formed,  and  whether  in 
his  opinion  any  fraud  has  been  committed  by  any  person  in  the 
promotion  or  formation  of  the  company,  or  by  any  director,  or 
other  officer  of  the  company,  in  relation  to  the  company  since 
the  formation  thereof,  and  any  other  matters  which  in  his 
opinion  it  is  desirable  to  bring  to  the  notice  of  the  Court." 

My  Lords,  the  next  sub-section,  upon  which  the  whole  ques- 
tion turns,  begins  with  these  words :  "  The  Court  may,  after 
consideration  of  any  such  report."  Now,  the  first  question 
which  arises  is  as  to  a  point  on  which  Mr.  Ingle  Joyce  relies : 
he  says  he  relies  upon  the  literal  meaning  of  the  words.  I 
confess,  to  my  mind,  reading  those  words  as  I  have  read  them, 
it  seems  to  me  reasonably  plain  that  the  word  "  such  "  there 
refers  to  the  last  preceding  provision,  and  that  what  the  drafts- 
man was  doing  was  this :  after  having  provided  for  these 
general  reports  which  have  reference  to  the  status  and  conduct 
of  the  company  and  its  affairs  he  goes  on  to  provide  that  where 
a  specific  report  has  been  made  with  reference  to  some  person 
who  has  committed  a  fraud  (I  will  say  a  word  presently  as  to 
what  I  mean  by  "some  person"),  the  Court  is  then  invested 
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with  a  new  jurisdiction.      The  Court  may,  after  consideration   H.  L.  (E.) 
of  any  such  report,  direct  that  any  person  who  has  taken  any  1896 
part  in  the  promotion  or  formation  of  the  company,  or  has  been    j^x  parte 
a  director  or  officer  of  the  company,  shall  attend  before  the  Barnes. 
Court  on  a  day  appointed  by  the  Court  for  that  purpose,  and  be  Lord  Haisbur. 
pubhcly  examined  as  to  the  promotion  or  formation  of  the 
company,  or  as  to  the  conduct  of  the  business  of  the  company, 
or  as  to  his  conduct  and  dealings  as  a  director  or  officer  of  the 
company." 

Now,  in  the  first  place,  it  is  obvious  to  inquire  what  can  be 
the  sense  or  meaning  of  those  provisions,  unless  they  have 
reference  to  the  report  which  calls  attention  to  the  fact  that 
some  person  has  committed  a  fraud  in  the  promotion  or  forma- 
tion of  the  company,  or  since  the  promotion  or  formation 
of  the  company.  Those  two  provisions  seem  to  be-  corre- 
lative. What  is  the  sense  or  meaning  of  them  unless  they  are 
correlative  ?  And  if  they  are,  certain  consequences  are  to  follow. 
What  are  the  consequences?  At  first  sight  one  would  say 
that,  if  the  object  is  a  public  examination,  and  if  the  public 
examination  is  to  be  upon  the  subject  which  has  been  by  the 
hypothesis  called  to  the  attention  of  the  Court  by  any  such 
report,  the  person  against  whom  the  allegation  is  made  is 
naturally  the  person  who  is  to  be  brought  before  the  Court  and 
examined  in  respect  of  it.  I  mean,  the  broadest  possible  view 
of  any  such  legislation  would  at  once  suggest  that  the  person 
who  has  been  reported  as  guilty  of  fraud  is  to  be  examined,  and 
he  is  to  be  summoned  to  answer  ,  upon  the  subject.  Certain 
consequences  follow  upon  that.  If  he  is  summoned,  and  if  he 
is  exculpated,  he  is  to  get  his  costs ;  if  not,  he  is  to  be  brought 
there  at  his  own  expense.  There  are  provisions  whereby  before 
he  is  examined,  The  person  examined  shall  at  his  own  costy 
prior  to  such  examination,  be  furnished  with  a  copy  of  the 
official  receiver's  report,  and  shall  also  at  his  own  cost  be 
entitled  to  employ  at  such  examination  a  solicitor  with  or  with- 
out counsel,  who  shall  be  at  liberty  to  put  such  questions,"  and 
so  on.  If  all  these  provisions  have  reference  to  a  person  who  is 
incriminated  by  the  report,  and  who  is  brought  there  in  the 
position  of  a  person  against  whom  a  suggestion  is  made  that 
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H.  L.  (E.)   he  has  been  guilty  of  fraud,  the  whole  system,  the  whole  code 
1896      thereby  created,  is  intelligible  and  rational,  and  one  can  under- 
Exparte    ^tand  what  the  meaning  of  each  part  of  it  is  ;  each  part  of  it 
Baenes.    reflects  light  upon  the  rest.    But  if  because  a  preliminary  case- 
Lord  Haisbury  j^as  bccu  made  against  A.  as  being  guilty  of  fraud — if  because 

  A.  has  been  in  that  sense  incriminated  by  the  official  receiver, 

B.  can  be  summoned  and  made  subject  to  all  these  conse- 
quences, although  no  preliminary  charge  of  fraud  has  been 
made  against  him  at  all,  the  whole  thing  becomes  irrational* 
and  unintelligible. 

My  Lords,  I  confess  I  entertain  not  the  smallest  doubt  that 
the  meaning  of  this  legislation  is  that,  in  order  to  give  the 
Court  jurisdiction  to  make  such  an  order,  there  must  be  a 
finding  of  fraud,  and  a  finding  of  fraud  against  an  individual 
who  is  thereby  made  subject  to  being  summoned  before  the 
Court,  and  is  compelled  to  answer,  whether  the  answer  in- 
criminates him  or  not,  but,  being  exculpated,  receives  his  costs, 
I  confess  I  am  unable,  looking  at  the  whole  of  the  legislation 
on  the  subject,  to  entertain  the  least  doubt  that  that  was  what 
the  Legislature  intended,  and  I  am  a  little  surprised,  I  confess, 
that  there  should  have  been  any  doubt  that  fraud  must  be- 
found;  by  which  I  do  not  mean  that  the  particular  word. 

fraud  "  must  be  used,  but  that  such  facts  must  be  found 
by  the  official  receiver  as  suggest  fraud  against  the  person' 
incriminated ;  and  that  there  must  be  an  individual  person  in- 
criminated :  it  is  not  enough  that  there  is  a  general  finding  that 
fraud  must  have  existed  somewhere,  which  would  mean  nothing  ; 
.  but  there  must  be  an  individual  person  pointed  to  and  in  respect 
of  whom  all  these  different  provisions,  for  his  protection  as  well 
as  for  his  being  made  an  example  of,  become  perfectly  reason- 
able. In  the  event  of  there  being  no  fraud  found,  or  in  the 
event  of  there  being  no  individual  pointed  out  as  being  sug- 
gested to  be  guilty  of  fraud,  I  entertain  no  doubt  that  the 
Court  has  no  jurisdiction  to  make  any  such  order  for  a  public 
examination. 

All  the  observations  that  have  been  addressed  to  us  with 
reference  to  the  necessity  of  an  inquiry  and  so  forth  are  dis- 
posed of  by  the  mere  existence,  unrepealed,  of  the  115th  section 
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in  the  Act  of  1862.    There  are  there  ample  means  of  inquiry ;  no   H.  L.  (E.) 
injustice  or  want  of  investigation  into  the  affairs  of  the  com-  1896 
pany  can  possibly  occur  if  that  provision  is  put  into  force.    This    Ex  parte 
later  provision  is  of  itself  and  by  itself  a  kind  of  penal  section  ^j^s. 
.against  a  fraudulent  director,  officer,  or  promoter ;  and,  inas-  Lord  Haisbury 
much  as  it  is  directed  to  that  person  and  that  person  alone,  it 
seems  to  me  that  it  follov^s  as  essential  to  the  jurisdiction  of 
the  Court  that  there  should  be  a  preliminary  finding,  which  is 
the  foundation  of  that  jurisdiction,  namely,  that  fraud  has  been 
committed  by  the  individual  person  who  is  pointed  out  by  the 
report ;  and,  in  the  absence  of  that  finding,  I  am  of  opinion 
that  the  Court  would  have  no  jurisdiction. 

Under  these  circumstances  I  move  your  Lordships  that  this 
appeal  be  dismissed. 

Lord  Watson.  My  Lords,  I  am  of  opinion  that  the  Court 
has  no  statutory  jurisdiction  to  direct  a  public  examination 
under  sub-s.  3,  except  upon  consideration  of  a  further  report 
made  by  the  official  receiver  in  terms  of  sub-s.  2.  I  am  also  of 
opinion  that  the  power  committed  to  the  Court  by  that  sub- 
section has  no  application  to  any  one  of  the  persons  therein 
mentioned  who  is  not  inculpated  in  this  sense  that  a  prima 
facie  case  of  fraud  on  his  part  is  disclosed  by  the  further  report. 

I  therefore  concur  in  the  judgment  that  has  been  moved. 

Lord  Herschell.  My  Lords,  I  am  of  the  same  opinion. 
I  think  that  the  natural  construction  of  the  words  any  such 
report  "  in  sub-s.  3  is  to  refer  them  to  the  report  or  reports 
which  are  mentioned  in  sub-s.  2.  But  in  addition  to  that,  it 
seems  to  me  that  the  other  provisions  contained  in  the  section 
make  it  clear  that  such  must  have  been  the  meaning.  Sub-s.  7 
applies  to  every  case  in  which  an  order  for  examination  is  made ; 
and  I  think  sub-s.  7  is  only  reasonably  applicable  in  the  case  of 
a  person  inculpated  in  a  report  of  the  official  receiver.  Of 
course,  I  do  not  mean  for  a  moment  to  suggest  that  the  official 
receiver  must  use  any  particular  language  in  the  report  which 
he  makes  under  sub-s.  2  ;  it  must  appear  from  that  report  that 
in  his  opinion  a  fraud  has  been  committed  by  A.  or  B.  or  C, 
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H.  L.  (E.)   as  the  case  may  be,  in  order  to  justify  an  order  for  the  examina- 
1896       tion  of  A.  or  B.  or  C.    Of  course,  no  form  of  words  would  be 
Ex  parte    necessary ;  and  although  the  matter  is  left  to  the  discretion  of 
Barnes.  official  receiver,  I  think  none  the  less  it  would  be  his  duty 

Lord  Herscheii.      exercise  that  discretion  in  the  particular  way  of  making  a. 

report,  if  in  his  opinion  there  were  a  case  of  fraud  established  by 
the  facts,  against  any  particular  person  or  persons. 

Now,  my  Lords,  these  provisions  I  think  must  be  read  in 
the  light  of  the  provisions  of  the  Companies  Act  1862  c.  89^ 
which  were  left  existing  when  this  later  legislation  was  passed.. 
The  Court  had  the  fullest  power  to  summon  before  it  anyone  it- 
pleased  within  the  limits  specified  in  s.  115  of  that  Act,  which 
I  think  would  have  included  any  person  who  could  give  infor- 
mation that  would  lead  to  proceedings  for  the  recovery  of 
money  for  the  benefit  of  the  company  whom  it  thought  fit. 
And  I  think  that  an  object,  if  not  the  only  object,  of  the  first 
sub-section  of  this  s.  8  was  to  impose  on  the  official  receiver  at 
an  early  period  the  duty  of  bringing  before  the  Court  informa- 
tion upon  certain  matters  connected  with  the  company  whick 
would  be  very  important  in  guiding  the  judgment  of  the  Court 
as  to  the  persons  who  ought  to  be  summoned  under  s.  115.  I 
think  there  is  a  purpose  amply  sufficient  to  be  served  by  the 
report  under  sub-s.  1  vdthout  supposing  that  it  was  intended 
upon  that  report  to  found  the  proceedings  referred  to  in  sub-s.  3* 
and  the  following  sub-sections. 

Now,  in  s.  115  of  the  Act  of  1862,  although  all  the  persons 
there  referred  to  might  be  summoned,  they  could  only  be 
.  summoned  on  a  tender  to  them  of  their  reasonable  expenses  of 
coming  to  be  examined.  "When  we  deal  with  the  provisions  of 
1890,  which  it  must  be  remembered  are  intended  to  operate 
side  by  side  with  s.  115,  we  find  that  the  expense  in  the  first 
instance  is  cast  absolutely  upon  the  person  to  be  examined. 
He  must  bear  even  the  expense  of  knowing  what  he  is  to  be 
examined  about ;  the  official  receiver's  report  is  only  to  be  had 
upon  those  terms  ;  and  the  later  provisions  (as  to  which  I  will 
say  something  in  a  moment),  about  allowing  him  costs  if  he 
exculpates  himself  from  the  charges,  shew  that  intention 
clearly.    Now,  that  is  perfectly  intelligible  if  you  suppose  that 


A.  C. 


AND  PEIVY  COUNCIL. 


155 


the  person  referred  to  in  sub-s.  3  and  the  subsequent  sub-   M.  L.  (E.) 
sections  is  an  inculpated  person,  otherwise  it  is  unintelligible.  1896 
If  he  is  not  a  person  who  is  prima  facie  to  blame,  why  should  ^^^^^ 
he  be  put  to  the  expense  of  ascertaining  what  the  charge  Baknes. 
against  him  is,  why  should  all  the  costs  be  thrown  upon  him,  i^ord  Herscheii 
and  why  should  he  not  have  any  expenses  tendered  to  him  ? 
It  is  quite  unintelhgible  why  he  should  be  put  in  that  position 
if  he  is  a  person  in  no  way  appearing  to  be  inculpated. 

When  one  comes  to  look  at  sub-s.  7  it  is  quite  clear  that  the 
Court  can  only  allow  expenses  to  a  person  ordered  to  attend 
for  examination  if,  in  the  opinion  of  the  Court,  he  is  excul- 
pated from  any  of  the  charges  made  or  suggested  against  him.. 
Both  the  Attorney-G-eneral  and  Mr.  Ingle  Joyce  conceded  that 
those  words  were  only  applicable  when  the  person  was  incul- 
pated in  the  report  of  the  official  receiver.  If  their  construc- 
tion is  right,  you  have  this  preposterous  result :  you  have  A., 
we  will  say,  inculpated  in  the  report  on  a  charge  of  fraud,  it  i& 
suggested  that  B.  and  C.  were  co-directors  with  him  or  co- 
officials  of  some  kind  or  other,  and  you  have  an  order  made^ 
and,  as  they  say,  properly  made,  for  the  examination  of  A.  and 
B.  and  C.  ;  and  on  the  examination  it  turns  out  that  none  of 
these  persons  were  to  blame.    Then  A.  applies  for  his  costs. 

Yes,"  say  the  Court;  "you  are  exculpated  and  we  will  give 
you  your  costs."  But  when  B.  and  C.  come,  the  answer  is,. 
"  No  ;  you  have  not  been  exculpated  because  you  were  never 
charged,  and  therefore  you  must  bear  the  expenses  yourself." 
Such  legislation  would  be  nothing  short  of  preposterous.  The 
only  construction  of  the  legislation  that  can  make  it  reasonable 
is  that  no  persons  can  be  ordered  to  attend  and  be  examined  at 
their  own  expense  but  those  who  are  prima  facie  inculpated- 
It  is  quite  reasonable  that  they  should  be  required  to  attend 
at  their  own  expense.  They  are  saved  from  injustice  by  the 
provision  that  if  they  are  exculpated  the  Court  can,  and  doubt- 
less will,  give  them  their  costs.  If  on  the  other  hand,,  whilst 
inculpated  persons  would  be  allowed  their  costs,  other  persons- 
could  be  examined  at  their  own  expense  who  could  not  be 
allowed  their  costs,  however  clear  it  might  be  that  they  had 
done  nothing  whatever  that  could  be  the  subject  of  blame,,  the 
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H.  L.  (E.)   provision  would  be  certainly  very  harsh,  very  unjust,  and  very 

1896  unreasonable. 
Ex  parte  Therefore,  when  all  the  provisions  are  regarded  together,  and 
Baenes.  g^jg^  enactment  existing  in  s.  115,  it  seems  to  me  that  the 
.ord  Herecheii.  ijitcntion  of  the  Legislature  is  reasonably  clear.  Nor  is  there 
any  mischief,  that  I  can  see,  likely  to  arise  from  such  a  con- 
struction. If  it  were  the  case  that  the  report  of  the  official 
receiver  on  such  a  point  must  be  made  once  for  all,  so  that  if 
there  appeared  a  prima  facie  case  for  a  public  examination  of 
A.  the  official  receiver  never  afterwards  could  make  a  report 
which  would  lead  to  the  public  examination  of  B.  or  C,  it  might 
be  said  that  mischief  might  arise.  But  it  is  clear  that  if  there 
is  not  at  the  outset  a  case  of  fraud  shewn  against  anybody 
but  A.,  B.  and  C,  who  are  officials  of  the  company  and  are 
supposed  to  know  something,  or  may  perhaps  be  suspected  of 
being  concerned  in  something  which  was  improper,  can  still  be 
summoned  for  examination  under  s.  115.  It  may  well  be  that 
something  which  transpires  in  the  public  examination  of  A. 
will  shew  the  necessity  of  summoning  B.  or  C.  under  s.  115. 
If,  when  they  are  examined  under  s.  115,  it  turns  out  that 
there  is  no  cause  for  believing  them  to  have  been  guilty  of 
fraud,  the  matter  will  of  course  end  there  ;  they  will  have  been 
examined,  they  will  have  given  all  the  information  they  can, 
and  no  further  step  will  be  necessary.  But  if  that  leads  to  a 
prima  facie  case  of  fraud  against  them,  they  are  not  to  be 
exempted  from  a  public  examination;  it  is  still  open  to  the 
official  receiver  to  make  a  further  report  about  their  conduct, 
upon  which  their  public  examination  will  ensue. 

It  seems  to  me,  therefore,  my  Lords,  that  while  the  con- 
struction which  your  Lordships'  House  is  putting  upon  this 
section  will  in  many  cases  prevent  injustice,  it  will  in  no  case 
prevent  justice  being  done  and  the  fullest  inquiry  being  made 
in  all  legitimate  cases. 

LoED  Macnaghten.  My  Lords,  I  am  entirely  of  the  same 
opinion. 

Lord  Moebis.    My  Lords,  I  concur. 
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LoED  Shand.    My  Lords,  I  also  concur,  and  I  only  venture   h.  l.  (E.) 
to  add  to  -what  has  been  said  by  my  noble  and  learned  friend  1896 
opposite  (Lord  Herscbell)  that  it  occurs  to  me  that  there  might    Ex  parte 
be  an  examination  of  directors  other  than  those  named  origin-  Eaenes. 
ally,  without  having  recourse  to  s.  115.    I  venture  to  suggest 
that  if  it  appeared  upon  the  examination  of  a  person,  A.,  v^ho 
had  been  inculpated,  or  even  from  information  which  the  official 
receiver  had  obtained  otherwise,  that  B.  and  C.  were  in  a  some- 
what similar  position,  then  the  official  receiver  might  in  that 
case  make  a  second  or  further  report  without  having  recourse 
to  the  powers  under  s.  115.    In  all  other  respects  I  quite  agree 
with  what  my  noble  and  learned  friends  have  said. 

LoED  Heeschell.  In  consequence  of  what  my  noble  and 
learned  friend  has  just  said,  I  wish  to  explain  that  I  did  not 
intend  to  imply  that  procedure  under  s.  115  would  be  a  condi- 
tion precedent  to  any  further  report  justifying  a  further  order 
for  public  examination,  but  merely  that  what  came  out  on  an 
examination  under  s.  115  might  render  such  public  examina- 
tion desirable,  and  that  it  might  be  had  notwithstanding  the 
previous  report. 

LoED  Davey.    My  Lords,  I  concur. 

Orders  appealed  from  affirmed  and  appeal 
disr)iissed. 

Lords'  Jomiials  March  2,  1896. 

Solicitor:  Walter  Miirton. 
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H.L.(i.)   THE  KT.  HON.  CHAELES  WILLIAM, 
1896         EAEL  OF  MOUNTCASHELL  .    .  . 

March  12.  ^^jd 

HELEN  STIELING  MOEE-SMYTH.    .  Eespondent. 

Estate  pur  Autre  Vie — Special  Occupant — Devolution  of  Estate — Wills  Act 
(1  Vict.  c.  26)  s.  6. 

An  estate  j)ur  autre  vie  was  created  by  the  conveyance  of  the  appellant's 
life  estate  in  lands  to  the  appellant  and  the  respondent  to  hold  to  the  use 
of  them  and  their  heirs  upon  certain  trusts,  with  a  declaration  that  all  the 
estates  and  interests  conveyed  to  the  respondent  were  conveyed  to  her  as 
trustee  for  an  infant : — 

Held,  that  the  infant's  equitable  estate  was  not  an  estate  to  him  and  hiy 
heirs,  and  that  there  being  no  "  special  occupant "  the  infant's  estate  upon 
his  death  passed  to  his  administratrix  under  s.  6  of  the  Wills  Act  1  Vict, 
c.  26. 

The  decision  of  the  Court  of  Appeal  in  Ireland  ([1895]  1  1.  R.  44) 
affirmed. 

Stephen,  the  late  Earl  of  Mountcashell,  a  bachelor  and  a 
lunatic  (so  found),  was  tenant  for  life  of  the  Mountcashell 
estates  in  Ireland,  his  brother,  the  appellant,  being  tenant  for 
life  in  remainder,  and  Eichard  the  appellant's  eldest  son  tenant 
in  tail  in  remainder. 

By  an  agreement  of  November  25,  1886,  between  the  appel- 
lant and  Eichard,  after  reciting  an  intended  purchase  by  them 
of  the  late  Earl's  life  estate,  it  was  agreed  (inter  alia)  that  after 
the  completion  of  the  purchase  the  income  of  the  estates  (after 
certain  payments)  should  during  the  life  of  the  appellant  be 
divided  equally  between  him  and  Eichard. 

This  intended  purchase  was  not  carried  out,  Eichard  having 
died  January  3^  1888,  leaving  a  widow,  the  respondent,  and  an 
infant  son  Claude,  who  became  tenant  in  tail  in  remainder. 

By  an  agreement  of  February  24,  1888  between  the  appel- 
lant and  the  respondent  the  appellant  covenanted  with  the 
respondent  (inter  alia)  that  if  the  purchase  of  the  lunatic  Earl's 
life  estate  should  be  sanctioned  by  the  Court  all  the  rights  and 
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interests  to  which  under  the  agreement  of  November  25,  1886,    H.  L.  (I.) 
if  Kichard  were  hving  and  that  agreement  perfected  he  would  1896 
be  entitled  should  as  between  himself  and  Claude  belong  and  eakTof 
pass  to  Claude  absolutely.  *  cashell 

By  an  order  of  the  Lord  Chancellor  of  Ireland  of  March  3, 
1888,  it  was  ordered  (inter  alia)  that  the  committee  of  the 
lunatic  Earl's  estate  should  execute  to  the  appellant,  and  to 
the  respondent  on  behalf  of  Claude,  a  proper  conveyance  of 
the  Earl's  life  estate.  By  deed  of  July  16,  1888,  a  conveyance 
of  the  lunatic  Earl's  life  estate  was  executed  by  the  committee, 
and  by  deed  of  December  10,  1888,  after  reciting  the  agreements 
and  other  documents  the  appellant  as  beneficial  owner  conveyed' 
to  the  appellant  and  the  respondent  all  the  lands  to  hold  untO' 
and  to  the  use  of  them  and  their  heirs  during  the  appellant's, 
life  upon  the  trusts  and  by,  with,  under  and  subject  to  the 
powers,  provisoes,  agreements  and  declarations,  contained  in 
the  agreements  of  November  25,  1886  and  February  24,  1888, 
or  such  and  so  many  of  the  same  as  were  then  capable  of 
taking  effect.  And  it  was  thereby  expressly  declared  by  the 
respondent  that  "  all  the  estates  and  interests  by  the  said  deed 
of  July  16,  1888  and  by  these  presents  conveyed  to  her  (and. 
subject  and  as  in  manner  therein  respectively  stated)  were 
and  are  respectively  conveyed  to  her  as  trustee  for  the  said 
Claude." 

On  November  9, 1889,  the  lunatic  Earl  died  and  the  appellant 
became  Earl  of  Mountcashell.  On  October  1,  1890  Claude  died 
an  infant. 

The  respondent  as  administratrix  of  Claude  having  brought 
an  action  in  Ireland  for  an  account  against  the  appellant. 
Porter  M.K.  made  an  order  declaring  (inter  alia)  that  on 
Claude's  death  the  moiety  of  the  estates  to  which  he  became 
entitled  by  virtue  of  the  agreement  of  February  24,  1888 
devolved  upon  and  became  vested  in  the  appellant  as  Claude's 
heir-at-law.  Upon  appeal  from  that  part  of  the  order  the 
Court  of  Appeal  in  Ireland  (Walker  L.C.,  Palles  C.B.  and 
Fitzgibbon  L.J.)  discharged  the  order  except  as  to  costs,  and 
declared  that  the  respondent  as  administratrix  was  entitled 
under  the  agreement  of  February  24, 1888,  to  one  moiety  of  the 

3         N  2 
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H.  L.  (I.)  rents  and  profits  of  the  Mountcashell  estates  received  by  the 

1890  appellant  under  the  agreement  which  accrued  due  during 

Eaei/of  Claude's  life  and  also  since  his  death  ;  and  further  declared  that 

Mount-  Claude's  death  the  moiety  of  the  estates  to  which  he  became 

CASHELL  _  _ 

t'.        entitled  by  virtue  of  the  said  agreement  devolved  upon  the 
— 1     *  respondent  as  Claude's  personal  representative ;  and  ordered  an 
account  to  be  taken  accordingly ;  the  appellant  to  pay  the 
respondent  the  costs  of  the  appeal.  (1) 

Against  this  decision  the  present  appeal  was  brought. 

March  9,  10,  12.  Levett  Q.C.  and  Thomas  Douglas,  for  the 
appellant.  Under  the  deed  of  December  10,  1888,  the  respon- 
dent took  an  estate  pur  autre  vie  in  trust  for  her  infant  son, 
Claude.  Her  estate  was  an  estate  of  quasi-fee,  a  descendible 
freehold:  (see  Burton's  Law  of  Eeal  Property,  240,  s.  730). 
Therefore  the  equitable  estate  of  Claude  was  also  a  descendible 
freehold  and  an  estate  of  quasi-fee  which  went  to  his  heirs. 
That  this  was  the  intention  and  effect  of  the  deed  is  shewn  by 
"the  reference  to  the  agreements  and  by  the  declaration  of  trust 
at  the  end  of  the  deed,  under  which  Claude  took  in  equity  the 
,same  estate  as  the  respondent  took  in  law.  It  is  as  if  it  had 
been  expressly  declared  that  the  respondent  was  trustee  for 
'Claude  and  his  heirs.  The  judgment  of  the  Master  of  the  Eolls 
in  Ireland  (1)  states  the  appellant's  contention  fully  and  clearly. 
If  this  were  the  case  of  a  will  there  is  no  doubt  that  Claude's 
estate  would  pass  to  his  heirs  :  Wall  v.  Byrne.  (2)  And  in  a 
•deed  words  of  inheritance  are  not  necessary  if  the  intention 
-  -can  be  discovered  to  pass  the  whole  estate  :  McClintock  v. 
Irvine  (3) ;  Brenan  v.  Boyne  (4)  ;  CoTie  v.  Brady  (5)  :  see  also 
Doe  d.  Lewis  v.  Lewis  (6)  (which  is  distinguishable,  the  word 

assigns  "  being  used  and  no  words  to  pass  the  whole  estate) 
and  Beynolds  v.  Wright.  (7)  The  judgment  of  the  Lord 
Chancellor  of  Ireland  (8)  to  a  certain  extent  supports  the 
decision  of  the  Master  of  the  Eolls. 

The  agreements  referred  to  in  the  deed  of  December  10, 1888, 

(1)  [1895]  1  I.  E.  44.  (5)  4  L.  E.  Ir.  653. 

(2)  2  J.  &  L.  118.  (6)  9  M.  &  W.  662. 

(3)  10  Ir.  Ch.  E.  480.  (7)  2  D.  F.  &  J.  590. 

' :  (4)  16  Ir.  Ch.  E.  87.  (8)  [1895]  1  1.  E.  at  pp.  68,  69. 
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were  executory  only,  if  they  had  been  carried  out  properly  the  H.  L.  (i.) 

estate  pur  autre  vie  would  have  been  limited  to  Claude  and  his  1896 

heirs  :  1  Co.  Litt.  41  b.    For  if  Eichard  had  not  died  and  the  earl  of 

agreement  of  1886  had  been  carried  out  the  limitation  would  cashell' 

have  been  to  Eichard  and  his  heirs,  and  Claude  stood  in  'v- 

Moee-Smyth, 

Eichard's  place.    The  Wills  Act  cannot  affect  the  construction   

of  written  agreements  and  deeds. 

Warmington  Q.C.  and  G.  A.  O'Connor  Q.G.  (of  the  Irish 
Bar;  Charles  Church  with  them),  for  the  respondent.  Sect.  6 
of  the  Wills  Act  (1  Yict.  c.  26),  repeating  in  substance  provisions 
of  the  Statute  of  Frauds,  enacts  "  That  if  no  disposition  by  will 
shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  nature, 
the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall 
come  to  him  by  reason  of  special  occupancy,  as  assets  by  descent, 
as  in  the  case  of  freehold  land  in  fee  simple ;  and  in  case  there 
shall  be  no  special  occupant  of  any  estate  pur  autre  vie,  whether 
freehold  or  customary  freehold,  tenant  right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether  a  corporeal  or 
incorporeal  hereditament,  it  shall  go  to  the  executor  or  admini- 
strator of  the  party  that  had  the  estate  thereof  by  virtue  of  the 
grant."  It  must  be  remembered  that  in  the  present  case  the 
Courts  are  dealing  not  with  a  disposition  of  an  old  estate  pur  autre 
vie  but  with  the  creation  of  a  new  one.  If  it  had  been  intended 
that  Claude's  estate  should  not  go  to  his  personal  representative, 
his  heirs  would  have  been  named.  His  heirs  not  being  named 
there  was  no  special  occupant  of  his  equitable  estate  and  on  his 
death  his  estate  passed  by  virtue  of  the  Act  to  his  administratrix 
the  respondent.  It  is  admitted  that  under  the  agreements 
there  was  no  special  occupant  of  Claude's  estate,  and  the 
respondent  had  no  power  to  alter  the  quality  of  Claude's  estate 
by  the  deed  of  December,  1888.  Even  if  she  had  the  power  it 
was  not  exercised ;  the  deed  adopts  the  language  of  the  agree- 
ments and  leaves  the  equitable  estate  as  it  was.  An  estate  pur 
autre  vie  is  not  a  descendible  freehold.  When  the  heirs  are 
named,  the  heir  takes  as  a  special  occupant,  per  formam  doni 
and  not  by  descent :  3  Bac.  Abr.  ''Estate  for  Life  and  Occu- 
pancy." There  is  no  authority  for  the  contention  that  an 
equitable  estate  such  as  Claude  took  passed  to  the  heir :  not 
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H.  L.  (I.)  one  decision  to  that  effect,  at  the  most  some  dicta.  Philips 

1896  V.  Philips  (1)  is  in  the  respondent's  favour,  and  if  the  report 

Earl  op  1^  2  Yern.  be  correct  almost  covers  the  present  case.    So  with 

^sHELL  ^-  ^^^^^  ^'  ^^^^^              McDermott  v.  Balfe.  (3)  The 

^-  decision  of  Sir  E.  Sus^den  in  Wall  v.  Byrne  (A)  was  hastily 
Moee-Smyth.    .  .  .        ^  .  . 

  given,  his  Lordship  refusing  to  hear  the  counsel  against  whom 

he  decided.    And  no  one  has  ever  been  able  to  find  the  decision 

in  England  to  which  he  referred.    There  are  decisions  prior  to 

Wall  V.  Byriie  (4)  which  do  not  support  the  Lord  Chancellor's 

judgment,  namely.  Doe  d.  Kerr  v.  Cassidy  (5) ;  Jach  d.  Alexander 

V.  Jamieson  (6)  ;  BlaJce  v.  Jo7ies  d.  Blake.  (7) 

[They  also  cited  Witter  v.  Witter.  (8)] 

Levett  Q.C.  in  reply. 

LoED  Halsbuey  L.C.  My  Lords,  this  case  has  been  amply 
and  learnedly  argued,  but  to  my  mind  a  vast  amount  of  learning 
has  been  introduced  which  is  not  relevant  to  this  case.  It  has 
not  been  and  cannot  be  denied  that  apart  from  any  disposition 
of  this  estate  pur  autre  vie  to  the  heir  the  law  gives  it  to  the 
executor.  Therefore  the  only  thing  we  have  to  look  to  is  to  see 
whether  or  not  there  has  been  a  disposition  of  it  to  the  heir. 
'Now  it  is  not  denied  that  in  express  terms  it  is  not  given  either 
by  the  executory  agreements  or  by  the  deed  itself  executed  in 
pursuance  of  those  executory  agreements.  To  my  mind  it  is 
manifest  that  we  must  abide  by  the  terms  of  the  deed,  and  by 
the  terms  of  the  deed  no  such  disposition  is  made  of  it  as  would 
take  it  away  from  the  executor.  It  seems  to  me,  my  Lords, 
that  those  observations  dispose  of  this  case  entirely. 

I  have  followed  with  great  interest  the  learned  argument 
presented  to  us,  but  cannot  see  anything  in  the  executory  agree- 
ments or  the  deed  to  take  this  case  out  of  that  which  the  law  lays 
down  as  the  destination  of  an  estate  of  this  quality  and  character. 

I  observe  that  one  of  the  learned  judges  below  speaks  of  an 
exhaustive  and  entertaining  discussion  upon  the  subject  of  an 
estate  pur  autre  vie,  and  I  think  one  of  the  learned  counsel 

(1)  1  P.  Wilis.  34;  2  Yern.  430.  (5)  1  Hud.  &  B.  222,  n. 

(2)  9  M.  &  W.  662.  (6)  1  Hud.  &  B.  225,  n. 

(3)  I.  E.  2  Eq.  440.  (7)  1  Hud.  &  B.  227,  n. 

(4)  2  J.  &  L.  118,  (8)  3  P.  Wins.  99. 
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to-day  said  that  there  was  something  comic  about  it.    I  confess  H.  L.  (i.) 

that  to  my  own  mind  there  is  something  which  satisfies  both  i896 

of  those  phrases  when  one  looks  at  the  learned  discussions  that  eakl  of 

have  taken  place  in  ancient  times  and  sees  people  entangled  in  Mount- 

^  _  ^  r      X-  O  CASHELL 

verbal  cobwebs  of  their  own  spinning,  and  endeavouring  to  get  v. 

out  of  their  entanglements.    But  apart  from  that  antiquarian   

interest  it  seems  to  me  that  there  never  was  a  simpler  or  more 
obvious  case  than  this  of  the  operation  of  the  statute.    Upon  ' 
this  simple  ground  I  move  your  Lordships  that,  this  appeal  be 
dismissed  and  the  judgment  of  the  Court  of  Appeal  affirmed 
with  costs. 


LoED  Watson.  My  Lords,  I  concur  in  the  judgment  that 
has  been  moved.  I  think  the  decision  of  the  Appeal  Court  is 
clearly  right,  and  I  am  quite  satisfied  with  the  reasons  which 
have  been  assigned  for  it  by  the  Lord  Chief  Baron  and 
Fitzgibbon  L.J. 

LoED  Heeschell.  My  Lords,  I  will  only  trouble  your 
Lordships  with  a  word  or  two  upon  this  case.  It  is  common 
ground  that  this  estate  passed  to  the  executor  under  the  Wills 
Act  and  not  to  the  heir,  unless  it  can  be  shewn  that  the  heir 
was  named  as  special  occupant,  or  at  least  was  special  occupant. 
Now  in  the  deed  which  one  has  to  look  at,  in  the  first  instance 
the  heir  is  not  named  in  any  way.  The  argument  of  the 
learned  counsel  for  the  appellant  is  that  because  the  heirs  of 
the  grantees  are  named,  therefore  you  are  to  treat  the  heir  of  the 
infant  who  is  the  cestui  que  trust  as  being  also  named.  ,  There 
appears  to  be  no  authority  for  that,  and  I  can  see  no  reason  for 
it.  It  is  said  that  if  the  executory  agreements  had  been  carried 
out  as  they  ought  to  have  been,  the  heir  of  the  infant  would 
have  been  named.  My  Lords,  that  also  is  a  proposition  to 
which  I  am  unable  to  give  my  assent.  Looking  to  the  terms  of 
the  executory  agreements  I  see  no  reason  for  coming  to  that 
conclusion.  The  infant  obtained  the  full  benefit  of  the  whole 
estate  held  on  his  behalf  by  his  mother,  and  he  obtained  that 
just  as  much  if  on  his  death  it  passed  to  his  executor  as  if  on 
his  death  it  descended  to  his  heir. 
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H.  L.  (I.)  LoED  Macnaghten.    My  Lords,  I  am  of  the  same  opinion. 

1896  If  the  case  depended  solely  on  the  two  agreements  (the  agree- 

Earl  op  ment  of  1886  and  the  agreement  of  1888)  it  would,  I  thinks 

o^sHELL  impossible  to  contend  that  the  question  was  not  directly 

-y-  concluded  by  the  very  terms  of  the  Wills  Act.  So  far,  I  think, 
More-Smyth.  j  j 

  all  the  learned  judges  are  in  accord.  For  the  rest  I  agree- 
entirely  with  the  decision  of  the  Court  of  Appeal,  and  parti- 
cularly with  the  judgment  of  the  Lord  Chief  Baron. 

I  do  not  think  the  mother  had  any  power  to  alter  the  estate 
designed  for  the  infant,  and  further  I  do  not  think  she  has 
done  anything  purporting  to  alter  it.  The  notion  that  the 
equitable  estate  or  interest  of  the  infant  is  to  take  its  colour 
or  quality  for  the  purpose  of  transmission  from  the  legal  limita- 
tions in  the  conveyance  by  some  sort  of  principle  of  attraction 
or  relation  back,  and  that  thus  a  special  occupant  may  be 
supplied,  seems  to  me  to  be  a  fanciful  notion  without  any 
foundation  in  reason  or  authority.  The  legal  limitations  in  the 
conveyance  were,  I  think,  introduced  simply  for  the  purpose  of 
protecting  and  preserving  the  equitable  interest  which  the  infant 
took  under  the  agreement  of  1888,  and  which  he  had  at  the 
date  of  the  conveyance. 

LoED  MoEEis.    My  Lords,  I  concur. 

LoED  Davey.  My  Lords,  the  chief  argument  on  the  part  of 
the  appellant  has  been  that  the  devolution  of  the  legal  estate  in 
the  trustee  determines  by  some  sort  of  attraction  the  devolution 
of  the  equitable  estate  of  the  infant.  My  Lords,  I  agree  with 
what  has  been  said  on  this  point.  There  is,  in  my  opinion, 
neither  reason  nor  authority  for  that  proposition.  The  nature 
and  extent  of  the  equitable  interest  must  be  determined  by  the 
words  by  which  it  is  created.  Now  it  must  be  admitted  that 
.  where  an  estate  pur  autre  vie,  whether  equitable  or  legal,  is 
created  without  any  designation  of  a  special  occupant,  the  law 
casts  it  in  the  event  of  the  death  of  the  grantee,  upon  the 
executor,  and  it  is  for  those  who  say  that  it  ought  to  go  to  the 
heir  to  shew  that  there  are  some  words  in  the  creation  of  that 
equitable  or  legal  estate  pur  autre  vie  which  throw  it  upon  a 
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special  occupant.    It  has  long  since  been  established  that  in    H.  L.  (I.) 
determining  the  quality  of  an  estate  pur  autre  vie,  that  is  1896 
whether  it  goes  to  a  special  occupant  or  to  the  executor  by    earl  op 
statute,  you  look  to  the  terms  of  the  last  conveyance  of  the  ^^^^^t- 
estate,  and  not  to  the  original  grant,  to  ascertain  whether  it  is 
to  go  to  the  heir  or  to  the  les^al  personal  representative.    If  it 
IS  to  go  to  the  heir,  my  present  impression  is  that  express  words  - — 
are  necessary  and  that  in  a  deed,  at  all  events,  the  word heir  " 
must  be  used  for  the  purpose  of  designating  the  special  occu- 
pant.   It  occurred  to  me  in  the  course  of  the  argument  that 
the  learned  counsel  for  the  appellant  could  not  get  on  in  this 
case  without  first  rectifying  the  deed.    My  Lords,  supposing 
it  to  be  open  to  him  to  ask  your  Lordships  to  do  so,  that  is  to 
say  to  insert  words  in  the  deed  declaring  a  trust  which  we  do 
not  find  there,  I  am  bound  to  say  I  see  nothing  in  the  agree- 
ments from  which  your  Lordships  can  infer  that  the  declaration 
of  trust  in  favour  of  the  infant,  according  to  what  I  hold  to  be 
its  legal  interpretation,  is  contrary  to  the  intention  of  the 
parties  to  the  agreements. 

Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 

Lords'  Joiirnals  March  12,  1896. 

Solicitors  for  appellant :  Pattinson  dc  Brewer  for  W.  Buckley , 
Dublin. 

SoHcitors  for  respondent :  Prior,  Church  cC-  Adams  for  B. 
Peebles,  Dublin. 
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H.  L.  (E.)   THE  UNIVEKSAL  STOCK  EXCHANGE, 
189G  LIMITED  

March  20.  and 

DAVID  STEACHAN  .......  Eespondent. 

Stock  Exchange — Gaming  and  Wagering  Contract — Payment  of  Differences^'* 
— Securities  deposited  as  Cover  —  "To  ahide  the  Event ''^  —  Action  to 
recover  deposited  Securities — Gaming  Act  1845  (8  (fe  9  Vict,  c,  109),  s.  18. 

Where  both  parties  to  contracts  for  the  sale  and  purchase  of  stocks 
intend  that  no  stocks  shall  be  delivered  and  that  "  differences  "  only  shall 
be  accounted  for,  the  mere  fact  that  the  contracts  provide  that  either  party 
may  require  completion  of  the  purchase  and  delivery  or  receipt  (as  the  case 
may  be)  of  the  stocks,  does  not  prevent  them  from  being  contracts  by  way 
of  gaming  and  Avagering  within  the  Gaming  Act  1845,  c.  109  s.  18  and 
therefore  void. 

In  such  transactions  securities  deposited  by  one  of  the  parties  with  the 
other  to  secure  the  payment  of  "  differences  "  are  not  deposited  "  to  abide 
the  event "  within  the  meaning  of  s.  18,  and  are  recoverable  by  action. 

The  decision  of  the  Court  of  Appeal  ([1895]  2  Q.  B.  329)  affirmed. 

In  1893  and  1894  the  appellants  bought  from  and  sold  to  the 
respondent  various  stocks  and  shares  at  the  "  tape  prices  "  of 
the  day.  Bought  and  sold  notes  were  made  out  by  the  appel- 
lants in  each  transaction  stating  that  they  acted  "  as  principal 
or  jobber"  and  subject  to  "the  terms"  printed  on  the  back. 
The  "  terms  of  business  "  (which  were  signed  by  the  respondent) 
contained  these  statements  (inter  alia)  : — 

''2.  Every  purchase  or  sale  contracted  by  the  company  is  a 
bona  fide  transaction  for  delivery  on  a  specified  settling  day, 
and  the  company  is  always  prepared,  and  by  means  of  its 
capital  able  to  deliver  or  take  up  any  stock  it  may  at  any  time 
have  bought  or  sold,  and  the  contracts  entered  into  by  the 
company  are  not  contracts  of  gaming  or  wagering.  All  bargains 
are  to  be  completed  on  the  settling  day  named  in  the  contract, 
but  any  customer  wishing  to  postpone  completion  of  a  purchase 
or  sale,  may  arrange  with  the  company  (upon  terms)  for  post- 
ponement of  completion  until  a  future  date  (carry  over),  but 
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the  company  being  always  prepared  to  complete  on  the  settling 
day  originally  fixed,  may  decline  to  postpone  completion  at 
its  option. 

''3.  The  company  charges  no  commission  or  fees  of  any 
kind,  but  charges  a  fixed  rate  of  interest  of  5  per  cent,  per 
annum  on  the  purchase-money  of  all  stocks,  computed  from 
date  of  purchase  until  completion.  The  buyer  to  receive  from 
the  seller  all  dividends  falling  due  while  the  accoimt  is  ensuing, 
and  the  buyer  paying  all  expenses  of  transfer  of  stocks." 

"  6.  The  completion  of  all  purchases  and  sales  shall  take 
place  at  the  company's  office  at  noon  on  the  day  specified  in 
the  contract  or  otherwise  as  may  be  mutually  agreed  upon  .  .  .  ." 

"  8.  The  company  shall  have  a  lien,  until  the  account  is  closed 
and  properly  settled,  upon  all  the  stocks,  shares,  moneys,  or  other 
valuables  in  its  possession  belonging  to  customers  for  the  due 
performance  of  any  contract  or  engagement  which  they  may 
have  entered  into,"  with  power  to  realize  in  case  of  default. 

The  transactions  were  for  very  large  amounts,  and  in  no 
instance  were  stocks  or  shares  ever  delivered.  During  their 
progress  the  respondent  handed  to  the  appellants  securities  for 
the  performance  of  his  contracts.  In  April  1894  he  brought 
this  action  against  the  appellants  to  recover  the  securities, 
alleging  that  the  contracts  were  gambling  transactions  for 
"  differences."  The  defendants  claimed  to  retain  the  securities 
as  security  for  a  balance  which  they  alleged  he  owed  them  for 
differences  and  interest.  At  the  trial  before  Cave  J.  and  a 
special  jury  the  respondent  was  called  as  a  witness  and  a  cor- 
respondence and  other  documents  shewing  the  nature  of  the 
transactions  were  put  in.  The  appellants  called  no  witnesses. 
Cave  J.  said  at  the  beginning  of  his  summing-up  :  the  question 
which  you  have  to  try  is  whether  these  transactions  were  real 
bargains  for  purchase  of  stock,  or  whether  they  were  simply 
gambling  transactions  intended  to  end  in  the  payment  of 
differences  ....  I  have  no  doubt  that  most  if  not  all  of  you 
are  perfectly  familiar  with  transactions  on  the  Stock  Exchange, 
but  I  may  make  use  of  that  as  an  illustration  of  my  meaning. 
A  man  goes  to  a  broker  and  directs  him  to  buy  and  sell  so 
much  stock  as  the  case  may  be.   That  may  be,  in  the  eye  of  the 
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purciiaser,  a  gambling  transaction,  or  it  may  not.  If  he  means 
to  invest  his  money  in  the  purchase  of  the  stock  which  he  orders 
to  be  bought,  that  undoubtedly  is  a  perfectly  legitimate  and 
real  business  transaction.  If  he  does  not  mean  to  take  up  his 
stock,  if  he  means  to  sell  again  before  the  settling  day  arrives, 
that  may  be  a  gambling  transaction  so  far  as  he  is  concerned, 
but  it  is  not  necessarily  a  gambling  transaction  so  far  as  the 
broker  is  concerned ;  and  in  order  to  be  a  gambling  transaction 
such  as  the  law  points  at,  it  must  be  a  gambling  transaction  in 
the  intention  of  both  the  parties  to  it."  After  referring  to  the 
evidence  and  the  "terms  of  business"  the  learned  judge  con- 
cluded thus : — 

Notwithstanding  those  ostensible  terms  of  business,  was 
there  a  secret  understanding  that  the  stock  should  never  be 
called  for  or  delivered,  and  that  differences  only  should  be  dealt 
with  ?  If  there  was  that  secret  understanding,  then  the  plaintiff 
is  entitled  to  recover  his  securities.  If  there  was  not  that  secret 
understanding,  then  he  is  not  entitled  to  recover  them,  and  that 
is  the  only  question  with  which  I  need  trouble  you." 

The  jury  found  "that  the  whole  of  the  transactions  were 
gambling  transactions,  and  we  are  of  opinion  that  everything 
should  be  returned  to  the  plaintiff  that  the  law  allows." 

Cave  J.  entered  judgment  that  the  plaintiff  have  a  return  of 
the  securities,  or  recover  from  the  defendants  their  value.  The 
defendants  having  moved  the  Court  of  Appeal  to  set  aside  the 
verdict  and  judgment  and  enter  judgment  for  the  defendants  on 
the  grounds  that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  plaintiff's  case  and  that  the  judge  ought  to  have 
nonsuited,  that  the  verdict  was  against  the  weight  of  evidence, 
and  that  the  judge  misdirected  the  jury  (inter  alia)  in  not 
telling  them  that  the  contract  in  effect  was  at  the  option  of 
either  party  enforceable  at  law,  and  in  not  telHng  them  that 
there  being  a  contract  in  existence  they  must  find  for  the 
defendants  unless  there  was  sufficient  evidence  before  them  that 
both  parties  had  entered  into  another  contract  that  the  existing 
contract  should  never  be  enforced  by  either  party  and  was  to  be 
regarded  as  merely  colourable ;  and  in  telling  them  that  if  they 
thought  the  transactions  were  by  way  of  gaming  and  wagering 
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the  plaintiff  was  entitled  to  recover  the  securities  ;  or  for  a  new   H.  L.  (E.) 
trial — the  Court  of  Appeal  (Lord  Esher  M.K.,  A.  L.  Smith  and  i89G 
Higby  L.J  J.)  dismissed  the  appeal.  (1)  Universal 
By  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18,  "  All  con-  exch'T^ge 
tracts  or  agreements,  whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void ;  and  that  no  suit 
shall  be  brought  or  maintained  in  any  court  of  law  or  equit}^ 
for  recovering  any  sum  of  money  or  valuable  thing  alleged  to  be 
won  upon  any  wager,  or  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager  shall 
have  been  made  " 


March  19,  20.  Sir  E.  Clarke  Q.G.  and  E.  H.  Pollard,  for 
the  appellants.  There  was  no  evidence  to  support  the  verdict, 
no  evidence  of  an  agreement  written  or  verbal  that"  shares 
should  not  be  delivered :  the  plaintiff  himself  did  not  allege  in 
the  witness-box  that  he  so  intended :  intention  on  both  sides  is 
immaterial  if  no  agreement  was  come  to.  Where  as  here  there 
is  a  contract  of  sale  and  purchase  with  the  right  to  insist  upon 
dehvery  or  receipt  of  the  shares,  it  is  not  a  wager,  even  though 
neither  party  intend  to  enforce  the  right.  The  existence  of 
the  right  is  enough :  Universal  Stock  Exchange  Limited  v. 
Stevens  (2),  per  Eomer  J. ;  Loivenfeld  v.  Hoivat  (3),  both  being 
decisions  upon  contracts  identical  with  the  present ;  Shaio  v. 
Caledonian  By.  Co.  (4),  per  Lord  Shand ;  Thacker  v.  Hardy  (5) ; 
Forget  v.  Ostigmj.  (6)  It  follows  from  those  cases  that  even  if 
the  present  contracts  were  for  the  payment  of  differences  only, 
the  power  in  either  party  to  turn  them  into  real  contracts  of 
sale  and  purchase  by  insisting  upon  delivery  prevents  them 
from  being  contracts  of  gaming  and  wagering  within  the  Act  of 
1845.  Cave  J.  ought  so  to  have  directed  the  jury  and  after 
the  verdict  entered  judgment  for  the  defendants.  [They  also 
contended  that  the  verdict  was  against  the  weight  of  evidence.] 

Secondly,  assuming  that  these  were  void  contracts  under  the 


(1)  [1895]  2  Q.  B.  329. 

(2)  40  W.  \\.  494. 

(0)  19  Court  Sess.  Cas.  4tli  Series, 
128. 


(4)  17  (Vnirt  Soss.  Cas.  4tli  Series^, 
460,  475. 

(5)  4  Q.  B.  D.  085. 

(6)  [1895]  A.  C.  318. 
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Act  this  action  must  fail,  the  securities  having  been  deposited 
with  the  appellants  "  to  abide  the  event "  v^ithin  the  meaning 
of  s.  18.  The  Act  does  not  permit  the  recovery  of  deposits  to 
secure  a  void  contract.  Upon  the  hypothesis  that  these  were 
contracts  for  differences  only,  the  securities,  upon  which  by  the 
terms  of  business  the  appellants  have  a  lien  for  the  differences 
owing  to  them,  were  deposited  to  abide  the  event  of  wagers 
and  to  secure  the  payment  of  the  respondent's  debts  for  differ- 
ences. Even  if  they  were  not  deposited  to  abide  the  event,  the 
respondent  could  not  recover  them  by  action  unless  he  had  repu- 
diated the  wagers  and  revoked  the  authority  to  the  appellants  : 
see  Hampden  v.  Walsh.  (1)  Here  there  was  no  repudiation  or 
revocation.    [They  also  cited  Manning  v.  Fur  cell.  (2)] 

Bigliam  Q.C.  and  Muir.  Macke^izie,  for  the  respondent,  were 
not  heard. 


LoED  Halsbuey  L.C.  My  Lords,  this  case  comes  before 
your  Lordships  under  circumstances  which  render  it  unnecessary 
to  deal  with  it  very  elaborately  or  as  if  it  established  any  very 
important  principle  of  law.  The  question  of  law  intended  to 
be  argued  originally  was  whether  Cave  J.  misdirected  the 
jury.  [His  Lordship  read  the  first  part  of  the  summing. up  set 
out  above.]  I  am  wholly  unable  to  understand,  after  that 
direction  to  the  jury,  what  possible  misdirection  could  have 
been  suggested.  That  was  a  most  accurate  direction  to  the 
jury  of  what  they  were  to  find  upon  the  facts  before  them  ;  and 
although  there  is  a  direction  at  the  close  of  his  summing-up  to 
the  jury,  which  I  think  it  is  possible  -might  have  been  objected 
to  on  the  other  side  as  being  too  favourable  to  the  defendants, 
yet,  so  far  as  the  defendants  are  concerned,  it  appears  to  me 
that  it  is  impossible  to  say  that  the  learned  judge  did  not  put 
before  the  jury  the  true  question  which  they  had  to  determine. 

Therefore,  my  Lords,  the  case  resolves  itself  into  an  entirely 
different  question,  the  only  question  of  law  I  need  refer  to — 
namely,  whether  or  not  there  was  any  evidence  to  go  to  the 
jury.  I  cannot  doubt  that  there  was  a  very  considerable  amount 
of  evidence  to  go  to  the  jury,  and  I  agree  with  the  Courts  below 
(1)  1  Q.  B.  D.  189,  196.  (2)  7  D.  M.  &  G.  55. 


A.  C. 


AND  PKIVY  COUNCIL. 


171 


in  saying  that  one  does  not  adequately  discuss  that  question  by   H.  L.  (E.) 

taking  each  part  of  the  case  by  itself  and  dissecting  the  case,  i896 

and  disposing  of  this  or  that  piece  of  the  evidence  as  if  it  were  xj^f^ERSAL 

to  be  looked  at  alone.    The  whole  transaction  has  to  be  looked  »'^tock 

Exchange 

at,  and  the  whole  nature  of  this  institution,  whatever  it  is. 
Speaking  now  upon  the  evidence  before  us,  it  appears  to  me  as  - — " ' ' 
if  it  were  a  concern  expressly  designed  for  the  purpose  of  ^"'^^^Jlf^"^'^ 
enabling  people  to  gamble  in  such  a  way  as  to  evade  the  provi- 
sions of  the  law.  It  may  or  may  not  be  that — it  is  not  necessary 
to  decide  whether  it  is  or  not — it  is  not  before  us  at  the  moment ; 
but  I  am  saying  now,  as  justifying  the  finding  of  the  jury,  that 
that  is  what  it  seems  to  me  to  be,  looking  at  the  whole  nature 
of  the  agreement.  When  I  say  the  agreement  I  mean  the 
"  terms  of  business  "  which  they  call  upon  a  customer  to  sign, 
which  are  to  constitute  the  contractual  relations  between  the 
parties.  I  will  not  rely  too  much  upon  the  circumstances  of 
suspicion  in  it,  namely,  that  they  say  that  it  is  not  to  be  a 
gambling  transaction,  but  that  it  is  to  be  a  real  bona  fide  trans- 
action. When  I  look  at  the  terms  themselves  the  whole  scheme 
appears  to  me  to  be  intended  with  great  ingenuity  to  pretend 
that  there  is  to  be  a  real  transaction,  and  yet  there  is  to  be  a 
payment  in  respect  of  the  relations  between  the  parties  which  is 
only  reconcilable  in  my  mind  with  its  being  an  unreal  trans- 
action. They  are  to  get  5  per  cent.  Each  of  the  learned 
counsel  in  turn  has  been  asked  what  that  was  for,  inasmuch  as 
it  was  admitted  there  was  no  purchase  and  no  sale.  In  all  these 
transactions  not  one  single  purchase  or  sale  is  proved  to  have 
existed  during  the  whole  period  in  which  this  business  was 
going  on.  Then  if  the  real  meaning  of  the  parties  is  this,  that 
there  is  to  be  only  a  payment  of  differences,  what  is  it  but  a 
gaming  and  wagering  transaction  between  the  two  as  to  what 
shall  be  the  payment  on  the  one  side  or  on  the  other  side  ? 
My  Lords,  if  I  were  on  the  jury  I  should  come  to  that  conclu- 
sion ;  but  I  am  not  under  the  necessity  of  trying  this  question 
as  if  I  were  upon  the  jury,  because  the  jury  have  found  that  it 
was  a  gambling  transaction,  and  upon  evidence  which  seems  to 
me  extremely  satisfactory. 

The  only  question  for  your  Lordships  is  whether  there  was 
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evidence  to  go  to  the  jury,  because  under  the  circumstances 
of  this  case  it  would  be  idle  to  contend  that  if  there  was 
evidence  to  go  to  the  jury  this  is  a  case  in  which  your  Lordships 
would  say  that  the  case  should  be  tried  again  by  another  jury. 
I  am  satisfied,  as  far  as  I  am  concerned,  that  the  jury  were 
right,  and  that  there  was  ample  evidence  to  go  to  them  which 
would  justify  them  in  the  conclusion  at  which  they  arrived. 

I  therefore  move  your  Lordships  that  the  appeal  be  dismissed 
with  costs. 


LoED  Heeschell.  My  Lords,  I  am  of  the  same  opinion. 
So  long  as  the  finding  of  the  jury  that  it  was  a  gambling  trans- 
action stands,  it  is  impossible  for  the  defendants  to  object  to  the 
judgment  against  them  which  has  been  pronounced.  They  say 
that  that  finding  ought  not  to  stand ;  that  either  there  ought  to 
be  a  new  trial  because  the  learned  judge  misdirected  the  jury,  or 
because  the  verdict  was  against  the  weight  of  evidence,  or  that 
the  verdict  ought  to  be  entered  for  them  because  there  was  no 
evidence  to  go  to  the  jury  in  support  of  the  plaintiff's  case.  As 
to  misdirection,  I  can  see  none.  The  learned  judge  appears  to 
have  laid  dow^n  the  law  certainly  not  too  favourably  for  the 
plaintiff.  "With  regard  to  the  verdict  being  against  the  weight 
of  evidence,  the  learned  judge  who  tried  the  case  and  the  Court 
of  Appeal  have  been  satisfied  with  the  verdict  of  the  jury,  and 
under  those  circumstances  it  would  need  a  very  overwhelming- 
case  to  induce  your  Lordships  to  interfere.  So  far  from  there 
being  any  such  case,  the  verdict  is  one  of  which  in  my  opinion 
no  complaint  can  properly  be  made. 

My  Lords,  it  remains  to  consider  whether  there  was  evidence 
to  go  to  the  jury.  The  case  on  behalf  of  the  appellants  is  this : 
that  when  you  look  at  the  documents  which  contain  the  con- 
tract between  the  parties  you  see  that  these  were  not  upon  the 
face  of  them  gaming  contracts,  but  on  the  contrary  appeared 
not  to  be  gaming  contracts,  that  there  was  no  evidence  of  any- 
thing passing  between  the  plaintiff  and  the  defendants  to  the 
effect  that  the  real  transaction  should  not  be  such  as  they  repre- 
sented, and  consequently  that  there  was  no  evidence  to  go  to 
the  jury.    I  cannot  accept  that  view.    I  think  the  character  of 
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the  documents  themselves  coupled  with  the  nature  of  the   H.  L.  (E.) 
transactions  entered  into,  the   position  of  the  parties  who  1896 
entered  into  them,  and  other  circumstances  which  I  need  not  universal 
detail,  raised  a  question  for  the  jury  whether  these  were  real 
transactions  of  commerce  or  whether  they  were  a  mere  gambling 
for  differences.    I  think  it  is  impossible  to  say  that  there  was 
no  evidence  to  go  to  the  jury  upon  the  point. 

My  Lords,  it  has  been  said  that  wherever  a  contract  is 
entered  into  between  two  parties  containing  an  obligation 
under  any  circumstances  to  cause  property  to  pass  from  one 
to  another,  whatever  else  there  may  be  in  the  contract,  and 
although  neither  of  the  parties  contemplated  that  that  provi- 
sion should  ever  become  operative,  yet,  if  it  ever  may  become 
operative,  the  contract  cannot  be  by  way  of  gaming  and  wager- 
ing. The  proposition  amounts  to  this,  that  parties  who 
intended  to  gamble  with  one  another,  but  wanted  to  have  the 
security  against  one  another  of  being  able  in  a  court  of  justice 
to  recover  their  bets,  could  compel  a  court  of  justice  to  adjudi- 
cate and  secure  to  them  their  bets  by  a  judgment,  if  only  they 
inserted  in  their  contract  a  provision  which  might  in  certain 
events  become  operative  to  compel  the  goods  to  be  delivered 
and  received,  although  neither  of  them  anticipated  such  a  con- 
tingency ;  the  purpose  of  inserting  the  provision  creating  an 
obligation  being  only  to  cloak  the  fact  that  it  was  a  gambling 
transaction,  and  enable  them  to  sue  one  another  for  gambling 
debts.  The  proposition  contended  for  by  the  learned  counsel 
for  the  appellants  would  really  lead  to  that  result,  and  I  should 
require  much  consideration  before  I  gave  my  assent  to  a  pro- 
position involving  such  consequences. 

My  Lords,  I  ought  to  observe  upon  one  other  point,  though 
probably  it  was  sufficiently  disposed  of  in  the  course  of  the 
argument.  It  is  said  that  although  it  may  be  a  gambling 
contract,  yet  nevertheless  the  very  provisions  of  the  section 
against  gaming  and  wagering  prevent  the  plaintiff  recovering  the 
security  which  he  deposited  with  the  defendants  inasmuch  as 
it  is  an  "article  of  value"  deposited  with  them  to  abide  the 
event  "  of  a  wager.  That  seems  to  me  not  to  be  the  case.  It 
was  deposited  as  security  against  a  debt  which  might  arise  from 
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1896      is  to  avail  themselves  of  that  security  by  virtue  of  a  void  con- 
Universal  tract,  and  it  is  impossible  to  say  that  that  v^as  an     article  of 
Exchange   ^^^^^  "  deposited  with  the  defendants  to  abide  the  event  of  a 
wager.     That  was  not  really  the  nature  of  the  transaction, 
at  all. 


V. 

Strachan, 


LoEDS  Macnaghten  and  Moeeis  concurred. 


Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 

Lords'  Journals  March  20,  1896. 


Solicitors  for  appellants  :  Last  d  Sons. 
Solicitor  for  respondent :  Theodore  Allingham. 


[HOUSE  OF  LOEDS.] 
H.  L.  (E)  HENEY  HOLLIEE  HOOD  BAEES  . 

AND 

March  24.    SMAEAGADA  HEEIOT  


Appellant ; 


Eespondent. 


Husband  and  Wife — Judgment  against  Married  Woman — Separate  Estate — 
Restraint  on  A  nticipation — Arrears  of  Income — Married  Women's  Property 
Act  1882  c.  75  ss.  1,  19. 

Where  a  married  woman  is  entitled  to  property  for  her  separate  use! 
without  power  of  anticipation,  the  restraint  on  anticipation  does  not 
apply  to  income  accrued  due ;  and  a  judgment  creditor  may  enforce  the 
judgment  against  income  which  has  accrued  due  at  or  before  the  date  of 
the  judgment. 

The  reasoning  on  this  point  in  Hood  Barrs  v.  Cathcart  ([1894]  2  Q.  B. 
559,  570)  overruled. 

The  decision  of  the  Court  of  Appeal  ([1895]  2  Q.  B.  212)  reversed. 

On  ]S[ovember  15,  1892,  a  Mrs.  Loftus  obtained  judgment 
against  the  respondent,  a  married  woman,  for  39Z.  9s.  debt  and 
4Z.  12s.  costs,  for  goods  sold  and  delivered.  Upon  the  re- 
spondent's marriage  in  1872  certain  property  was  transferred  to 
trustees  in  trust  to  pay  the  income  to  her  during  her  hfe,  but 
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during  lier  intended  coverture  for  her  separate  use  and  without   H.  L.  (E.) 
power  for  her  to  anticipate  the  same.    Before  the  date  of  the  189G 
judgment  there  were  arrears  of  income,  to  which  the  respon-  hood  Baers 
dent  was  entitled,  which  had  not  been  paid  to  her  by  the  -^^^iq^, 

trustees.   

On  May  10, 1894,  Lawrance  J.  made  an  order  appointing  the 
plaintiff  in  the  action  receiver  to  receive  so  much  of  the  accrued 
income  as  would  satisfy  the  debt  and  costs.  He  further 
ordered  that  the  receiver  should  receive  so  much  of  the  property 
only  as  was  the  separate  property  of  the  defendant,  not  subject 
to  any  restriction  against  anticipation,  unless  by  reason  of  s.  19 
of  the  Married  Women's  Property  Act,  1882,  the  property 
should  be  liable  to  execution,  notwithstanding  such  restriction. 
On  April  1,  1895,  Day  J.  ordered  that  the  receivership  order 
just  referred  to  should  be  discharged  and  set  aside,  except  as  to 
the  income  of  the  defendant  accrued  due  and  payable  at  or 
before  the  date  of  the  judgment  sufficient  to  satisfy  the  plaintiff's 
debt  and  costs.  On  the  same  day  he  continued  an  interim 
injunction  of  Wright  J.  restraining  the  defendant  from  receiving 
such  income. 

The  Court  of  Appeal  (Lord  Esher  M.K.,  Kay  and  A.  L. 
Smith  L.J  J.)  on  June  24,  1895,  allowed  an  appeal  by  the 
defendant  from  these  orders  and  discharged  the  orders  of 
Lawrance  and  Day  JJ.  (1) 

The  present  appellant,  having  paid  the  debt  and  costs  of 
the  plaintiff  and  obtained  an  assignment  from  her,  was,  prior 
to  the  hearing  of  the  appeal,  substituted  for  her  in  all  future 
proceedings. 

Feb.  28.  The  appellant  in  person.  The  restraint  upon 
anticipation  applies  only  to  income  before  it  becomes  due, 
not  to  income  accrued  due,  and  it  was  always  so  thought  until 
June  16,  1894,  when  two  judgments  w^ere  delivered  by  the 
Court  of  Appeal  in  Hood  Barrs  v.  Cathcart  (2),  where  it  was 
held  that  the  restraint  applied  to  income  accrued  due  after  the 
date  of  the  judgment.  In  the  first  the  decision  of  Lord 
Esher  M.E.,  A.  L.  Smith  and  Davey  L.JJ.  delivered  by 
(1)  [1895]  2  Q.  B.  212.  (2)  [1894]  2  Q.  B.  550. 
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H.  L.  (E.)    Davey  L.J.  reserves  the  point  now  in  question.    But  in  the 
1896       second  judgment  (that  of  Lord  Esher  M.E.,  Kay  and  A.  L. 
HoodBaers  Smith  L.JJ.  dehvered  by  Kay  L.J.)  the  reasoning  extends  to 
Heriot     income  accrued  due  before  the  judgment.    The  question,  how- 

  ever,  as  appears  from  a  note  in  the  report,  v^as  not  fully  argued. 

The  reasoning  of  the  judgment  delivered  by  Kay  L.J.  was 
followed  on  December  4,  1894,  in  Fillers  v.  Edwards  (1)  by  the 
Court  of  Appeal  (Lindley  and  A.  L.  Smith  L.JJ.),  Lindley  L.J. 
implying  that  but  for  the  judgment  delivered  by  Kay  L.J.  he 
would  have  held  the  other  way.  "When  the  present  case  came 
before  the  Court  of  Appeal  (Lord  Esher  M.R.,  Kay  and  A.  L. 
Smith  L.JJ.)  the  decision  in  Hood  Barrs  v.,  Cathcart  (2)  was 
treated  as  binding,  though  as  to  the  point  in  question  it  was  not 
a  decision,  only  an  obiter  dictum.  In  none  of  those  cases  was 
any  reference  made  to  the  unreported  decision  of  Hulhert  v. 
Cathcart,  where  the  Court  of  Appeal  (Lord  Esher  M.E., 
Lopes  and  Davey  L.JJ.)  on  February  26, 1894,  decided  the  very 
point  now  in  question,  and  held  that  the  restraint  did  not  apply 
to  income  accrued  due  at  the  date  of  the  judgment,  and  that 
such  income  was  liable  to  legal  process  for  the  purpose  of 
satisfying  the  judgment  debt.  The  earlier  decisions  are  all  to 
the  same  effect.  In  Bennie  v.  Bitchie  (3)  Lord  Cottenham's 
judgment  implies  that  a  married  woman  restrained  from  antici- 
pation can  assign  her  income  as  soon  as  it  becomes  due.  The 
same  principle  was  decided  or  stated  or  assumed  in  Harnett  v. 
M'Dougall  (4)  ;  Pemherton  v.  M'Gill  (5) ;  Bowley  v.  Unwin  (6) ; 
In  re  Brettle  (7) ;  Fitzgihhon  v.  Blake  (8) ;  Cox  v.  Bennett  (9), 
per  Kay  L.J.  himself  in  the  Court  of  Appeal.  Since  the  Married 
Women's  Property  Act,  1882,  the  inability  to  contract  is  gone, 
and  arrears  of  income  can  be  attached  wherever  found. 

[The  following   cases  were  also   referred  to  :    Tullett  v. 
Armstrong  (10);  HulmeN.  Tenant  (11);  By  his  y.  Smith  (12); 

(1)  71  L.  T.  (N.S.)  788.  (8)  3  Ir.  Ch.  328. 

(2)  [1894]  2  Q.  B.  559.  (9)  [1891]  1  Cli.  617. 
<3)  12  CI.  &  F.  at  p.  234.                (10)  1  Beav.  1. 

<4)  8  Beav.  187.  (11)  1  Bro.  C.  C.  16. 

(5)  1  Drew.  &  Sm.  268.  (12)  3  Bro.  C.  C.  340 ;  and  see  1  Yes. 

(6)  2  K.  &  J.  138.  Jim.  189. 

(7)  33  L.  J.  (Ch.)  471. 
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Moore  v.  Moore  (1) ;  Chassaing  v.  Parsonage  (2) ;  Harman  v.    H.  L.  (E.) 
Bichards  (3) ;  Butler  y.  Cumpston  (4) ;  In  re  Armstrong,  Ex  jparte  1896 
Gilchrist  (5) ;  In  re  Armstrong,  Ex  parte  Boyd  (6),  and  the  cases  hood  Barrs 
cited  in  Hood  Barrs  v.  Cathcart.  (7)  ]  Heriot 
The  respondent  did  not  appear.   

The  House  took  time  for  consideration. 

March  24.  Loed  Heeschell,  after  stating  the  facts  given 
above,  continued : — My  Lords,  the  ground  of  decision  in  the 
Court  of  Appeal  was  that  the  appellant  was  not  entitled  to 
enforce  payment  of  his  judgment  out  of  the  arrears  of  income 
which  were  due  to  the  respondent  at  the  date  of  the  judgment, 
inasmuch  as,  not  having  come  into  her  hands,  they  were  within 
the  restraint  upon  anticipation.  In  arriving  at  this  conclusion 
they  followed  the  views  expressed  in  the  judgment  of  the  Court 
of  Appeal  in  the  case  of  Hood  Barrs  v.  Cathcart.  (7)  The 
question  in  that  case  arose  with  regard  to  rents  of  property  to 
which  the  defendant  was  entitled,  subject  to  a  restraint  upon 
anticipation,  which  had  accrued  due  after  the  date  of  judgment. 
But  the  reasoning  of  Kay  L.J.,  who  delivered  the  judgment  of 
the  Court,  applied  also  to  a  case  where  the  income  had  become 
due  to  a  married  woman  before  the  date  of  the  judgment,  but 
had  not  yet  reached  her  hands.  In  the  subsequent  case  of 
Fillers  v.  Edwards  (8)  the  decision  was  treated  as  governing  a 
case  of  that  description,  though  Lindley  L.J.  said  :  ''I  confess 
that  but  for  the  decision  referred  to  of  Hood  Barrs  v.  Cathcart  (7), 
I  should  have  thought  that  the  restraint  on  anticipation  was 
over  the  moment  that  the  money  settled  to  the  married  woman's 
separate  use  had  become  due  and  payable  to  her.  That  was 
my  impression,  founded  on  what  one  may  call  tradition.  More- 
over, on  looking  into  the  cases,  I  think  that  there  is  considerable 
authority  in  support  of  that  view." 

The  introduction  of  a  restraint  on  anticipation  in  settlements 


(1)  1  Coll.  C.  C.  54. 

(2)  5  Ves.  15. 

(3)  22  L.  J.  (Ch.)  lOGG. 

(4)  L.  II.  7  Eq.  IG. 


(5)  17  Q.  B.  D.  1G7,  521. 
((5)  21  Q.  B.  D.  2G4. 

(7)  [1804]  2  Q.  W.  559,  570. 

(8)  71  T..  T.  (N.S.)  78S. 
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V. 

Hekiot. 


Lord  Herschell. 


H.  L.  (E.)  of  property  to  the  separate  use  of  a  married  woman  is  of 
1896  comparatively  modern  origin.  It  was  decided  in  Pybus  v. 
HooD^ARKs  Smith  (1)  (in  1791)  and  other  cases  that,  though  property  was 
settled  upon  trust  to  pay  the  income  to  a  married  woman  for 
her  separate  use,  free  from  the  control  of  her  husband,  this  did 
not  prevent  her  from  assigning  her  interest  in  such  income,  or 
charging  it  with  the  payment  of  her  husband's  debts.  The 
object  of  settling  it  to  her  separate  use  became  thus  defeated. 
It  is  stated  in  a  note  to  Pybus  v.  Smith  (1)  that  these  decisions 
suggested  to  Lord  Thurlow,  in  a  case  where  he  was  trustee, 
the  introduction  of  a  clause  in  restraint  of  anticipation.  As  far 
as  I  have  been  able  to  ascertain,  the  earliest  form  of  the  clause 
against  anticipation  provided  that  the  trustees  should,  from 
time  to  time,  pay  the  income  to  such  person  or  persons,  and  for 
such  intents  and  purposes,  as  the  married  woman,  by  writing 
signed  with  her  own  hand,  should,  notwithstanding  her  coverture 
(but  so  as  the  same  was  not  by  way  of  anticipation),  direct  or 
appoint,  and  in  default  of  appointment,  and  in  the  meantime, 
pay  the  same  into  her  proper  hands.  (See  Ghassaing  v. 
Parsonage  (2),  where  it  is  stated  that  a  clause  of  this  nature 
had  been  introduced  into  these  settlements,  in  consequence  of 
the  decision  in  Pybus  v.  Smith.  (3) )  A  clause  in  substantially 
the  same  form  certainly  continued  in  use  for  a  considerable 
time.  It  will  be  observed  that  it  expressly  empowered  the 
married  woman  to  alienate  the  income  after  it  became  due,  and 
authorized  the  trustees  to  pay  it  to  her  appointee.  It  was  only 
when  the  appointment  was  by  way  of  anticipation  that  it  was 
prohibited.  Such  a  provision  was  regarded  as  a  sufficient 
protection  for  the  wife  by  those  who  devised  the  restraint  on 
anticipation.  At  all  events,  it  is  clear  that  they  did  not  regard 
an  assignment  after  the  income  became  due  as  made  by  way  of 
anticipation.  I  am,  therefore,  unable  to  agree  with  the  view 
entertained  by  Kay  L.J.,  that  a  restraint  on  anticipation  by  its 
nature  forbids  an  alienation  before  the  fund  reaches  the  wife's 
hands  although  the  income  be  due  to  her  when  the  alienation 
is  attempted.    In  more  recent  times  the  clause  restraining 

(1)  3  Bro.  C.  C.  340 ;  and  see  1  Yes.  (2)  5  Ves.  15. 

Jim,  189.  (3)  3  Bro.  C.  C.  340. 
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Lord  HerecheU. 


anticipation  has  assumed  different  forms,  but  its  purpose  and   H.  L.  (E.) 
effect  have,  I  think,  always  been  the  same.    That  effect  was  i896 
ivell  expressed  by  Lord  Cottenham  in  Bennie  v.  Bitchie  (1),  hood  Barr> 
where  he  said  that  it  prevents  the  person  entitled  to  the  jjeriot 
income  for  her  separate  use  "having  the  dominion  till  it 
becomes  due." 

The  restraint  on  anticipation  does  not,  in  my  opinion,  prevent 
her  disposing  of  it  as  she  pleases  after  that  date.  However  she 
may  then  deal  with  it,  she  does  not,  I  think,  do  so  by  way  of 
-anticipation  any  the  more  when  it  is  in  the  hands  of  a  trustee 
than  if  it  were  in  her  own  hands.  In  considering  whether 
there  is  anticipation,  this  circumstance  appears  to  me  wholly 
immaterial.  If  she  persuaded  the  trustee  to  pay  the  income  to 
herself  before  it  became  due,  she  would  be  anticipating  it,  and 
the  trustee  would  be  guilty  of  a  breach  of  trust,  just  as  "much  as 
if  she  then  gave  a  charge  upon  it  and  the  trustee  recognised  the 
■charge  and  paid  the  money  accordingly.  So,  too,  after  the 
money  becomes  due,  I  think  she  is  not  anticipating  it,  whether 
she  receives  it  herself  or  transfers  her  right  to  it  to  another. 
Such  an  act  does  not,  in  my  opinion,  fall,  on  any  reasonable 
-construction  of  them,  within  the  words  of  the  prohibition.  I 
should  have  arrived  at  this  conclusion  had  there  been  no 
authority  on  the  point  one  way  or  the  other,  but  there  is,  I 
think,  ample  authority  to  support  it. 

In  Harnett  v.  M' Doug  all  (2)  the  very  question  arose  before 
Lord  Langdale.  In  that  case  the  trust  of  a  settlement  was  to 
pay  the  dividends  of  the  settled  property  during  the  life  of 
'Mrs.  A.  to  such  person  and  for  such  interests  and  purposes  as 
•she  by  any  writing  should,  "  from  time  to  time  when  and  as 
the  same  should  become  due,  but  not  by  way  of  assignment, 
charge,  or  other  anticipation,"  direct  or  appoint,  and  in  default 
of  appointment,  into  her  proper  hands,  for  her  sole  and  separate 
benefit.  Mrs.  A.  purported  to  charge  the  dividends  then  and 
thenceforth  to  accrue  with  certain  debts.  A  petition  was  pre- 
sented for  the  purpose  of  giving  effect  to  this  charge  upon  a 
fund  in  court.  The  Master  of  the  Eolls  said  that  to  give  effect 
to  such  a  charge  would  be  in  direct  contradiction  to  the 
language  and  intention  of  the  settlement,  and  he  must  therefore 
(1)  12  CI.  &  F.  204,  234.  (2)  8  Boav.  187. 
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V. 

Heriot. 


Lord  Herschell. 


H.  L.  (E.)   refuse  the  petition  "  except  so  far  as  it  seeks  to  dispose  of 

1896  dividends  already  accrued  due." 
Hood  Barks  Pemberton  V.  M'GiU  (!)  a  testatrix  bequeathed  the  residue 
of  her  estate  to  trustees  on  trust  to  pay  an  annuity  of  300Z.  to 
a  married  woman  for  her  separate  use  without  power  of  antici- 
pation, and  appointed  her  executrix.  She  misappropriated 
assets  of  the  testatrix.  The  question  was,  whether  her  annuity 
could  be  applied  to  making  good  these  misappropriations.  The 
arrears  of  the  annuity  due  amounted  to  a  considerable  sum, 
Kindersley  V.-C.  said  that  he  had  no  hesitation  in  coming  to 
the  conclusion  that  the  arrears  of  the  annuity,  "  which,  of  course, 
were  not  affected  by  the  restraint  on  anticipation,"  must  be 
applied  in  making  good  the  misappropriations. 

Kay  L.J.,  in  his  judgment  in  Hood  Barrs  v.  Cathcart  (2)^ 
observed  that  the  restriction  in  that  and  other  cases  must  have 
been  peculiarly  worded.  Your  Lordships  have  been  furnished 
with  an  extract  from  the  will  which  created  the  annuity,  the 
arrears  of  which  were  in  question  in  Pemberton  v.  M'Gill.  (1) 
In  that  case  at  all  events  there  was  nothing  peculiar  in  the 
wording  of  the  restriction.  The  trustees  were  directed  to  pay 
the.  annuity  by  four  equal  quarterly  payments  into  the  hands  of 
S.  M.,  or  empower  her  to  receive  the  same  during  her  life  for 
her  own  sole  and  separate  use,  free  from  the  control  of  her 
present  or  any  future  husband,  but  so  that  she  shall  not  have 
power  to  alien  or  anticipate  the  same.  There  is  certainly  no 
distinction  between  those  words  and  the  language  used  in  the 
settlement  upon  the  present  respondent's  marriage. 

In  the  case  of  Li  re  Brettle  (3)  the  trust  was  to  pay  the 
income  of  the  trust  moneys  from  time  to  time  when  and  as  the 
same  should  be  due  and  received,  but  not  in  the  way  of  antici- 
pation, into  the  proper  hands  of  the  beneficiary  for  her  sole  and 
separate  use  and  benefit,  and  it  was  declared  that  her  receipts, 
in  writing  should  alone  be  effectual  discharges  for  the  same.  The 
beneficiary  having  executed  an  assignment  by  way  of  charge,  it 
was  held  by  Knight  Bruce  and  Turner  L.J  J.  that  it  was  only 
operative  "as  to  any  arrears  which  had  accrued  due  "  at  the 
date  of  the  assignment. 

(1)  1  Drew.  &  Sm.  268.  (2)  [1894]  2  Q.  B.  559,  570. 

(3)  33  L.  J.  (Ch.)  471. 
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In  Fitzgihhon  v.  Blake  (1)  the  Lord  Cliancellor  of  Ireland   H.  L.  (E.) 
held  that  a  married  woman  could  dispose  of  and  charge  the  1896 
arrears  of  income  settled  to  her  separate  use  without  power  of  hood  Baeks 
anticipation,  on  the  ground  that  the  clause  against  anticipation  j^eriot 
did  not  apply  to  such  arrears.  ^  r. 

_  Lord  Herschell. 

My  Lords,  other  cases  might  he  cited,  and  notably  Bowley  v.   

XJnwin  (2),  before  Wood  Y.-C,  in  which  the  same  view  of  the 
law  has  been  acted  upon.  And  I  am  not  aware  of  any  decision 
until  a  quite  recent  date  which  is  in  conflict  with  it.  It  was 
assumed  to  be  correct  in  Cox  v.  Bennett  (3)  in  the  Court  of 
Appeal.  And,  indeed,  that  Court  previous  to  the  decision  in 
Hood  Barrs  v.  Cathcart  (4),  and  when  it  was  differently  con- 
stituted, appears  to  me,  in  Hulbert  v.  Cathcart,  to  have  laid 
down  the  law  in  complete  accordance  with  the  view  which  I  am 
asking  your  Lordships  to  adopt.  Unfortunately  that  case  was 
not  reported,  and  it  does  not  appear  to  have  been  brought  to 
the  notice  of  the  learned  judges  before  whom  the  case  of  Hood- 
Barrs  v.  Cathcart  (4)  came  for  decision. 

If  the  restriction  against  anticipation  be,  as  I  think  it  is, 
inapplicable  to  the  arrears  of  income  now  in  question,  the  19th 
section  of  the  Married  Women's  Property  Act,  1882,  obviously 
does  not  affect  them. 

I  move  your  Lordships  that  the  judgment  appealed  from  be 
reversed.  The  effect  of  this  will  be  to  restore  the  orders  thereby 
discharged.  They  have,  however,  become  quite  ineffectual, 
inasmuch  as  the  arrears  to  which  they  applied  have  been 
received  by  the  respondent,  there  having  been,  unfortunately, 
no  stay  pending  this  appeal.  The  respondent  must  be  ordered 
to  repay  to  the  appellant  all  costs  paid  by  him  and  to  pay  the 
costs  of  this  appeal. 

LoED  Macnaghten.  My  Lords,  the  order  under  appeal 
depends  upon  the  proposition  that  it  is  not  competent  for  a 
married  woman,  entitled  for  her  separate  use  without  power  of 
anticipation,  to  dispose  of  income  accrued  due  unless  and  until 
it  reaches  her  own  hands  or  the  hands  of  her  agent.  This 

(1)  3  Ir.  Ch.  Rep.  328.  (3)  [1891]  1  Ch.  G17. 

(2)  2  K.  &  J.  138.  (1)  [1894]  2  Q.  B.  550,  570. 
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H.  L.  (E.)   proposition  was  laid  down  for  the  first  time  in  1894  by  the 
1896       Court  of  Appeal :   Hood  Barrs  v.  Cathcart.  (1)     There  is 
Hoot)  Baers  nothing  to  suggest  it  in  the  circumstances  which  originally 
Heriot     ^^^^  ™^  restraint  on  anticipation.    Nor  can  it,  I  think, 

be  supported  on  principle  or  on  any  grounds  of  convenience  or 

Macnaghten.     qj^  authority. 

In  early  days,  when  the  effect  of  placing  a  married  woman  in 
the  position  of  a  feme  sole  with  regard  to  her  separate 
property  came  to  be  understood,  there  was  an  inclination  to 
%  treat  separate  income  as  a  purely  personal  provision  intended 
for  maintenance.  Arguments  more  or  less  plausible  were 
founded  on  the  various  expressions  employed  in  the  copious 
style  of  conveyancing  to  limit  or  develop  separate  use." 
Where  the  direction  was  that  the  income  was  to  be  paid  "  from 
time  to  time,"  it  was  argued  that  the  prescribed  mode  of  pay- 
ment was  inconsistent  with  an  absolute  power  of  disposition. 
But  the  authorities  the  other  way  were  too  strong,  and  that 
attempt  failed.  The  usual  direction,  that  the  income  was  to 
be  paid  "  into  the  proper  hands  "  of  the  married  woman,  and 
that  "  her  receipts  alone  were  to  be  a  good  discharge,"  was  not 
more  efficacious.  The  Court  always  said  that  a  married  woman 
might  dispose  of  her  separate  estate,  "  and  her  assignee,"  to 
use  Lord  Eidon's  words  {Brandon  v.  Bobinson  (2)),  "would 
take  it ;  as  if  there  was  a  contract  entitling  the  assignee,  this 
Court  would  compel  her  to  give  her  own  receipt,  if  that  was 
necessary  to  enable  him  to  receive  it."  Nor  did  words  requiring 
payment  to  be  made  on  "personal  appearance  and  receipt" 
carry  the  matter  any  further,  for  no  payment,  as  Lord  Cran- 
worth  observed  (Boss's  Trust  (3) ),  could  be  made  into  her 
proper  hands  without  her  personal  appearance.  In  fact,  these 
and  such  like  expressions,  however  stringent  they  appear  at 
first  sight,  were  regarded  as  "  only  an  unfolding  of  all  that  is 
implied  in  a  gift  to  the  separate  use  "  (Parkes  v.  White  (4) ). 

It  is  important,  as  it  seems  to  me,  to  bear  this  in  mind, 
because  the  error  into  which  the  Court  of  Appeal  appears  to 
have  fallen  comes,  I  think,  from  treating  words  which  are  no 

(1)  [1894]  2  Q.  B.  559,  570.  (3)  1  Sim.  (N.S.)  at  p.  199. 

(2)  18  Yes.  at  p.  434.  (4)  11  Ves.  at  p.  222. 
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more  than  the  unfolding  of  the  separate  use,  and  which  were   H.  L.  (E.) 
known  and  well  understood  before  the  clause  in  restraint  of  1896 
anticipation  was  invented,  as  belonging  to  and  forming  part  of  hood  Barrs 
that  clause,  or,  at  any  rate,  as  having  acquired  some  new  force  heriot 
or  efficacy  by  reason  of  their  connection  with  it. 

The  clause  which  Lord  Thurlow  introduced  into  Miss  Macnaghten. 
Watson's  settlement,  and  which  soon  came  into  general  use, 
was  intended  to  prevent  married  women  dealing  with  their 
income  in  advance.  It  was  designed  to  prevent  the  mischief 
which  happened  in  Pybus  v.  Smith  (1),  where  a  lady  who  was 
a  ward  of  Court,  and  had  the  protection  of  a  settlement  framed 
in  the  master's  office,  made  away  with  all  her  property  in  less 
than  three  months.  The  clause  has  no  application  to  arrears 
of  income  actually  accrued  due.  Indeed,  if  it  had  the  effect 
which  the  Court  of  Appeal  attributes  to  it,  it  seems  to  nie  that 
the  result  would  be  somewhat  unfortunate.  Everybody,  I 
suppose,  would  concede  that  in  limiting  income  to.  the  separate 
use  of  a  married  woman,  without  power  of  anticipation,  the 
primary  intention  is  that  if  things  go  wrong  she  may  have  a 
sure  and  certain  provision  for  her  maintenance.  But  what  is 
to  happen  if  things  do  go  wrong  and  her  income  is  in  arrear  ? 
Tenants  are  sometimes  behindhand ;  mortgagors  are  not 
always  prompt.  If  the  Court  of  Appeal  is  right,  it  might  well 
happen  that  a  married  woman  with  an  ample  provision,  and 
striving  honestly  to  live  within  her  income,  would  be  brought 
into  great  straits.  If  her  income  fell  into  arrear  she  would  be 
unable  to  procure  an  advance  ;  she  could  make  no  contract  even 
for  the  necessaries  of  life.  It  is  all  very  well  to  prevent  a 
married  woman  from  gathering  the  fruit,  which  will  be  hers  in 
time,  before  it  becomes  ripe.  When  it  is  ripe,  why  should  she 
be  forbidden  to  touch  it  ?  Why  should  she  have  to  wait  until 
it  falls  into  her  lap  ?  Why  should  the  Court,  in  its  zeal  for  the 
security  of  her  property,  place  it  out  of  her  reach  when  it  ought 
to  be  in  her  pocket,  and  when,  perhaps,  she  wants  it  most,  and 
all  for  fear  it  should  come  into  her  husband's  hands '?  So  long 
as  things  go  well  there  is  no  reason  why  a  married  woman 
should  not  let  her  husband  have  her  income  if  she  knows  what 
(1)  3  Bi-o.  C.  C.  340. 
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V. 

Heriot. 


Lord 
Macnaghten. 


H.  L.  (E.)   she  is  about.    If  things  go  amiss  there  is  the  restraint  on 
1896       anticipation,  ready  for  use,  and  as  useful  for  all  practical 
Hood  Bares  purposes  as  if  it  had  the  effect  attributed  to  it  by  the  Court  of 
Appeal,  and  without  the  disadvantage  of  bringing  with  it 
liability  to  an  irregular  and  a  most  inconvenient  embargo. 

Take  another  case :  there  is  no  doctrine,  I  suppose,  better 
settled  than  this,  that  when  husband  and  wife  are  living 
together,  the  wife's  separate  income  received  by  the  husband 
with  her  permission,  to  be  inferred  merely  from  conduct  and 
circumstances,  cannot  be  recalled :  Caton  v.  Bideout.  (1)  The 
rule,  according  to  Lord  Cottenham,  is  founded  on  broad  grounds 
of  convenience,  and  necessary  for  the  peace  of  families.  Now, 
a  clause  restraining  anticipation  is  a  usual  clause.  In  marriage 
settlements  it  is  rarely  omitted.  And  it  is  not  an  uncommon 
thing  to  pay  the  wife's  income  to  the  husband,  or  to  his 
account  with  his  bankers.  The  practice  prevails  equally 
whether  there  is  a  restraint  against  anticipation  or  not,  and 
rightly,  too,  as  the  law  stood  before  the  decision  in  Hood  Barrs 
V.  Gathcart.  (2)  But  if  the  Court  of  Appeal  is  right,  every 
payment  where  there  is  a  clause  restraining  anticipation  would 
be  open  to  question,  and  it  would  be  "impossible,"  if  I  may 
use  Lord  Cottenham's  words,  "to  tell  what  confusion  might 
not  be  introduced  into  a  family."  Your  Lordships  may 
remember  that  this  doctrine  was  lately  considered  and  approved 
in  this  House  in  the  case  of  Ediuard  v.  Cheyne  (3),  and  applied 
to  a  case  of  a  Scottish  alimentary  provision,  where  a  claim  was 
made  by  the  representatives  of  the  deceased  wife  against  the 
representatives  of  her  deceased  husband. 

So  the  case  stands  apart  from  authority.  Is  there  any 
authority  to  be  found  for  the  proposition  which  has  commended 
itself  to  the  Court  of  Appeal? 

My  Lords,  I  have  read  all  the  cases  referred  to  by  Kay  L.J., 
but  I  cannot  find  in  any  one  of  those  cases,  or  in  any  text-book 
of  authority,  even  a  casual  expression  supporting  the  view  of 
the  Court  of  Appeal,  or  tending  to  shew  that  the  question  has 
ever  been  regarded  as  an  open  question.    In  most  of  the  cases 

(1)  1  Mac.  &  G.  599.  (2)  [1894]  2  Q.  B.  559,  570. 

(3)  13  App.  Gas.  385. 
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which  were  cited  the  point  was  noticed  incidentally  and  arose   H.  L.  (E.) 
without  argument.   But  the  stream  of  authority,  when  uniform  1896 
and  unbroken,  is  not  less  weighty  and  powerful  on  that  account,  hood  Barrs 
There  are,  however,  at  least  two  reported  cases,  one  in  England  jjeeiot 
and  one  in  Ireland,  where  the  point  was  raised  directly,  and 
argued  and  decided.    These  two  cases  have  stood  unchallenged  ^lacnaghten. 
and  undoubted  for  forty  years.    Neither  the  one  nor  the  other 
seems  to  have  been  referred  to  in  Hood  Barrs  v.  Gathcart.  (1) 

In  Boioley  v.  TJmoin  (2),  which  was  decided  by  Wood  Y.-C. 
in  1855,  the  plaintiff,  a  married  woman,  was  entitled  to  the 
income  of  lOOOZ.  for  her  separate  use  without  power  of  antici- 
pation. In  January  1845  the  trustees  allowed  the  husband  to 
receive  the  principal,  on  the  understanding  that  it  should  be 
secured  by  a  mortgage  of  some  real  estate  which  he  had  con- 
tracted to  buy.  The  mortgage  was  not  actually  executed  until 
February  1849.  The  lady  separated  from  her  husband  in  the 
following  September.  Soon  afterwards  she  filed  a  bill  against 
the  trustees  and  her  husband,  claiming,  among  other  things, 
interest  on  the  lOOOZ.  from  the  time  when  the  sum  was  received 
by  the  husband  to  the  date  of  the  execution  of  the  mortgage, 
and  claiming  also  a  lien  on  the  mortgaged  property  in  respect 
of  such  interest.  The  case  was  argued  for  the  plaintiff  by  Mr. 
W.  M.  James  and  Mr.  G.  M.  Giffard.  Everything  was  disposed 
of  at  the  conclusion  of  the  argument,  except  the  claim  to 
interest  on  the  1000/.  "  If  that  point  is  to  be  pressed,"  said 
his  Honour,  "  I  must  look  into  the  authorities."  In  his  judg- 
ment on  a  later  day  the  Vice- Chancellor  pointed  out  that  the 
wife  could  not  beforehand  consent  to  the  husband's  receiving 
the  interest,  and  that  during  the  period  in  question  the  husband 
had  had  the  use  of  the  money,  for  which  he  was  bound  to  pay 
interest.  The  case,  he  said,  was  the  same  as  if  the  husband 
had  given  a  mortgage  for  it ;  he  would  then  have  been  indebted 
for  interest  to  the  wife  de  anno  in  annum,  and  if  the  wife's 
trustees  had  appointed  a  receiver  who  had  paid  the  rents  of  ihc 
mortgaged  property  to  the  husband,  it  would  fall  within  the 
ordinary  rule  which  precludes  a  wife  from  recovering  the  past 
income  of  her  separate  estate,  upon  the  ground  of  a  supposed 
gift  by  her  of  such  income  to  her  husband.  He  ctnild,  he 
(1)  [18U1]  2  Q.  1^.  559,  570.  ('J^  12  K.     J.  ia8. 
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H.  L.  (E.)  added,  draw  no  distinction  between  moneys  in  the  hands  of  the 

1896  husband,  the  interest  of  which  the  wife  might  have  claimed,, 

Hood  Bakes  ^nd  moneys  out  on  mortgage.    His  Honour  therefore  declared 

Hebiot  ^^^^         plaintiff  was  not  entitled  to  the  arrears  of  interest 

-— .  which  she  claimed.     I  cannot  imagine  a  case  raisins  the 

Lord  o  o 

Macnaghten.   question  morc  directly,  or  in  a  manner  more  favourable  to  the 
claimant. 

In  Ireland,  Blackburne  L.C.  came  to  a  similar  decision,  after 
argument,  in  the  case  of  Fitzgihhon  v.  Blake.  (1) 

I  have  not  said  anything  about  the  form  or  extent  of  the 
order  which  was  discharged  by  the  Court  of  Appeal.  The 
point  was  touched  upon  in  the  course  of  the  argument.  But, 
as  there  is  nothing  left  for  the  order  to  operate  upon,  it  seems 
better  to  leave  the  question  for  future  consideration. 

I '  cannot  help  expressing  my  regret  that,  under  the  circum- 
stances, the  Court  of  Appeal  did  not  think  it  proper  to  hold  the 
fund  in  medio  pending  the  appeal  to  your  Lordships'  House, 
and  to  put  the  respondent's  solicitors  on  terms  to  repay  the 
costs  in  the  event  of  the  appeal  being  successful. 

The  appeal,  in  my  opinion,  ought  to  succeed  ;  but  I  am  afraid 
success  will  be  only  a  barren  victory. 

LoED  MoREis.  My  Lords,  I  have  had  an  opportunity  of 
considering  the  judgments  which  my  noble  and  learned  friends 
have  just  read,  and  I  entirely  concur  in  them. 

Lord  Heeschell.  My  noble  and  learned  friend  Lord 
Shand,  who  is  unable  to  be  present  to-day,  has  asked  me  to  say 
that  he  concurs  in  the  judgment  proposed. 

Order  appealed  from  reversed  and  order  of 
Lawrance  J.  of  May  10,  1894,  a7id  two 
orders  of  Day  J.  of  April  1, 1895,  restored 
with  costs  here  and  below :  Cause  re- 
mitted to  the  Queen's  Bench  Division. 

Lords'  Journals  March  24,  1896. 

Solicitors  :  Hood  Barrs  dc  Co. 

(1)  3  Ir.  Ch.  Eep.  328. 
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JAMES  PLEDGE  .  Appellant;  h.l.(e.> 

AND  1896 

WHITE  AND  OtHEES   .     EeSPONDENTS.  March^^. 

Mortgage — Redemption — Consolidation — Assignment  of  Equity  of  Itedemjjtion 
hy  one  Deed  to  one  Person. 

The  doctrine  of  consolidation  of  mortgages  laid  down  in  Vint  v.  Padget 
(2  D.  &  J.  611)  and  other  cases  to  the  same  effect  has  been  too  long 
established  to  be  now  overthrown. 

Therefore  where  the  owner  of  different  properties  mortgages  them  to 
different  persons  and  the  mortgages  afterwards  become  united  in  title,  the 
holder  of  the  mortgages  has  a  right  to  consolidate  them,  and  to  refuse  to 
be  redeemed  as  to  one  without  payment  of  what  is  due  to  him  on  all,  not 
only  as  against  the  mortgagor  but  also  as  against  a  person  to  whom  the 
mortgagor  has  by  one  deed  assigned  the  equity  of  redemption  of  all  the 
]Droperties,  although  the  assignment  is  made  before  the  mortgages  become 
united  in  title. 

The  decisions  of  Eomer  J.  and  the  Court  of  Appeal  ([1894]  2  Ch.  328 : 
[1895]  1  Ch.  51)  affirmed. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Lord  Davey : — 

Seven  different  properties  are  involved  in  this  appeal.  There 
v^ere  originally  eight,  but  one  of  the  properties,  known  as 
1  and  2,  Shakespeare  Terrace,  has  been  dealt  with  in  a  separate 
suit  (1),  and  the  rights  of  the  appellants  and  respondents  in 
respect  of  that  property  are  not  now  in  question.  One  James 
Banks  was  the  original  owner  and  mortgagor  of  all  these  seven 
properties.  James  Banks  mortgaged  34,  Bouverie  Square 
(which  I  will  refer  to  as  No.  1),  and  5  and  6,  Shakespeare 
Terrace  (which  I  will  refer  to  as  No.  2),  to  John  Banks,  by 
deeds  dated  respectively  IVEay  11  and  August  26,  1863.  He 
mortgaged  Pembury  Villa  (which  I  will  refer  to  as  No.  3)  on 
October  12,  1865,  to  S.  Hobday,  and  the  other  four  properties 
(which  I  will  refer  to  as  Nos.  4,  5,  6,  and  7)  to  other  mortgagees 
by  deeds  dated  from  October  18,  1865,  to  November  24,  1866. 
(1)  Minter  v.  Carr,  [1894]  2  Ch.  ^.21 ;  3  Ch.  -198. 
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H.  L.  (E.)   He  then  made  a  second  mortgage  to  Brockman  of  4,  5,  6, 
1896       and  7,  by  a  deed  dated  November  27,  1866.    He  then  made  a 
Pledge     second  mortgage  of  Nos.  1,  2,  and  3,  and  a  third  mortgage  of 
White     ^'  ^'  ^'        '^^      Brockman  and  Harrison  by  one  deed,  dated 

  August  20,  1868.    Or,  in  other  words,  on  that  date  James 

Banks  assigned  the  equity  of  redemption  on  all  seven  properties 
to  Brockman  and  Harrison.  At  that  date,  therefore,  Brock- 
man and  Harrison  might  have  redeemed  1,  2,  or  3,  without 
redeeming  the  other  properties ;  but  they  could  not  have 
redeemed  either  4,  5,  6,  or  7,  without  redeeming  all  those  four 
properties.  Pledge,  the  present  plaintiff  and  appellant,  became 
the  transferee  from  Brockman  and  Harrison  of  their  equity  of 
redemption  of  all  the  seven  properties  on  April  1, 1885.  In  the 
meantime,  Brockman,  by  deeds  dated  from  1871  to  1873, 
•became  the  transferee  of  the  first  mortgages  on  Nos.  1,  2,  4, 
and  5.  The  defendants  and  respondents  are  the  surviving  exe- 
cutors of  Brockman,  who  died  in  1877,  and  on  December  27, 
1890,  they  became  the  transferees  of  the  first  mortgage  on 
No.  3.  From  that  date,  therefore,  the  equity  of  redemption 
on  all  seven  properties  was  vested  in  the  appellant,  subject  to 
mortgages  on  the  several  properties  all  vested  in  the  respon- 
dents. 

In  these  circumstances,  on  March  30,  1893,  the  appellant 
issued  his  writ  in  this  action,  by  which  he  claims  a  declaration 
that  he  is  entitled  to  redeem  No.  2  alone  on  payment  of  what 
is  due  on  the  first  mortgage  of  that  property  only.  The 
defendants  claim  to  consolidate  their  mortgages  on  all  the 
seven  properties,  and  that  the  appellant  cannot  redeem  No.  2 
without  redeeming  their  mortgages  on  the  other  six  properties 
also. 

Eomer  J.  made  an  order  declaring  that,  as  between  the 
plaintiff  and  defendants  only  and  without  prejudice  to  the  rights 
of  any  parties  not  represented,  the  plaintiff  could  not  redeem 
any  of  the  properties  until  payment  to  the  defendants  of  what 
on  taking  the  accounts  thereby  directed  should  be  certified  to 
be  due  to  them  on  all  the  mortgages  of  May  11,  August  26, 1863, 
October  12,  1865,  and  November  27,  1866  ;  and  that  accounts 
should  be  taken  accordingly  :  in  default  of  payment  action 
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•to  be  dismissed.  (1)  This  order  was  affirmed  by  the  Court  of  H.  L.  (E.) 
Appeal  (LordHerschellL.C.,Lindley  and  A.L.  Smith  L.JJ.).  (2)  1896 

Against  these  decisions  the  plaintiff  brought  the  present  pledge 

^appeal.  ^^^^ 

1895.  Nov.  19,  21.  Levett  Q.C.  and  Bramwell  Davis  Q.C. 
{Gator  with  them),  for  the  appellant.  The  action  was  brought 
to  redeem  No.  2  alone,  but  the  appellant  now  admits  that  the 
defendants  are  entitled  to  consolidate  the  mortgages  on  Nos.  1 
and  2,  because  those  mortgages  were  vested  in  one  mortgagee, 
John  Banks,  before  the  assignment  of  the  equity  of  redemption 
to  the  appellant's  predecessors  in  title ;  but  he  claims  to  redeem 
those  properties  without  redeeming  any  of  the  others,  because 
the  mortgages  on  the  others  were  at  the  date  of  that  assignment 
vested  in  different  persons.  The  appellant's  rights  cannot  be 
defeated  or  altered  by  transactions  subsequent  to  that  assign- 
ment to  which  the  appellant  was  not  a  party.  The  contingency 
of  a  right  to  consolidate  arising  out  of  the  subsequent  union  of 
the  mortgages  is  not  an  equity.  The  only  equity  affecting 
Nos.  1  and  2  was  the  right  of  John  Banks  to  consolidate  the 
mortgages  on  1  and  2  granted  to  him.  There  was  no  right 
'of  consolidation  against  the  mortgagor ;  the  assignee  cannot 
•equitably  or  justly  be  placed  in  a  worse  position  than  the 
mortgagor:  whatever  rights  the  mortgagor  had  passed  to  his 
assignee  who  ought  not  to  be  deprived  of  them  through  what 
was  no  fault  of  his.  The  right  to  consolidation  is  a  personal 
equity  only,  and  the  position  of  a  second  mortgagee  cannot  be 
prejudiced  by  the  subsequent  union  in  one  person  of  mort- 
gages which  were  previously  in  several :  White  v.  Hillacre  (3) 
approved  in  Jennings  v.  Jordan.  (4)  The  equity  being  a  personal 
•equity  cannot  extend  to  transferees,  much  less  to  executors 
who  are  mere  volunteers.  There  is  no  equity  affecting  the 
property  itself  :  Harter  v.  Coh/ian  (5),  Minter  v.  Carr  (6),  in 
both  of  which  the  doctrine  was  held  inapplicable  against 

(1)  Eeported  as  Fledge  v.  Carr,        (3)  3  Y.     C.  Ex.  597. 
[1894]  2  Ch.  328.    C<aiT  died  after        (4)  G  Aj^p.  Cas.  G98. 
action  brought.  (5)  19  Ch.  P.  ()30. 

(2)  [1895]  1  Ch.  51.  (6)  [1894]  2  Ch.  321 ;  3  Cli.  498. 
A.  C.  1896,  3  P 


190 


HOUSE  OF  LOKDS 


[1896i| 


H.  L.  (E.)    assignees  of  the  equity  of  redemption.    The  Courts  below  felt 
1896       themselves  bound  by  Vmt  v.  Fadget  (1),  though  Lord  Herschell' 
Pledge     '^'^  ^^lis  case  and  Lindley  L.J.  in  Minter  v.  Carr  (2)  had  mani- 
White     f^stly  grave  doubts  whether  it  was  good  law.    Turner  L.J.  im 

■   Vint  V.  Fadget  (1)  could  not  distinguish  the  case  from  Boveij  v.. 

Skipivith  (3)  in  the  23rd  Charles  II.  But  that  case,  as  well  a& 
Titley  v.  Dames  (4)  before  Lord  Hardwicke,  are  really  cases  of 
tacking  and  not  consolidation.  TassellY.  Smith  (5)  is  overruled 
by  Jejinings  v.  Jordan.  (6)  In  Baher  v.  Gray  (7)  Hall  Y.-Co. 
decided  against  consolidation,  and  treated  Vint  v.  Fadget  (1)  as» 
being  purely  a  question  of  notice.  Tioeedale  v.  Tioeedale  (8) 
and  Vint  v.  Fadget  (1)  are  the  only  decisions  adverse  to  the 
appellant,  and  they  are  open  to  review  in  this  House  and  should 
be  overruled.  There  is  neither  reason  nor  principle  in  such  a 
doctrine,  and  it  ought  to  be  abolished. 

Cozens-Hardy  Q.C.  and  Edioin  Ward,  for  the  respondents,, 
were  not  heard. 

The  House  took  time  for  consideration. 

March  26.  Loed  Halsbuey  L.C.  My  Lords,  I  have  hadi 
an  opportunity  of  considering  the  judgment  prepared  by  my 
noble  and  learned  friend  (Lord  Davey)  and  I  am  not  prepared 
to  dissent  from  it.  I  use  that  form  of  expression  because  I 
confess  I  lament  the  conclusion  to  which  it  has  been  found 
necessary  to  come,  although  I  believe  the  strict  principle  upon, 
which  it  rests  is  founded  in  our  law  at  present,  and  in  dealing 
with  a  technical  system  it  is  better  to  adhere  to  a  principle 
when  once  established,  than  to  create  greater  confusion  by 
dissenting  from  it.  I  think  the  principle  laid  down  in  Vint  v.. 
Fadget  (1)  has  been  so  firmly  established  now  by  authority 
in  our  technical  system,  that  I  feel  more  mischief  would  b& 
done  by  dissenting  from  it,  than  by  acquiescing  in  it.  For 
these  reasons  I  am  content  with  the  judgment  which  my  noble 

(1)  1  Giff.  446;  2  D.  &  J.  611.  (5)  2  D.  &  J.  713;  27  L.  J.  (Ch.) 

(2)  [1894]  2  Ch.  321;  3  Ch.  498.  694. 

(3)  1  Ch.  Ca.  201.  (6)  6  App.  Cas.  698, 

(4)  2  Y.  &  C.  Ch.  399.  (7)  1  Ch.  D.  491, 

(8)  23  Beav.  341. 
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and  learned  friend  has  prepared,  and  shall  assent  to  the  motion 
that  he  will  make. 

LoED  Watson.  My  Lords,  I  also  have  had  an  opportunity 
of  carefully  considering  the  judgment  about  to  be  delivered 
by  my  noble  and  learned  friend  opposite.  For  my  own  part, 
I  should  have  desired  if  possible  to  decide  otherwise ;  but  I 
am  compelled  to  say  that  I  concur  with  the  reasonings  and  the 
conclusion  of  my  noble  and  learned  friend. 

LoED  Davey.  My  Lords,  the  facts  of  this  case  are  com- 
plicated, but  they  may  be  stated  in  a  narrow  compass  sufficiently 
for  elucidating  the  point  of  law  which  is  raised.  [His  Lord- 
ship stated  the  facts  given  above.]  It  was  admitted  at  the 
Bar  that  the  respondents  had  the  right  to  consolidate  their 
mortgages  on  Nos.  1  and  2,  because  the  mortgages  on  those 
properties  were  vested  in  one  mortgagee,  John  Banks,  before 
the  assignment  of  the  equity  of  redemption  in  both  to  Brock- 
man  and  Harrison,  the  appellant's  predecessors  in  title ;  but 
the  appellant  contends  that  they  are  not  entitled  to  consolidate 
their  mortgages  on  3,  4,  5,  6  and  7  with  their  mortgage  on 
No.  2,  because  these  mortgages  did  not  become  united  in  title 
with  the  mortgage  which  he  desires  to  redeem  on  No.  2  until 
after  the  date  on  which  the  equity  of  redemption  was  assigned 
to  his  predecessors  in  title,  namely,  August  20,  1868,  and  his 
counsel  argues  that  the  rights  of  the  appellant  and  respon- 
dents must  be  determined  by  the  state  of  circumstances  at  that 
date.  The  question  for  your  Lordships'  decision  is  whether 
the  respondents  have  the  right  of  consolidation  which  they 
claim,  notwithstanding  that  the  mortgages  which  it  is  sought 
to  consolidate  were  not  united  in  title  with  the  mortgage 
sought  to  be  redeemed  until  after  the  assignment  of  the  equity 
of  redemption  to  the  present  appellant's  predecessors  in  title. 

Komer  J.,  by  whom  the  action  was  tried,  and  the  Court  of 
Appeal,  held  that  the  case  was  covered  by  the  decision  of 
Knight  Bruce  and  Turner  L.JJ.,  in  the  year  1858,  in  Vint  v. 
Paclget  (1),  which  it  was  not  competent  for  them  to  question, 

(1)  2T>..V  J.  GU. 
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H.  L.  (EO   and  accordingly  decided  in  favour  of  the  respondents.  The 
1898       appellant's  counsel  admit  that  they  cannot  distinguish  the 
PLEDGE     present  case  from  that  decision,  but  contend  that  it  is  wrong 
WeiTE  ought  to  be  reversed  by  your  Lordships. 

The  equitable  rule  as  to  the  consolidation  of  mortgages  is 
not  one  of  those  doctrines  of  the  Court  of  Chancery  v^hich  has 
met  with  general  approbation — at  any  rate  as  regards  its  later 
development.  Originally  it  may  have  been  a  right  of  a  mort- 
gagee holding  two  separate  mortgages  on  estates  of  the  same 
mortgagor  which  have  become  absolute  estates  at  law  against 
the  mortgagor  and  debtor  personally  to  refuse  to  be  redeemed 
as  regards  one  estate  without  having  his  other  debt  also  paid. 
But  it  has  long  been  settled  that  the  right  of  consolidation 
may  be  exercised  by  the  transferee  of  the  mortgages  as  well 
as  by  the  original  mortgagee,  and  may  be  exercised  in  respect 
o*f  equitable  mortgages  as  well  as  by  a  mortgagee  holding  the 
legal  estate  absolute  at  law ;  and  on  the  other  hand,  that  it  may 
be  asserted  against  the  assignee  of  an  equity  of  redemption 
from  the  mortgagor  as  well  as  against  the  mortgagor  himself. 

If  Vint  V.  Padget  (1)  had  been  an  isolated  decision  on  a 
new  point,  then,  notwithstanding  the  eminence  of  the  learned 
judges  who  were  parties  to  the  decision,  it  may  be  that  your 
Lordships  would  have  felt  disposed  to  review  it,  and  if  it  did 
not  appear  to  your  Lordships  a  necessary  or  legitimate  develop- 
ment of  the  doctrine,  your  Lordships  would  probably  be  dis- 
posed to  express  your  dissent  from  it,  as  was  done  with  regard 
^to  another  decision  of  the  same  learned  judges  by  this  House 
"in  the  case  of  Jennings  v.  Jordan.  (2)  But  it  is  obvious  that 
i;he  learned  judges  did  not  conceive  themselves  to  be  laying 
'down  new  law.  Knight  Bruce  L.J.  said  that  a  long  course 
and  series  of  authorities  binding  on  the  Court  precluded  the 
possibility  of  their  thinking  that  there  was  in  the  case  more 
than  one  arguable  question,  if  any,  namely,  as  to  the  materiality 
of  notice  of  a  second  mortgage  to  a  transferee  of  prior  mort- 
gages, and  Turner  L.J.  said  it  was  impossible  to  distinguish 
the  case  from  Bovey  v.  Skipwith  (3)  (a  case  decided  in  the 

(1)  2  D.  &  J.  611.  (2)  6  App.  Gas.  698. 

(3)  1  Ch.  Ca.  201. 
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reign  of  Charles  II.,  to  which  I  will  presently  refer)  on  any  H.  L.  (E.) 
other  ground  than  as  to  notice  being  material.  1896 

In  Tweedale  v.  Tweedale  (1)  (decided  in  1857,  the  year  before  pledge 
Vint  V.  Padget  (2))  the  union  of  two  mortgages  made  to  ^r^^E 
different  mortgas^ees  took  place  after  the  assignment  of  the   ^  -— 

equity  of  redemption  of  both  mortgaged  properties  to  the  same   

person.  Lord  Eomilly  held  that  the  assignee  could  only  stand 
in  the  position  of  the  mortgagor,  and  be  entitled  to  his  rights 
only,  and  if  the  mortgagor  could  not  have  redeemed  one  pro- 
perty without  the  other,  the  assignee  stood  in  no  better  or  more 
favourable  position,  and  was  not  entitled  to  redeem  one  without 
redeeming  the  other.  Indeed,  the  contrary  seems  from  the 
report  to  have  been  scarcely  argued  in  that  case. 

The  case  of  Vint  v.  Padget  (2)  came  before  Stuart  V.-C. 
in  the  first  instance,  whose  judgment  may  be  referred  to  as 
shewing  how  entirely  that  experienced  judge  considered  the 
point  to  be  settled.  In  accepting,"  he  says,  ''by  way  of 
security  the  equity  of  redemption  of  two  separate  estates, 
Mr.  Lee  deliberately  incurred  the  risk  of  their  uniting  in 
one  hand,  and  when  that  union  has  taken  place  there  is 
only  one  single  debt,  and  in  order  to  redeem  he  must  pay  off 
both  mortgages,  each  of  which  affects  the  entirety  of  both 
estates." 

The  old  case  of  Bovey  v.  Skipwith  (3)  referred  to  by 
Turner  L.J.,  was  a  combined  case  of  tacking  (in  the  strict 
technical  sense)  and  consolidation.  There  was  (1.)  a  mortgage 
(apparently)  with  conveyance  of  the  legal  estate  on  two  pro- 
perties ;  (2.)  an  assignment  of  the  equity  of  redemption  in  the 
two  properties  to  a  second  mortgagee ;  (3.)  a  third  mortgage  of 
one  of  the  properties  only  without  notice  of  the  second  mortgage. 
The  third  mortgagee  bought  and  took  a  transfer  of  the  first  legal 
mortgage.  It  was  held,  first,  that  he  might  tack  his  equitable 
third  mortgage  to  the  first  mortgage,  so  as  to  gain  priority  over 
the  second  mortgagee,  and  secondly,  that  having  done  so  he 
might  consolidate  his  third  mortgage  (which  was  on  one  estate 
only)  with  the  first  mortgage  on  both  estates  and  hold  the  two 

(1)  23  Beav.  341.  ('2)  I  GUW  440 ;  'J  D.  »t  J.  Gil. 

(3)  1  Ch.  (';v.  20  L. 
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H.  L.  (E.)  estates  as  against  the  second  mortgagee  until  all  that  was  due 
1896  to  him  on  both  securities  should  be  satisfied. 
Pledge  The  case  of  Titley  v.  Dmies  (1),  before  Lord  Hardwicke,  may- 
be distinguished  on  the  ground  that  Titley,  the  second  equit- 
able mortgagee  of  one  of  the  estates,  had  before  the  assignment 
of  the  equity  of  redemption  in  another  estate  to  Peyton, 
acquired  a  right  to  redeem  Shepheard,  the  first  mortgagee  on 
both  estates,  and  thereby  consolidate  the  two  mortgages.  It  is 
not,  therefore,  in  my  opinion,  a  direct  authority  on  the  present 
case,  in  which  the  consolidation  has  taken  place  by  purchase 
and  transfer,  and  not  by  the  exercise  of  an  existing  right  to 
redeem. 

In  Selhy  v.  Pomfret,  (1861)  before  Wood  Y.-C.  (2),  and 
before  Campbell  L.C.  (3),  the  facts,  so  far  as  material  for  the 
present  purpose,  were  :  (1.)  mortgage  to  defendants  of  lease- 
hold premises  in  Mark  Lane  on  June  26,  1858 ;  (2.)  mortgage 
to  Stileman  and  Neale  of  leasehold  premises  in  Herne  Hill  on 
February  1,  1859  ;  (3.)  mortgagor  became  bankrupt  February  9, 
1859  ;  (4.)  transfer  of  the  Herne  Hill  mortgage  to  defendants 
February  16,  1859,  and  therefore  after  the  bankruptcy  of  the 
mortgagor.  The  Yice- Chancellor  held  that  the  defendants  were 
entitled  to  consolidate  the  two  mortgages  against  the  assignees 
in  bankruptcy  of  the  mortgagor,  and  to  retain  the  balance  due 
on  the  Mark  Lane  mortgage,  which  was  deficient,  out  of  the 
surplus  proceeds  of  sale  of  the  Herne  Hill  mortgage.  Lord 
Campbell,  in  affirming  the  Vice-Chancellor's  decree,  said  :  "It 
does  seem  strange  that  mortgagees  after  the  bankruptcy  of  the 
mortgagor  should  be  allowed  by  their  own  act  to  vary  the  rights 
of  themselves  and  the  other  creditors  of  the  mortgagor,  so  as 
to  obtain  payment  in  full  of  a  debt  in  respect  of  which,  at  the 
time  of  the  bankruptcy,  they  were  only  entitled  to  a  dividend 
along  with  the  body  of  unsecured  creditors.  But  it  is  settled 
that  a  mortgage  executed  by  a  bankrupt  before  his  bankruptcy, 
where  the  value  of  the  land  mortgaged  exceeds  the  sum  secured, 
is  upon  the  bankruptcy  of  the  mortgagor,  to  be  considered 
tabula  in  naufragio,  and  if  the  assignees  do  not  immediately 

(1)  2  Y.  &  C.  Ch.  399.  (2)  IJ.  &  H.  336. 

(3)  3  D.  F.  &  J.  595. 
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redeem,  any  mortgagee  of  the  bankrupt  whose  security  is  H.  L.  (E.) 
insufficient,  may  take  an  assignment  of  the  mortgage  and  tack  1896 

to  it  the  debt  due  under  the  mortgage  to  himself.    Therefore  pledge 

the  Vice-Chancellor  truly  observes,  '  The  fact  of  the  bankruptcy  ^liy^^ 

before  the  defendants  took  the  transfer  made  no  difference.  ^  — — 

Lord  JJavey. 

Any  one  might  seize  the  plank.     The  assignees  might  have   

got  the  benefit  of  it  if  they  had  been  quick  enough ;  but  the 
-defendants  v^ere  more  alert.'  "    And  see  l^eve  v.  Fennell.  (1) 

Although  the  Lord  Chancellor  uses  the  word  "  tack,"  it  is 
apparent  from  the  facts  of  the  case  which  he  was  dealing  with 
that  he  meant  tacking  in  the  sense  of  consolidation.  The  case 
of  Selhij  V.  Pomfret  (2)  may,  no  doubt,  be  distinguished  from 
the  present  one  on  the  ground  that  the  assignment  of  the  equity 
of  redemption  was  by  operation  of  law,  but  if  there-  was  no 
existing  right  of  consolidation  at  the  date  of  the  bankruptcy, 
the  distinction  seems  to  me  unsubstantial,  because  the  assignees 
of  the  bankrupt  take  his  property  subject  only  to  existing 
equities.  The  statutory  jus  tertii  of  the  creditors  may  be  con- 
sidered as  entitled  to  more  consideration  and  not  less  than  the 
right  of  a  particular  assignee. 

In  Beevor  v.  Luch  (1867)  (3)  Wood  V.-C.  held  that  a  mort- 
gagee of  one  property  might,  as  against  the  assignee  of  the 
equity  of  redemption  of  another  property,  consolidate  with  his 
mortgage  a  mortgage  from  the  same  mortgagor  on  that  other 
property  of  which  he  had  taken  a  transfer  after  the  date  of  the 
assignment  of  the  equity  of  redemption  of  the  second  property 
only,  overruling  the  case  of  White  v.  Hillacre.  (4) 

The  extent  to  which  the  right  of  consolidation  was  carried  in 
this  case  was  criticised  by  Lord  Selborne  in  this  House  in 
Jennings  v.  Jordan  (5),  and  so  far  as  it  held  that  mortgages  on 
two  properties  could  be  consolidated  against  the  assignee  of  the 
equity  of  redemption  of  one  property  only,  where  the  union  of 
the  two  mortgages  did  not  take  place  until  after  the  separation  of 
the  equities  of  redemption,  the  case  of  Beevor  v.  Lnck  (3)  must 


(1)  2  H.  &  M.  170.  (3)  L.  R.  4  Eq.  537. 

(2)  IJ.  &  H.  336 ;  3  D.  F.  &  J.  595.  (4)  3  Y.  &  C.  Ex.  697. 

(5)  G  App.  Cas.  698. 
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H.  L.  (E.)   be  held  to  be  overruled.    It  was  so  considered  by  Fry  J.  im 
1896       Harter  v.  Golman,  (1) 

Pledge        Tbis  case  is  free  from  any  such  difficulty.    At  the  time  when 
WmTE     redemption  is  sought,  all  the  mortgages  are  presently  redeem- 
LoMD^vey    ^^^^  by  the  same  person.    Pledge,  the  plaintiff  in  the  action^ 
- —      became  by  one  transaction  the  assignee  of  the  entire  equity  of 
redemption  of  all  the  mortgages.    An  attentive  consideration 
of  Lord  Selborne's  judgment  has  satisfied  me  that  the  noble 
and  learned  Lord  did  not  intend  to  throw  any  doubt  upon  the 
application  of  the  doctrine  in  such  circumstances. 

The  actual  point  decided  in  Jennings  v.  Jordmi  (2)  was,  that 
a  mortgagee  could  not  as  against  the  assignee  of  an  equity  of 
redemption  of  one  property  consolidate  with  his  original  mort- 
gage a  mortgage  on  another  property  created  by  the  same 
mortgagor  after  the  assignment  of  the  equity  of  redemption. 
The  contrary  had  been  maintained  by  the  defendant  on  what 
was  probably  a  misunderstanding  of  the  case  of  Tassell  v. 
Smith.  (3)  "I  take  it,"  said  Lord  Blackburn,  "that  the  only 
question  before  this  House  is,  whether  where  the  mortgage  on 
one  property  is  not  created  till  after  the  equity  of  redemption 
in  the  other  property  has  been  parted  with,  there  is  as  against 
the  purchaser  an  equity  to  consolidate  the  two."  Their  Lord- 
ships also  discussed  the  question  whether  in  a  case  where  the 
equities  of  redemption  have  become  separated,  consolidation 
could  take  place  against  the  assignee  of  one  equity  of  redemp- 
.  tion  only  by  subsequent  union  of  two  mortgages,  and  they 
preferred  the  decision  in  White  v.  Hillacre  (4)  to  that  of 
"Wood  V.-C.  in  Beevor  v.  Luck.  (5) 

Lord  Selborne  expressed  himself  in  the  following  words  : 
"  A  mortgagee  who  holds  several  distinct  mortgages  under  the 
same  mortgagor,  redeemable  not  by  express  contract,  but  only 
by  virtue  of  the  right  which  (in  English  jurisprudence)  is 
called  '  equity  of  redemption,'  may,  within  certain  limits  and 
against  certain  persons  (entitled  to  redeem  all  or  some  of  them) 


(1)  19  Ch.  D.i630.  (3)  2  D.  &  J.  713. 

(2)  6  App.  Gas.  698.  (4)  3  Y.  &  C.  Ex.  597. 

(5)iL.  K.  4  Eq.  537. 
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consolidate  them — that  is,  treat  them  as  one,  and  decHne  to  be   H.  L.  (E.) 
redeemed  as  to  any  unless  he  is  redeemed  as  to  all.    This  1896 
doctrine  of  consolidation  is  well  established  and  cannot  now  be  pledge 
altered  except  by  the  Legislature,  whether  it  originally  rested  ^hite. 
on  a  sound  equitable  foundation  or  not.    The  present  question 
is  as  to  its  proper  hmits.    There  is  no  difficulty  in  its  apph- 
cation  when  all  the  mortgages,  whether  originally  made  to  the 
same  mortgagee  or  having  come  into  a  single  hand  by  subse- 
quent assignments,  are  redeemable  at  the  same  time  by  the 
same  person.    Its  extension  to  a  case  in  which  after  that  state 
of  things  has  once  existed  the  equities  of  redemption  have 
become  separated  by  the  act  of  the  person  in  whom  they  had 
been  combined,  though  it  may  perhaps  be  open  to  objection  on 
some  practical  grounds,  rests  upon  an  intelligible  principle." 

After  discussing  the  principle  on  which  such  an  extension 
can  be  defended,  Lord  Selborne  continues  :  ^'  In  the  present 
case  the  rights  of  redemption  existing  at  the  date  of  the 
settlement  of  1838  could  not,  in  my  opinion,  have  been 
properly  worked  out  (unless  by  some  voluntary  arrangement 
between  the  parties  interested)  otherwise  than  by  consolidating 
all  the  mortgages  now  vested  in  the  appellant  Jennings  which 
were  prior  in  their  creation  to  December  3,  1838,  as  they  have 
been,  in  fact,  consolidated  by  the  decree  of  the  Court  of  Appeal." 
The  date  mentioned  by  Lord  Selborne,  I  may  observe,  was  the 
date  on  which  the  assignment  of  the  equity  of  redemption  was 
made  to  the  appellant's  predecessor  in  that  case.  I  have 
much  more  difficulty  in  following  or  satisfactorily  explaining 
the  principle  of  some  other  authorities  (such  as  Beevor  v. 
Litck  (1))  which  have  held  (contrary  to  the  decision  of  Baron 
Alderson  in  White  v.  Hillacre  (2))  that  a  mortgagee's  right  to 
consolidate  as  against  the  purchaser  of  the  equity  of  redemp- 
tion of  property  mortgaged  to  him  is  capable  of  being  enlarged, 
after  the  date  of  that  purchase,  by  a  transfer  to  the  mortgagee 
of  other  mortgages  which  were  then  in  other  hands,  and  with 
the  equity  of  redemption  of  which  (if  there  were  no  consolida- 
tion) the  purchaser  would  have  nothing  to  do." 

I  understand  Lord  Selborne  to  be  here  speaking  only  of  the 
(1)  L.  li.  4  Eq.  537.  (2)  3  Y.     C.  Ex.  507. 
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H.  L.  (E.)   case  in  which  the  equities  of  redemption  have  become  separated, 
1896       and  his  observations  have  no  reference  to  a  case  such  as  that 
Pledge     ^low  before  the  House,  in  v^hich  all  the  equities  of  redemption 
White     ^'^^'^^  been  assigned  to,  and  are  now  vested  in,  one  person.    I  do 
Lo^dDlvey    ^^^^  think  that  anything  was  said  in  this  House  in  Jennings  v. 
— -      Jordan  (1)  which  throws  any  doubt  or  discredit  on  the  decision 
in  Vint  v.  Padget  (2)  and  the  other  cases  to  the  same  effect. 
At  the  time  when  this  action  was  commenced  the  exact  position 
contemplated  by  Lord  Selborne  had  taken  place — of  all  the 
mortgages  being  united  in  a  single  hand  and  redeemable  by  the 
same  person. 

It  appears  to  me,  my  Lords,  that  an  assignee  of  two  or  more 
equities  of  redemption  from  one  mortgagor  stands  in  a  widely 
different  position  from  the  assignee  of  one  equity  only.  He 
knows,  or  has  the  opportunity  of  knowing,  what  are  the  mort- 
gages subject  to  which  he  has  purchased  the  property,  and  he 
knows  that  they  may  become  united  by  transfer  in  one  hand. 
If  the  doctrine  of  consolidation  be  once  admitted  it  appears  to 
me  not  unreasonable  to  hold  that  a  person  in  such  a  position 
occupies  the  place  of  the  mortgagor  or  assignor  to  him  towards 
the  holders  of  the  mortgages,  subject  to  which  he  has  purchased, 
although  it  may  be  unreasonable  to  hold  that  he  can  be  affected 
by  the  transfer  to  such  holders  of  mortgages  to  other  persons 
by  the  same  mortgagor  on  property  which  he  has  not  pur- 
chased, and  with  the  equity  of  redemption  of  which  he  has  no 
concern.  He  does  not  investigate  the  title  to  such  other  pro- 
perty and  cannot  know  in  the  latter  case  to  what  mortgages 
the  property  is  subject.  If  your  Lordships  affirm  the  decree 
now  under  appeal,  the  doctrine  of  consolidation  will  be  confined 
within  at  least  intelligible  limits.  It  will  be  applicable  where 
at  the  date  when  redemption  is  sought  all  the  mortgages  are 
united  in  one  hand  and  redeemable  by  the  same  person,  or 
where  after  that  state  of  things  has  once  existed  the  equities  of 
redemption  have  become  separated.  If  the  purchaser  of  two  or 
more  equities  of  redemption  desires  to  prevent  consolidation,  he 
has  it  in  his  power  to  redeem  any  one  mortgage  before  consoli- 
dation takes  place ;  but  if  for  his  own  convenience  he  delays 
(1)  6  App.  Gas.  698.  (2)  1  Giff.  446  ;  2  D.  &  J.  611. 
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doing  so,  lie  runs  the  same  risk  as  his  assignor  ran  of  the  H.  L.  (E.) 
mortgages  becoming  united  by  transfer  in  one  hand.  1896 

I  am  of  opinion  that  the  appHcation  of  the  doctrine  of  con-  pledge 
sohdation  to  a  case  hke  the  present  has  been  too  long  considered 
part  of  the  equitable  jurisprudence  of  this  country  to  be  altered 
at  the  present  time,  and  it  is  not  so  unreasonable  as  to  demand 
a  reversal  of  it  by  this  House. 

I  move,  therefore,  that  this  appeal  be  dismissed  with  costs. 

Order  of  the  Court  of  Appeal  and  judgment  of 
Bomer  J.  affirmed  and  appeal  dismissed  with 
costs. 

Lords'  Journals,  March  26,  1896. 

Solicitors  for  appellant :  A.  B.  d       Steele,  for  John  Winter, 
Folhestone. 

Solicitors  for  respondents  :  Talbot  d  TasJcer, 
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^NK  EEDDAWAY  AND  EEANK  EED-)  , 
DAWAY  &  CO.,  LIMITED  .    .    .  H.  L.  (e.) 


GEOEGE  BANHAMand  GEOEGE  BAN-) 

HAM  &  CO.,  LIMITED  .    .    .    .    /  I^^spondents. 

Trade  Name — Common  Laiu  Might—Name  indicating  Manufacturer — True 
Description  of  Article  sold— Imitation — Tendency  to  Deceive — Fraud. 

A  trader  is  not  entitled  to  pass  off  his  goods  as  the  goods  of  another 
trader  by  selling  them  under  a  name  which  is  likely  to  deceive  purchasers 
(whether  immediate  or  ultimate)  into  the  belief  that  they  are  buying  the 
goods  of  that  other  trader,  although  in  its  primary  meaning  the  name  is 
merely  a  true  description  of  the  goods. 

The  plaintiff  had  for  some  years  made  belting  and  sold  it  as  "  Camel  Hair 
Belting,"  a  name  wliich  had  come  to  mean  in  the  trailc  the  plaintitfs 
belting  and  nothing  else.  The  defendant  began  to  sell  belting  made  of  the 
yarn  of  camel's  hair,  and  stamped  it  "  ('amel  Hah-  Iklting  "  so  as  to  be  likely 
to  mislead  purchasers  into  the  belief  thai  it  wa.s  the  plaintilFs  bolting, 
endeavouring  thus  to  pass  o(f  his  goods  as  the  plaint  ilV's. 

Held,  that  the  plaintitV  was  entitled  tt)  an  injunction  restraining  the 
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defendant  from  using  the  words  "  camel  hair "  as  descriptive  of  or  in 
connexion  with  belting  made  or  sold  or  offered  for  sale  by  him  and  not 
manufactured  by  the  plaintiff  without  clearly  distinguishing  such  belting 
from  the  plaintiff's  belting. 

The  decision  of  the  Court  of  Appeal  ([1895]  1  Q.  B.  286)  reversed. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Lord  Herschell : — 

The  appellant,  Frank  Eeddaway,  has  been  for  many  years  a 
manufacturer  of  machine  belting.  In  October  1892  the  com- 
pany, the  other  appellants,  was  incorporated ;  and  the  business 
has  since  been  carried  on  by  it.  In  1877  Eeddaway  began  to 
make  belting  from  yarn,  which  consisted  principally  of  wool  or 
hair,  and  sold  it  under  the  name  of  "  "Woollen  Belting."  About 
the  year  1879  he  began  to  call  the  belting  which  he  manufac- 
tured "  Camel  Hair  Belting,"  for  the  purpose  of  distinguishing 
it  from  the  belting  of  other  manufacturers.  A  large  proportion 
of  his  trade  has  been  with  India,  the  Colonies,  and  foreign 
countries.  The  belting  consigned  to  these  countries  was  stamped 
with  a  "  Camel,"  or  with  the  word  Camel,"  or  "  Camel  Hair," 
and  sometimes  with  both. 

The  yarn  of  which  the  appellant's  belting  chiefly  consists  is, 
for  the  most  part,  made  of  camel  hair.  I  gather  from  the 
evidence  that,  although  the  wool  or  hair  of  which  the  yarn  was 
made  was  commonly  called  "  camel  hair,"  it  was  not  generally 
known  (at  all  events  until  recently)  that  it  really  consisted  of 
the  hair  of  the  camel. 

The  respondent,  Banham,  was  formerly  in  the  employment 
of  the  appellant  Eeddaway.  He  ceased  to  be  so  employed  in 
1889,  and  began  to  manufacture  belting  on  his  own  account. 
He  made  belting  from  yarn  of  the  same  description  as  that  used 
by  the  appellants,  which  he  sold  and  advertised  as  Arabian 
belting.  The  respondent  company  was  formed  in  1891,  and  in 
April  or  May  of  that  year  began  to  call  their  belting  "  Camel 
Hair  Belting,"  those  words,  and  those  words  only,  being  in 
most  cases  stamped  on  the  belting.  Many  other  manufacturers, 
had  made,  for  many  years  past,  belting,  the  principal  ingredient 
of  which  was  camel  hair  yarn,  and  which  they  sold  and 
described  by  such  names  as  yak,  buffalo,  llama,  crocodile,  &c. 
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The  appellants  having  learned  that  the  respondents  were   H.  L.  (E.) 
selling  belting  described  as    Camel  Hair  Belting,"  and  with  1896 
those  words  stamped  upon  it,  brought  this  action  for  an  reddaway 
injunction,  which  was  tried  at  Manchester  before  Collins  J .  banham 
and  a  special  jury.    The  learned  judge  directed  the  jury  that  if  — - 
the  plaintiff  had  succeeded  in  so  identifying  his  name  with  those 
words  as  that  on  the  market     Camel  Hair  Belting"  would 
mean  Eedda way's  belting,  and  if  the  defendant  so  described  his 
particular  belting  as  to  be  likely  to  deceive  purchasers,  it  would 
not  matter  in  point  of  law  for  the  decision  of  this  case  whether 
he  intended  to  deceive  purchasers  by  so  doing  or  not.  The 
questions  left  by  the  learned  judge  to  the  jury,  with  their 
answers,  were  as  follows  : — 

Q,  1.  Does  "  Camel  Hair  Belting  "  mean  belting  made  by  the 
plaintiffs,  as  distinguished  from  belting  made  by  other  manu- 
facturers ?  A.  Yes. — Q.  2.  Or  does  it  mean  belting  of  a 
particular  kind  without  reference  to  any  particular  maker  ? 
A.  No. — Q.  3.  Do  the  defendants  so  describe  their  belting  as  to 
be  likely  to  mislead  purchasers,  and  to  lead  them  to  buy  the 
defendants'  belting,  as  and  for  the  belting  of  the  plaintiffs? 
A.  Yes. — Q.  4.  Did  the  defendants  endeavour  to  pass  off  their 
goods,  as  and  for  the  goods  of  the  plaintiffs,  so  as  to  be  likely  to 
deceive  purchasers  ?    A .  Yes. 

The  learned  judge  considered  the  first  three  questions  only  to 
be  necessary,  but  added  the  fourth  question  at  the  instance  of 
the  counsel  for  the  plaintiffs. 

Upon  the  findings  of  the  jury  Collins  J.  entered  judgment 
for  the  plaintiffs  with  costs ;  and  he  granted  an  injunction 
restraining  the  defendants  from  continuing  to  use  the  words 

Camel  Hair  "  in  such  a  manner  as  to  deceive  purchasers  into 
the  belief  that  they  are  purchasing  belting  of  the  plaintiffs' 
manufacture,  and  from  thereby  passing  off  their  belting  as  and 
for  the  belting  of  the  plaintiffs'  manufacture. 

Upon  an  application  to  set  aside  the  verdict,  judgment  and 
injunction  and  enter  judgment  for  the  defendants,  on  the  ground 
that  there  was  no  evidence  to  support  the  verdict,  and  that  the 
judge  ought  to  have  entered  judgment  for  the  defendants  upon 
the  findings  of  the  jury,  or  for  a  new  trial  on  the  grounds  of 
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H.  L.  (E.)  misdirection,  and  that  the  verdict  was  against  the  weight  of 

1896  evidence,  the  Court  of  Appeal  (Lord  Esher  M.E.,  Lopes  and 

Eeddaway  I^igby  Ij-JJ-)  reversed  the  decision  of  Colhns  J.,  and  entered 

Banham  judgment  for  the  defendants  with  costs.  (1)  Against  this  decision 
  the  plaintiffs  brought  this  appeal. 


Feb.  18,  20,  21,  24.  Asquith  Q.G.  and  Moulton  Q.C,  (J.  G. 
Graham  with  them)  for  the  appellants.  The  principle  applic- 
able to  cases  of  this  class  is  stated  by  Lord  Kingsdown  in 
Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  (2),  that  a  man 
has  no  right  to  put  off  his  goods  for  sale  as  the  goods  of  a  rival 
trader,  and  cannot  therefore  be  allowed  to  use  names  or  marks 
by  which  he  may  induce  purchasers  to  believe  that  the  goods  he 
is  selling  are  the  manufacture  of  another  person.  There  is  no 
exception  in  the  case  of  a  name  which  is  verbally  and  in  its 
primary  meaning  a  true  description  of  the  goods,  but  which  has 
acquired  the  meaning  in  the  trade  that  the  goods  are  those  of  a 
particular  maker,  so  that  purchasers  ask  for  them  exclusively 
by  that  name  and  buy  them  in  the  belief  that  they  are  getting 
that  trader's  goods.  The  Court  of  Appeal  treated  this  case  as 
an  exception  to  the  general  rule  because  the  defendants  in 
using  the  name  "camel  hair  belting"  only  told  ''the  simple 
truth."  But  there  is  no  exception  to  the  rule:  it  is,  as 
Turner  L.J.  said  in  Burgess  v.  Burgess  (3),  a  question  of  evidence 
in  each  case  whether  there  is  false  representation.  The 
defendants'  belting  was  no  doubt  made  of  the  yarn  of  camel's 
hair,  and  in  one  sense  "  camel  hair  belting  "  was  a  true  descrip- 
tion of  it,  but  the  jury  found  that  "  camel  hair  belting  "  meant 
to  purchasers  Eeddaway 's  belting  only,  and  that  the  defendants 
so  described  their  belting  as  to  mislead  purchasers  into  the 
belief  that  they  were  buying  Eeddaway's.  They  also  found 
that  the  defendants  intended  to  deceive  purchasers,  though  this 
was  not  necessary  for  the  decision.  The  simple  truth  '* 
therefore  in  this  as  in  many  other  instances  covered  a  false 
representation.  It  was  in  appearance  only,  not  in  fact,  the 
simple  truth.    The  governing  principle  is  stated  or  illustrated 


(1)  [1895]  1  Q.  B.  286.  (2)  11  H.  L.  C.  at  p.  538. 

(3)  3D.  M.  &G.  896. 
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in  several  cases  :  e.g.  Croft  v.  Day  (1) ;  Clieavin  v.  Walker  (2) ;  H.  L.  (E.) 
Massam  v.  Thorlei/s  Cattle  Food  Co.  (3) ;  Singer  Manufacturing  189G 
Co.  Y.Loog  (4)  ;  Montgomery  \.  Thompson  (5) ;  and  Wotherspoon  eeddawat 
V.  Currie  (6),  where  Glenfield  starch  "  had  acquired  a  secondarj^ 
meaning.  There  Lord  Westhury  (7)  inaccurately  spoke  of  the 
name  as  the  property  of  the  appellants."  It  is  not  a  question 
of  property;  outside  the  Trade  Marks  Acts  no  man  has  the 
exclusive  right  to  a  name ;  the  right  is  not  to  a  name,  but  to 
protection  from  having  another  man's  goods  passed  off  as  his 
goods.  The  cases  relied  on  in  the  Court  of  Appeal  do  not 
support  the  judgment.  The  decision  in  Turton  v.  Turton  (8) 
was  manifestly  right  but  has  no  application  here.  Young  v, 
Macrae  (9)  was  the  case  of  a  patent,  and  the  name  indicated 
the  thing,  not  the  maker.  That  the  findings  of  the  jury  were 
justified  is  shewn  by  the  correspondence  and  the  oral  evidence. 
The  questions  for  the  jury  were  framed  upon  what  was  said  in 
Beddatvay  v.  Bentham  Hemp  Spinning  Co.  (10) 

Bigham  Q.C.  and  J.  K.  F.  Cleave  {McCall  Q.C.  with  them) 
for  the  respondents.  The  plaintiffs  have  tried  to  fix  a  secondary 
meaning  on  a  plain  English  expression  composed  of  ordinary" 
words,  and  seek  to  prevent  the  whole  world  from  using  that 
expression  without  some  distinguishing  words.  There  is  no 
authority  for  such  a  contention :  authority  is  the  other  way. 
There  is  an  inherent  right  to  describe  one's  goods  in  plain 
terms  which  are  a  true  description,  and  not  the  less  so  because 
other  people  have  used  the  same  description :  Burgess  y. 
Burgess  (11) ;  per  Knight  Bruce  L.J.  A  man  cannot  take  out  a 
patent  for  a  natural  substance :  Young  v.  Macrae  (9)  ;  and  the 
plaintiffs  cannot  claim  the  exclusive  use  of  a  truthful  descrip- 
tion such  as  *'  camel  hair  belting."  The  defendants  do  no 
wrongful  act  but  are  only  exercising  their  natural  rights  in 
using  a  true  description  and  are  not  to  be  restrained  because 
some  of  the  public  may  make  mistakes:  Turton  v.  Turto)i  (8) 

(1)  7  Beav.  84.  (G)  L.  K.  5  H.  L.  508,  521. 

(2)  5  Cli.  D.  850.  (7)  L.  K.  5  H.  L.  522. 

(3)  14  Ch.  D.  748.  (8)  42  (^i.  P.  128. 

(4)  8  App.  Cas.  15.  (0)  9  Jur.  (N.S.)  822. 

(5)  [1891]  A.  C.  217.  (10)  [1892]  2  Q.  li.  039. 

(11)  3  1).  M.  &:  G.  89(5. 
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H.  L.  (E.)  In  re  Leonard  d  Ellis's  Trade  Mark.  (1)  There  is  an  obvious 
1896  distinction  between  a  mere  description  such  as  "  Stone  Ale  " 
ReddTway  and  a  definition  per  genus  et  differentiam,  such  as  "  camel  hair 
belting."  There  was  no  imitation  of  the  plaintiffs'  labels  or 
marks.  The  evidence  did  not  support  the  findings  :  there  was 
no  evidence  of  fraud,  and  fraud  is  essential  to  the  plaintiffs' 
case.  The  fourth  finding  does  not  charge  fraud;  nor  did  the 
statement  of  claim. 

The  House  took  time  for  consideration. 


March  26.  Loed  Halsbury  L.C.  My  Lords,  I  beheve  in 
this  case  that  the  question  turns  upon  a  question  of  fact.  The 
question  of  law  is  so  constantly  mixed  up  with  the  various 
questions  of  fact  which  arise  on  an  inquiry  of  the  character  in 
which  your  Lordships  have  been  engaged,  that  it  is  sometimes 
difficult  when  examining  former  decisions  to  disentangle  what 
is  decided  as  fact  and  what  is  laid  down  as  a  principle  of  law. 
For  myself,  I  believe  the  principle  of  law  may  be  very  plainly 
stated,  and  that  is,  that  nobody  has  any  right  to  represent  his 
goods  as  the  goods  of  somebody  else. 

How  far  the  use  of  particular  words,  signs,  or  pictures  does 
or  does  not  come  up  to  the  proposition  which  I  have  enunciated 
in  each  particular  case  must  always  be  a  question  of  evidence, 
and  the  more  simple  the  phraseology,  the  more  like  it  is  to 
a  mere  description  of  the  article  sold,  the  greater  becomes  the 
difficulty  of  proof ;  but  if  the  proof  establishes  the  fact  the  legal 
consequence  appears  to  follow. 

In  this  case  the  words  camel  hair  belting  "  suggest  such  a 
difficulty  of  proof.  If  I  had  been  sitting  as  a  juryman  in  this 
case  I  confess  (but  for  a  circumstance  I  am  about  to  mention) 
I  should  have  had  great  difficulty  in  acquiescing  in  the  conten- 
tion that  a  person  was  making  his  goods  pass  as  the  goods  of 
somebody  else  by  simply  describing  the  subject  of  sale  by  these 
words.  It  is  partly  made  or  substantially  made  of  camel  hair, 
and  it  is  belting.  To  me  or  to  other  persons  not  famihar  with 
the  trade  this  undoubtedly  does  seem  simply  a  description  of 

(1)  26  Ch.  D.  288. 
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the  article  sold,  and  not  a  representation  of  its  being  made  by  a   H.  L.  (E.) 
particular  manufacturer.    But  then  I  should  not  know,  what  189G 
persons  engaged  in  the  trade  would  know,  how  far  particular  eeddaway 
words,  even  though  descriptive  of  the  article  sold,  may  have 
acquired  a  kind  of  technical  signification  which  would  give  to 
them  in  the  trade  as  completely  the  character  of  being  made 
by  a  particular  manufacturer  as  if  they  were  stamped  with  his 
trade-mark. 

The  circumstance  to  which  I  referred  is  to  be  found  in  the 
letter  of  June  12,  1891.  The  writer,  who  doubtless  knew  what 
he  was  doing,  specially  desires  that  the  thing  which  he  is 
ordering  should  bear  no  other  stamp  than  "  Camel  Hair  Belt- 
ing," and  if  he  gets  that  he  adds  I  think  I  can  take  this  order 
from  Eeddaways." 

My  Lords,  I  think  with  this  letter  before  them  the  jury  were 
perfectly  right,  and  that  my  prima  facie  impression  from  the 
words  being  only  descriptive  of  the  article  sold  would  have  been 
wrong.  The  result  is,  in  my  mind,  that  the  proof  is  satisfactory, 
and  that  one  man's  goods  are  being  sold  as  if  they  were  the 
goods  of  the  other. 

My  Lords,  reliance  appears  to  have  been  placed  in  the  Court 
of  Appeal  on  what  was  supposed  to  be  decided  in  Burgess  v. 
Burgess  (1)  by  Knight  Bruce  L.J.  and  Sir  George  Turner,  and 
I  think  it  is  necessary  to  examine  the  decision  in  Burgess  v. 
Burgess  (1)  to  see  what  it  really  did  decide  and  the  facts  upon 
which  that  decision  was  based.  Kindersley  V.-C.  had  by  an 
injunction  restrained  the  defendant  from  continuing  to  use  the 
words  "Late  of  107  Strand"  where  he  had  been  employed  by 
his  father,  and  from  continuing  on  the  sides  of  his  shop  door  a 
plate  with  the  words  Burgess's  Fish  Sauce  Warehouse  late  of 
107  Strand."  The  defendant  Burgess  had  for  many  years  been 
m  the  employment  of  his  father  in  the  trade  of  an  Italian  and 
fish  sauce  warehouseman,  and  had  shortly  before  the  application 
for  the  injunction  set  up  in  King  William  Street  a  similar 
business,  placing  the  words  which  the  Vice-Chancellor  restrained 
the  use  of  on  his  shop  door  and  the  sides  of  his  house.  An 
appeal  was  brought  against  the  refusal  of  the  Vice-Chancellor 
(1)  3  D.  M.  .K:  G.  8U(;. 
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H.  L.  (E.)   to  go  further  and  to  prohibit  the  use  of  the  words  "  Burgess's 
J 896      Essence  of  Anchovies  "  in  any  bill-head,  invoice  or  advertise- 

Reduaavay  I^GIlt. 

Banuam  "^^^  refusal  of  Knight  Bruce  L.J.  to  interfere  v^ith  v^hat  the 
^  — -      Vice-Chancellor  had  determined  is  stated  by  himself  to  be 

Lord  Halsbuiy  ^  •  ^ 

grounded  on  the  fact  that  the  defendant  carried  on  business 
under  his  ov^nname,  and  "  sells  his  essence  of  anchovies,"  which 
appears  to  be  assumed  to  be  a  known  article,  "  as  Burgess's. 
Essence  of  Anchovies  which  in  truth  it  is."  The  whole  ground 
of  complaint,"  says  Knight  Bruce  L.J.  ''is  the  great  celebrity 
which  during  many  years  has  been  possessed  by  the  elder  Mr, 
Burgess's  Essence  of  Anchovies."  Again,  be  it  observed,  treating 
the  words  ''Essence  of  Anchovies"  as  describing  a  known 
article  not  peculiar  to  any  one  manufacturer.  ' '  That ' '  (continues 
the  learned  judge)  "  does  not  give  him  such  exclusive  right,, 
such  a  monopoly,  such  a  privilege  as  to  prevent  any  man  from 
making  essence  of  anchovies  and  selling  it  under  his  own 
name." 

And  Turner  L.J.  I  think  most  accurately  says:  "It  is  a 
question  of  evidence  in  each  case  whether  there  is  false  represen- 
tation or  not.  Looking  at  the  labels  before  us,  I  think  it  is 
clear  that,  since  the  order  made  by  the  Yice-Chancellor,  there 
has  been  no  representation  made  on  the  part  of  the  defendant 
that  the  goods  which  he  is  selling  are  the  goods  manufactured 
by  the  plaintiff." 

My  Lords,  I  have  only  to  add  to  that,  that  even  then  the 
learned  judges  did  not  conclude  the  question,  for  dealing  with 
an  interlocutory  injunction,  as  they  were,  they  left  the  plaintiff ^ 
if  he  thought  proper,  to  try  his  action  at  law,  and  make  out,  if 
he  could,  that  there  was  the  false  representation,  which,  if  made^ 
would  give  a  ground  of  action.  But  it  is  most  important  to> 
observe  the  hypothesis  of  fact  upon  which  that  judgment 
proceeds,  and  if  the  facts,  such  as  they  have  been  established  in 
this  case,  could  have  been  made  out,  I  cannot  understand  that 
there  is  any  principle  of  law  laid  down  which  would  have 
prevented  an  injunction,  although  the  defendant's  name  was 
"  Burgess  "  and  although  the  article  was  described  by  a  descrip- 
tive name,  which  however  had  not  as  matter  of  fact  in  that 
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case,  in  the  view  of  the  judges,  the  technical  signification  of   ir.  t..  (e.) 
being  only  made  by  Burgess  the  father.  Ksoe 

My  Lords,  it  seems  to  me  therefore  that  there  is  nothing  in 
that  decision,  or  indeed  in  any  other,  which  interferes  with  the 
propriety  of  an  injunction  where  the  proposition  of  fact  with 
which  I  have  started  can  be  established,  and  it  is  to  be  observed 
that  whatever  the  form  of  the  injunction  if  the  principle  of  it  is 
duly  observed  it  is  only  such  a  form  as  prevents  the  mischief 
pointed  to.  It  w^ould  be  impossible,  for  instance,  to  say  that  a 
trader  could  not  describe  his  goods  truly  by  enumerating  the 
particulars  of  what  they  consisted,  unless  such  description  was 
calculated  to  deceive  and  make  his  goods  pass  as  the  goods  of 
another.  What  in  each  case  or  in  each  trade  will  produce  the 
effect  intended  to  be  prohibited  is  a  matter  which  must  depend 
upon  the  circumstances  of  each,  trade,  and  the  peculiarities  of 
each  trade.  It  would  be  very  rash  a  priori  to  say  how  far  a 
thing  might  or  might  not  be  described,  without  being  familiar 
with  the  technology  of  the  trade. 

My  Lords,  for  these  reasons  I  move  that  the  judgment  of  the 
Court  of  Appeal  be  reversed,  and  that  the  respondents  do  pay 
to  the  appellants  the  costs  both  here  and  below. 


Lord  Herschell  [after  stating  the  facts  set  forth  above  : — J 
My  Lords,  in  the  opinion  of  the  Court  of  Appeal  inasmuch 
as  the  words  "camel  hair  belting"  were  descriptive  of  the 
article  sold,  the  words  "  camel  hair  "  indicating  the  material  of 
which  it  was  made,  the  defendants  were  entitled  to  use  the  same 
language  with  reference  to  the  belting  which  they  sold  ;  and 
the  plaintiffs  could  have  no  right  to  restrain  them  from  doing 
so  even  though,  as  the  jury  had  found,  the  words  "  camel  liair 
belting"  would  be  understood  to  mean  belting  manufactured  by 
the  plaintiffs,  and  purchasers  of  the  belting  would  be  deceived 
into  the  belief  that  they  were  obtaining  goods  of  the  plaintiffs' 
manufacture. 

The  Master  of  the  Kolls  expressed  the  view  that  a  manufac- 
turer might  obtain  the  right  to  prevent  a  person  using  a  name, 
which  would  be  understood  as  his,  and  the  use  of  which  would 
thus  interfere  with  his  trade,  but  that,  tliough  this  was  the 
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H.  L.  (E.)  fundamental  proposition,  you  could  not  restrain  a  man  from 

1896  telling  the  simple  truth  ;  and  that  this  was  all  the  defend- 

Eeddaway  ^iits  had  done  when  they  called  their  belting     Camel  Hair 
Bx^HAM.  Belting." 
  It  must  be  taken,  if  the  findings  of  the  iury  are  to  stand,  on 

Lord  Herschell.  o  i  J 

  which  I  shall  have  a  word  or  two  to  say  presently,  that  the 

description  by  the  defendants  of  their  belting  as  camel  hair 
belting  "  would  deceive  purchasers  into  the  belief  that  they 
were  getting  something  which  they  were  not  getting,  namely, 
belting  made  by  Eeddaway.  If  they  would  be  thus  deceived 
by  the  defendants'  statement  there  must  surely  be  some 
fallacy  in  saying  that  they  have  told  the  simple  truth.  I  will 
state  presently  where  I  think  the  fallacy  lurks.  Before  I  do 
so,  however,  it  is  right  that  I  should  say  that  there  appears 
to  me  abundant  evidence  to  support  the  findings  of  the  jury. 

For  many  years  belting  made  of  camel  hair  yarn  had  been 
known  in  the  markets  of  the  world.  It  had  been  sold  under  a 
variety  of  names.  But  there  was  ample  evidence  to  justify  the 
finding,  that  amongst  those  who  were  the  purchasers  of  such 
goods,  the  words  "  camel  hair  "  were  not  applied  to  belting 
made  of  that  material  in  general;  that,  in  short,  it  did  not 
mean  in  the  market  belting  made  of  a  particular  material,  but 
belting  made  by  a  particular  manufacturer.  It  is  impossible, 
I  think,  to  read  the  correspondence  which  passed  between  the 
defendants,  and  those  who  were  ordering  goods  of,  or  procuring 
orders  for  them,  without  seeing  that  this  was  the  case.  More- 
over, it  it  impossible  to  doubt  that  the  defendants  were  well 
aware  of  the  fact. 

They  begin  by  calling  their  belting  "  Arabian,"  and  state 
that  they  are  prepared  to  guarantee  it  to  be  better  than  the 
belting  commonly  called  '  camel  hair  belting.'  "  They  are  told 
by  one  of  their  correspondents  that  if  he  has  a  sample  similar 
to  one  he  forwards  (which  was  made  by  Eeddaway)  "  stamped 
camel  hair  belting,  nothing  more,"  he  thinks  he  can  take  this 
order  from  Eeddaway s.  They  do  their  best  to  comply  with 
their  correspondent's  wish,  and  send  belting  so  stamped. 
Another  correspondent  asks  for  500  feet,  which  is  to  be  quite 
equal  to  Eeddaway 's  "  camel  hair  belting,"  and  which  must  be 
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in  every  respect  identical  to  the  sample  of  that  make.  It  was  H.  L.  (e.) 
to  be  stamped  "  warranted  best  camel  hair  belting."    In  that  or  i896 

another  case,  it  is  not  quite  clear  which,  the  defendants  stated  reddaway 

to  the  firm  whom  they  employed  to  manufacture  the  belting,  that  g^^^jj^-^i 

no  manufacturer's  name  must  appear  on  it,  or  it  would  be   

_  Lord  Herschell. 

useless.     I  see  no  reason  to  be  otherwise  than  completely  ■ — 
satisfied  with  the  answers  which  the  jury  gave.     On  this 
assumption  I  proceed  to  inquire  whether  the  plaintiffs  have 
made  out  any  right  to  relief. 

I  cannot  help  saying  that,  if  the  defendants  are  entitled  to 
lead  purchasers  to  believe  that  they  are  getting  the  plaintiffs' 
manufacture  when  they  are  not,  and  thus  to  cheat  the  plaintiffs 
of  some  of  their  legitimate  trade,  I  should  regret  to  find  that 
the  law  was  powerless  to  enforce  the  most  elementary  principles 
of  commercial  morality.  I  do  not  think  your  Lordships  are 
driven  to  any  such  conclusion. 

The  principle  which  is  applicable  to  this  class  of  cases 
was,  in  my  judgment,  well  laid  down  by  Lord  Kingsdown  in 
Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  (1)  It  had 
been  previously  enunciated  in  much  the  same  way  by  Lord 
Langdale  in  the  case  of  Croft  v.  Day.  (2)  Lord  Kingsdown's 
words  were  as  follows  :  "  The  fundamental  rule  is,  that  one 
man  has  no  right  to  put  off  his  goods  for  sale  as  the  goods  of  a 
rival  trader,  and  he  cannot,  therefore  (in  the  language  of  Lord 
Langdale,  in  the  case  of  Perry  v.  Tritefitt  (3)),  be  allowed  to 
use  names,  marks,  letters,  or  other  indicia,  by  which  he  may 
induce  purchasers  to  believe  that  the  goods  which  he  is  selling 
are  the  manufacture  of  another  person."  It  is,  in  my  opinion, 
this  fundamental  rule  which  governs  all  cases,  whatever  be  the 
particular  mode  adopted  by  any  man  for  putting  off  his  goods 
as  those  of  a  rival  trader,  whether  it  is  done  by  the  use  of  a 
mark  which  has  become  his  trade  mark,  or  in  any  other  way. 
The  word  "property"  has  been  sometimes  applied  to  what  has 
been  termed  a  trade  mark  at  common  law.  I  doubt  myself 
whether  it  is  accurate  to  speak  of  there  being  property  in  such 
a  trade  mark,  though,  no  doubt  some  of  the  rights  which  arc 

(1)  11  II.  L.  C.  538.  (2)  7  Beav.  84. 

(3)  G  Beav.  GO. 
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H.  I..  (E.)  incident  to  property  may  attach  to  it.  Where  the  trade  mark 
1896  is  a  word  or  device  never  in  use  before,  and  meaningless,  except 
KeddTway  indicating  by  whom  the  goods  in  connection  with  which  it  is 
used  were  made,  there  could  be  no  conceivable  legitimate  use  of 
it  by  another  person.  His  only  object  in  employing  it  in  con- 
nection with  goods  of  his  manufacture  must  be  to  deceive.  In 
circumstances  such  as  these  the  mere  proof  that  the  trade  mark 
of  one  manufacturer  had  been  thus  appropriated  by  another, 
would  be  enough  to  bring  the  case  within  the  rule  as  laid  down 
by  Lord  Kingsdown,  and  to  entitle  the  person  aggrieved  to  an 
injunction  to  restrain  its  use.  In  the  case  of  a  trade  mark  thus 
identified  with  a  particular  manufactory  the  rights  of  the  person 
whose  trade  mark  it  was,  would  not,  it  may  be,  differ  sub- 
stantially from  those  which  would  exist  if  it  were,  strictly 
speaking,  his  property.  But  there  are  other  cases  which  equally 
come  within  the  rule  that  a  man  may  not  pass  off  his  goods  as 
those  of  his  rival  which  are  not  of  this  simple  character — cases 
where  the  mere  use  of  the  particular  mark  or  device  which  had 
been  employed  by  another  manufacturer  would  not  of  itself 
necessarily  indicate  that  the  person  who  employed  it  was 
thereby  inducing  purchasers  to  believe  that  the  goods  he  was 
selling  were  the  goods  of  another  manufacturer. 

The  name  of  a  person,  or  words  forming  part  of  the  common 
stock  of  language,  may  become  so  far  associated  with  the  goods 
of  a  particular  maker  that  it  is  capable  of  proof  that  the  use  of 
them  by  themselves  without  explanation  or  qualification  by 
another  manufacturer  would  deceive  a  purchaser  into  the  belief 
that  he  was  getting  the  goods  of  A.  when  he  was  really  getting 
the  goods  of  B.  In  a  case  of  this  description  the  mere  proof 
by  the  plaintiff  that  the  defendant  was  using  a  name,  word,  or 
device  which  he  had  adopted  to  distinguish  his  goods  would  not 
entitle  him  to  any  relief.  He  could  only  obtain  it  by  proving 
further  that  the  defendant  was  using  it  under  such  circum- 
stances or  in  such  manner  as  to  put  off  his  goods  as  the  goods 
of  the  plaintiff.  If  he  could  succeed  in  proving  this  I  think 
he  would,  on  well-established  principles,  be  entitled  to  an 
injunction. 

In  my  opinion,  the  doctrine  on  which  the  judgment  of  the 
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Court  of  Appeal  was  based,  that  where  a  manufacturer  has   H.  L.  (e.) 
used  as  his  trade-mark  a  descriptive  wor-d  he  is  never  entitled  to  i896 
relief  against  a  person  who  so  uses  it  as  to  induce  in  purchasers  eed^away 
the  belief  that  they  are  getting  the  goods  of  the  manufacturer  g^jj^^jj 
who  has  theretofore  employed  it  as  his  trade-mark,  is  not 
supported  by  authority,  and  cannot  be  defended  on  principle. 
I  am  unable  to  see  why  a  man  should  be  allowed  in  this  way 
more  than  in  any  other  to  deceive  purchasers  into  the  belief 
that  they  are  getting  what  they  are  not,  and  thus  to  filch  the 
business  of  a  rival. 

The  authority  relied  on  was  the  case  of  Burgess  y.  Burgess.  (1) 
When  the  judgments  in  that  case  are  examined,  it  seems  to  me 
clear  that  no  such  point  was  decided.  Turner  L.J.  commences 
by  saying,  "  No  man  can  have  any  right  to  represent  his  goods 
as  the  goods  of  another  person ;  but  in  applications  of  this  kind 
it  must  be  made  out  that  the  defendant  is  selling  his  own  goods 
-as  the  goods  of  another."  He  then  points  out  that  where  a 
person  is  selling  goods  under  a  particular  name,  and  a  person 
not  having  that  name  is  using  it,  it  may  be  presumed  that  he 
so  uses  it  to  represent  the  goods  sold  by  himself  as  the  goods  of 
the  person  whose  name  he  uses  ;  but  where  the  defendant  sells 
goods  under  his  own  name,  and  it  happens  that  the  plaintiff  has 
the  same  name,  it  does  not  follow  that  the  defendant  is  selling 
his  goods  as  the  goods  of  the  plaintiff.  He  adds:  *'It  is  a 
question  of  evidence  in  each  case  whether  there  is  false  repre- 
sentation or  not."  This,  I  think,  clearly  recognises  that  a 
man  may  so  use  even  his  own  name  in  connection  with  the 
sale  of  goods  as  to  make  a  false  representation.  In  Massam 
v.  Thorley's  Cattle  Food  Co.  (2),  James  L.J.  said  :  ''Burgess  v. 
Burgess  (1)  has  been  very  much  misunderstood  if  it  has  been 
understood  to  decide  that  anybody  can  always  use  his  own 
name  as  a  description  of  an  article  whatever  may  be  the  con- 
sequences of  it,  or  whatever  may  be  the  motive  for  doing  it,  or 
whatever  may  be  the  result  of  it."  After  quoting  from  the 
judgment  of  Turner  L.J.  the  passages  to  which  I  have  just 
alluded,  he  said  :  "  That  I  take  to  be  an  accurate  statement  of 
the  law,  and  to  have  been  adopted  by  the  House  of  Lords  in 
(1)  3  D.  M.  &  Ct.  896.  (2)  14  Ch.  D.  748. 
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H.  L.  (E.)  Wother spoon  v.  Currie  (1),  in  which  the  House  of  Lords  differed 
1896  from  the  view  which  I  had  taken."  The  decision  in  Wother- 
Eeddaway  spoon  V.  Currie  (1)  is  an  important  one,  and  is,  in  my  judgment^ 
inconsistent  with  the  ratio  decidendi  of  the  Court  of  Appeal  in 
the  present  case.  The  name  Glenfield  "  had  become  associated 
with  the  starch  manufactured  by  the  plaintiff,  and  the  defend- 
ant, although  he  established  his  manufactory  at  Glenfield,  was 
restrained  from  using  that  word  in  connection  with  his  goods 
in  such  a  way  as  to  deceive.  "Where  the  name  of  a  place 
precedes  the  name  of  an  article  sold,  it  prima  facie  means  that 
this  is  its  place  of  production  or  manufacture.  It  is  descriptive, 
as  it  strikes  me,  in  just  the  same  sense  as  "  camel  hair "  is 
descriptive  of  the  material  of  which  the  plaintiff's  belting  is 
made.  Lord  Westbury  pointed  out  that  the  term  "  Glenfield 
had  acquired  in  the  trade  a  secondary  signification  different 
from  its  primary  one,  that  in  connection  with  the  word  starch 
it  had  come  to  mean  starch  which  was  the  manufacture  of 
the  plaintiff.  In  Massam  v.  Thorley's  Cattle  Food  Co.  (2),  just 
referred  to,  James  L.J.  said  :  "  The  defendant  was  actually 
manufacturing  starch  at  Glenfield,  having  gone  thither  for  the 
purpose  of  enabling  him  to  say  that  he  was  manufacturing  it 
at  Glenfield.  The  House  of  Lords  said  the  mere  fact  that  he 
was  really  carrying  on  his  manufacture  at  Glenfield,  and  wa& 
not  therefore  telling  a  lie,  did  not  exempt  him  from  the  conse- 
quence of  the  fact  that  his  proceedings  were  intended  and 
calculated  to  produce  on  the  mind  of  the  purchasers  the  belief 
that  his  article  was  the  article  of  the  plaintiffs." 

I  think  this  view  of  the  decision  of  the  House  of  Lords  wm 
correct,  and  that  it  is  at  variance  with  the  view  taken  by  the 
Court  of  Appeal,  that  the  defendants  could  not  be  liable  to  an 
action  because  in  using  the  words  "  camel  hair  "  in  connection 
with  their  belting  they  were  simply  telling  the  truth.  I  rather 
demur,  however,  to  the  statement  of  James  L.J.,  that  the 
defendant  in  Wotherspoon  v.  Currie  (1)  was  not  telling  a  lie  in 
calling  his  starch  "  Glenfield  starch,"  as  I  do  to  the  view  that 
the  defendants  in  this  case  were  telHng  the  simple  truth  when 
they  sold  their  belting  as  camel  hair  belting.  I  think  the. 
(1)  L.  E.  5  H.  L.  508.  (2)  14  Ch.  D.  748. 
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fallacy  lies  in  overlooking  the  fact  that  a  word  may  acquire  in  a  H.  L.  (E.) 

trade  a  secondary  signification  differing  from  its  primary  one,  189G 

and  that  if  it  is  used  to  persons  in  the  trade  who  will  under-  Eeddaway 

stand  it,  and  be  known  and  intended  to  understand  it  in  its  b^^^^am 

secondary  sense,  it  will  none  the  less  be  a  falsehood  that  in  its  — —  ^  „ 

'  Lord  Herschell. 

primary  sense  it  may  be  true.    A  man  who  uses  language   

which  will  convey  to  persons  reading  or  hearing  it  a  particular 
idea  which  is  false,  and  who  knows  and  intends  this  to  be  the 
case,  is  surely  not  to  be  absolved  from  a  charge  of  falsehood 
because  in  another  sense  which  will  not  be  conveyed  and  is  not 
intended  to  be  conveyed  it  is  true.  In  the  present  case  the 
jury  have  found,  and  in  my  opinion  there  was  ample  evidence 
to  justify  it,  that  the  words  "  camel  hair  "  had  in  the  trade 
acquired  a  secondary  signification  in  connection  with  belting, 
that  they  did  not  convey  to  persons  dealing  in  belting  the  idea 
that  it  was  made  of  camel's  hair,  but  that  it  was  belting 
manufactured  by  the  plaintiffs.  They  have  found  that  the 
effect  of  using  the  words  in  the  manner  in  which  they  were 
used  by  the  defendants  would  be  to  lead  purchasers  to  believe 
that  they  were  obtaining  goods  manufactured  by  the  plaintiffs, 
and  thus  both  to  deceive  them  and  to  injure  the  plaintiffs.  On 
authority  as  well  as  on  principle,  I  think  the  plaintiffs  are  on 
these  facts  entitled  to  relief. 

The  case  of  Massam  v.  Thorley's  Cattle  Food  Co.  (1),  from 
the  judgment  of  James  L.J.  in  which  I  have  already  made 
quotations,  is  an  authority  in  favour  of  the  plaintiffs'  conten- 
tion. It  was  argued  for  the  respondents  that  in  that  case  there 
was  fraud,  inasmuch  as  Thorley,  whose  name  formed  part  of 
the  designation  of  the  company,  had  only  a  small,  indeed  it 
may  be  said  a  nominal,  interest  in  it.  I  do  not  think  this  was 
the  foundation  of  the  judgment ;  the  reasoning  of  James  L.J. 
would  have  been  equally  forcible  if  Thorley's  interest  had  been 
the  principal  one.  The  company  had  quite  as  much  right  to 
call  themselves  by  the  name  they  adopted  as  by  any  other. 
What  they  were  restrained  from  doing  was  cndeavonring  to 
pass  off  their  goods  as  the  goods  of  another  manufacturer. 
This  was  the  wrongful  act  which  brought  them  within  the 

(I)  M  Ch.  1\  718. 
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H.  L.  (E.)  reach  of  the  law,  and  not  the  particular  means  by  which  they 
1896  carried  out  their  design.  Besides  the  cases  which  I  have 
Eeddaway  referred  to,  there  are  other  authorities  which  support  the 
appellants'  case.  I  need  only  mention  one — the  case  of  Mont- 
gomery, V.  Thompson  (1)  in  your  Lordships'  House.  It  was 
said  in  the  Court  below  that  the  judgment  there  proceeded  on 
the  ground  that  the  defendant  had  acted  fraudulently.  But 
the  only  fraud  consisted  in  doing  acts  designed  to  cause  persons 
to  purchase  his  goods  as  and  for  the  plaintiffs'.  The  acts 
commented  on  were  only  the  means  devised  to  accomplish  that 
end.  On  the  findings  of  the  jury,  I  think  precisely  the  same 
kind  of  fraud  is  present  in  the  case  under  appeal.  I  ought, 
perhaps,  to  notice  the  case  of  Turton  v.  Turton  (2),  which  was 
said  to  be  an  authority  in  the  respondents'  favour.  That  case 
was,  I  think,  an  entirely  different  one.  There  was  no  proof 
that  the  defendants  were  passing  off  their  goods  as  those  of  the 
plaintiffs,  the  utmost  that  was  shewn  was  that  similarity  (there 
was  not  identity)  in  the  name  of  the  firms  might  lead  incautious 
persons  to  make  mistakes.  Eeliance  was  placed  for  the  respon- 
dents upon  the  decision  of  Wood  V.C.  in  Young  v.  Macrare  (3), 
and  in  the  Court  of  Appeal  Eigby  L.J.  regarded  it  as  adverse 
to  the  plaintiff's  contention.  When  carefully  examined  I  do 
not  think  it  is  so.  Where  a  patentee  attaches  a  particular 
name  to  the  production  he  patents,  that  name  becomes  common 
property  as  descriptive  of  the  patented  article.  It  possesses, 
indeed,  no  other  name.  That  name  would  necessarily  be 
applied  to  it  by  all  persons  desiring  to  purchase  the  article.  It 
is  not  descriptive  of  the  production  of  a  particular  manufacturer, 
but  of  the  article  itself,  by  whomsoever  it  is  manufactured. 
Indeed,  there  is  no  presumption  that  the  patentee  will  manu- 
facture it,  even  during  the  term  of  the  patent ;  more  often  than 
not  patented  articles  are  manufactured  by  other  persons  by  the 
licence  of  the  patentee. 

What  right,  it  was  asked,  can  an  individual  have  to  restrain 
another  from  using  a  common  English  word  because  he  has 
chosen  to  employ  it  as  his  trade-mark  ?    I  answer  he  has  no 

(1)  [1891]  A.  C.  217.  (2)  42  Ch.  D.  128. 

(3)  9  Jur.  (N.S.)  322. 
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such  right ;  but  he  has  a  right  to  insist  that  it  shall  not  be  used   H.  L.  (e.) 
without  explanation  or  qualification  if  such  a  use  would  be  an  189G 
instrument  of  fraud.    Who  suffer  injury  by  such  a  conclusion,  eedda-a  ay 
or  would  be  the  worse  if  the  defendant  is  thus  restrained  ?  It 

XiANHAM. 

has  been  shewn  that  the  public  have  not  needed  the  words  — — 

,  ,  .  Lord  Herschell. 

^'  camel  hair  "  to  describe  a  particular  kind  of  belting,  that  the   

words  have  never  been  used  in  the  trade  in  that  sense,  "What 
James  L.J.  said  in  Thorley's  Case  (1)  is  applicable  to  the  pre- 
sent. He  observed:  "  Thorley's  Food  for  Cattle  had  never 
become  an  article  of  commerce  as  distinguished  from  the  par- 
ticular manufactory  from  which  it  had  proceeded." 

It  is  not  proposed,  in  the  present  case,  to  prohibit  the  use  of 
the  words  "camel  hair"  altogether.  The  injunction  granted 
by  Collins  J.  had  not  that  effect.  In  the  case  just  referred  to 
the  counsel  for  the  plaintiff,  at  the  conclusion  of  the  judgment, 
asked  whether  the  substance  of  their  Lordship's  judgment  was 
'  not  that  the  defendants  were  not  to  use  the  name  Thorley  in 
connection  with  their  cattle  food.  James  L.J.  replied,  "We 
cannot  prohibit  them  using  the  name  if  they  use  it  in  a  way 
not  calculated  to  mislead  the  public."  I  say  the  same  about 
the  use  of  the  words  "  camel  hair  "  in  the  present  case. 

For  these  reasons  I  think  the  judgment  of  the  Court  of 
Appeal  should  be  reversed. 

Lord  Macnaghten.  My  Lords,  in  this  case  your  Lordships 
are  not  asked,  at  least  by  the  appellants,  to  lay  down  any  new 
law.  The  appellants  are  content  to  rely  upon  the  old  and  familiar 
doctrines  of  the  Court  which  have  been  repeated  over  and  over 
again.  "  I  have  often  endeavoured,"  said  James  L.J.  in  a  well- 
known  trade-mark  case  {Singer  Manufacturing  Co.  v.  Loog  (2)), 
in  which  there  was  no  claim  to  a  registered  mark — "I  have 
often  endeavoured  to  express  what  I  am  going  to  express  now 
(and  probably  I  have  said  it  in  the  same  words,  because  it  is 
very  difficult  to  find  other  words  in  which  to  express  it)  that  is, 
that  no  man  is  entitled  to  represent  his  goods  as  being  the 
goods  of  another  man ;  and  no  man  is  permitted  to  use  any 
mark,  sign  or  symbol,  device  or  other  means  whereb}',  without 
(1)  14  Ch.  1").  7-48.  (2)  18  Ch.  0.  at  p.  412. 


^16 


HOUSE  OF  LOEDS 


[1896] 


H.  L.  (E.) 

1896 


Eeddaway 

V. 

Banham. 

Lord 
Macnaghten, 


making  a  direct  false  representation  himself  to  a  purchaser  who 
purchases  from  him,  he  enables  such  purchaser  to  tell  a  lie,  or 
to  make  a  false  representation  to  somebody  else  who  is  the 
ultimate  customer.  That  being,  as  it  appears  to  me,  a  com- 
prehensive statement  of  what  the  law  is  upon  the  question  of 
trade-mark  or  trade  designation,  I  am  of  opinion  that  there  is 
no  such  thing  as  a  monopoly,  or  a  property  in  the  nature  of 
a  copyright,  or  in  the  nature  of  a  patent,  in  the  use  of  any 
name.  Whatever  name  is  used  to  designate  goods,  anybody 
may  use  that  name  to  designate  goods,  always  subject  to  this, 
that  he  must  not,  as  I  said,  make  directly,  or  through  the 
medium  of  another  person,  a  false  representation  that  his  goods 
are  the  goods  of  another  person.    That  I  take  to  be  the  law." 

My  Lords,  I  have  cited  this  passage  because  it  seems  to  me 
to  state  clearly  the  principle  on  which  Mr.  Eeddaway  and  his 
associates  are  entitled  to  relief  against  Mr.  Banham  and  the 
company  of  which  he  is  managing  director.  The  substance 
of  Reddaway's  complaint,  as  I  understand  it,  is  that  Mr.  Banham 
is  putting  his  goods  on  the  market  under  a  designation  which 
enables  purchasers  from  him  to  make  a  false  representation  to 
their  customers.  It  is  immaterial  that  the  designation  in  ques- 
tion, taken  by  itself,  would  convey  to  a  person  not  conversant 
with  the  trade  information  which  cannot  be  called  untrue  if  by 
means  of  that  designation  Mr.  Banham  does  make,  not  perhaps 
directly,  but  certainly  through  the  medium  of  other  persons,  a 
false  representation  that  his  goods  are  the  goods  of  Eeddaway. 

Eeddaway  and  Banham — I  use  those  names  for  shortness — 
are  both  manufacturers  of  hair  belting,  a  kind  of  belting  which 
is  much  used  for  driving  machinery.  This  article  has  a  large 
sale  at  home  and  abroad.  In  countries  where  the  heat  is  great 
and  the  air  very  dry  it  is  preferable  to  leather.  Hair  beltings 
whoever  the  maker  of  it  may  be,  is  generally  composed,  more 
or  less,  of  stuff  imported  into  England  and  sold  in  the  Enghsh 
market  as  camel  hair."  Until  recently  nobody  seems  to  have 
imagined  that  the  camel  hair  of  commerce  was  true  to  name. 
It  was  believed  to  be  a  mixture  of  hair — hair  of  sheep  and 
goats,  and  various  Eastern  animals — in  which  the  hair  of  the 
camel  might  be  found,  but  which  did  not  even  pretend  to  be 
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really  camel's  hair.    Indeed,  so  little  importance  was  attached   H.  L.  (E.) 
to  its  nominal  connection  with  the  camel  that,  until  it  acquired  189G 
some  celebrity  through  Eeddaway's  manufacture,  the  yarn  made  eeddaway 
from  it  used  to  be  sold  in  the  market  simply  as  brown  worsted.  ;b^>J'ham 

It  seems  to  have  been  the  fashion  for  manufacturers  of  hair 
belting  to  distinguish  their  goods  by  the  name  of  some  chosen 
animal,  hairy  or  hairless.  There  was,  for  example,  buffalo 
belting,  there  was  yak  belting,  and  crocodile  belting.  Eeddaway, 
Lmfortunately  for  him,  as  it  has  turned  out,  selected  the  camel  as 
his  emblem.  He  called  his  belting  camel  hair  belting.  Owing 
to  the  excellence  of  his  manufacture  his  belting  became  widely 
known  all  over  the  world.  It  was  advertised  as  camel  hair 
belting.  It  was  ordered,  sold  and  invoiced  as  such  ;  and  so 
camel  hair  belting  came  to  mean  Eeddaway's  belting,  and 
nothing  else.  It  was  admitted  at  the  trial  that  for"  about 
fourteen  years  no  belting  had  been  made  or  sold  under  the 
description  of  camel  hair  or  camel  hair  belting  except  by 
Eeddaway  and  certain  persons  whom  he  had  promptly  challenged 
and  stopped.  Indeed,  so  long  as  the  expression  "  camel  hair 
belting  "  was  taken  to  be  a  fanciful  designation,  Eeddaway  had 
no  difficulty  in  holding  the  field  against  any  -  interloper  who 
hoped  to  find  more  profit  and  less  trouble  in  trading  on  another 
man's  reputation  than  on  his  own  merits. 

Banham  was  for  two  years  in  the  employment  of  Eeddaway 
at  his  works.  In  1889  he  set  up  for  himself,  and  began  to 
make  hair  belting.  Like  others  in  the  trade  he  used  more  or 
less  the  camel  hair  of  commerce.  At  first  he  called  his  belting 
''Arabian  belting."  Then  he  began  cautiously  and  tentatively 
to  offer  his  goods  as  camel  hair  belting.  After  1891  when  he 
turned  his  business  into  a  limited  company  his  proceedings  were 
marked  with  less  caution ;  at  last  they  attracted  Eeddaway's 
attention,  and  then  the  present  action  was  brought. 

The  action  was  launched  on  the  footing  that  the  expression 
camel  hair  belting  was  a  fanciful  term.  But  in  tlic  course  of 
the  trial  it  was  proved,  partly  by  the  evidence  of  experts  and 
partly  by  an  exhibit  collected  from  a  living  animal  in  the 
Zoological  Gardens  at  Manchester,  that  the  camel  hair  of 
comuierce,  of  which  many  bundles  were  produced,  was  really 
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H.  L.  (E.)   and  truly  for  the  most  part  composed  of  genuine  camel's  hair. 
1896       This  evidence  seems  to  have  come  as  a  revelation  to  Eeddaway 

Eeddaway  advisers.    However  they  accepted  the  situation,  and 

Banham    fo^eTl^o^G  to  contest  the  point  further.    And  so  it  was  established 
that  Eeddaway' s  trade  designation,  instead  of  being,  as  every- 

Macnaghten.  body  supposcd,  a  fanciful  term,  was  nothing  more  or  less  than 
a  substantially  accurate  description  of  the  material  of  which  his 
belting  was  composed.  Now  the  Court  of  Appeal  treat  this 
discovery  as  the  end  of  the  whole  matter.  They  hold  that  on 
this  one  fact  being  established  Banham  became  entitled  to  put 
his  goods  on  the  market  as  camel  hair  belting  without  any 
qualification  whatever.  Anybody  and  everybody  who  wants  to. 
get  a  footing  in  the  connection  which  Eeddaway  has  formed  is 
now  free,  if  the  Court  of  Appeal  is  right,  to  use  Eeddaway's 
password.  The  appellants  concede — they  cannot  indeed  any 
longer  dispute— that  everybody  whoi  makes  belting  of  camel 
hair  is  entitled  to  describe  his  belting  as  camel  hair  belting; 
provided  he  does  so  fairly.  But  they  contend,  and  I  think 
with  reason,  that  neither  Banham  nor  anybody  else  is  entitled 
to  steal  Eeddaw^ay's  trade  under  colour  of  imparting  accurate 
and  possibly  interesting  information.  Practically  the  only 
difference  which  the  unexpected  turn  in  the  evidence  has  made 
is  this :  the  case  now  comes  more  properly  under  the  second 
branch  of  the  proposition  laid  down  by  James  L.J. :  if  camel 
hair  belting  had  kept  its  place  as  a  fanciful  term  it  would  have 
fallen  under  the  first. 

The  learned  counsel  for  the  respondents  maintained  that  the 
expression  "camel  hair  belting"  used  by  Banham  was  the 
"  simple  truth."  Their  proposition  was  that  "  where  a  man  is 
simply  telling  the  truth  as  to  the  way  in  which  his  goods  are 
made,  or  as  to  the  materials  of  which  they  are  composed,  he 
cannot  be  held  liable  for  mistakes  which  the  public  may  make." 
That  seems  to  me  to  be  rather  begging  the  question.  Can  it 
be  said  that  the  description  "camel  hair  belting"  as  used  by 
Banham  is  the  simple  truth  ?  I  will  not  call  it  an  abuse  of 
language  to  say  so,  but  certainly  it  is  not  altogether  a  happy 
expression.  The  whole  merit  of  that  description,  its  one  virtue 
for  Banham's  purposes,  lies  in  its  duplicity.    It  means  two 
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things.    At  Banham's  works,  where  it  cannot  mean  Eeddaway's   H.  L.  (e.) 
belting,  it  may  be  construed  to  mean  belting  made  of  camel's  isoc 
hair;  abroad,  to  the  German  manufacturer,  to  the  Bombay  eedda^vay 
mill-owner,  to  the  up-country  native,  it  must  mean  Reddaway's 
belting ;  it  can  mean  nothing  else.    I  venture  to  think  that  a 
statement  which  is  literally  true,  but  which  is  intended  to  Macnagbten. 
convey  a  false  impression,  has  something  of  a  faulty  ring  about 
it ;  it  is  not  sterling  coin  ;  it  has  no  right  to  the  genuine  stamp 
and  impress  of  truth. 

I  have  now  dealt  with  the  only  peculiarity  in  the  case.  For 
the  rest  the  action  is  one  of  a  very  ordinary  type. 

In  a  trial  which  lasted  three  days,  after  a  summing  up  which 
seems  to  me  to  be  admirably  concise  and  clear,  a  special  jury  of 
the  county  of  Lancaster  found  that  "  camel  hair  belting  "  means 
belting  made  by  Eeddaway,  and  that  it  does  not  mean  belting 
of  a  particular  kind  without  reference  to  any  particular  maker. 
They  also  found  that  the  defendants,  that  is  Banham  and  the 
company  with  which  he  is  connected,  describe  their  belting  so 
as  to  be  likely  to  mislead  purchasers,  and  to  lead  them  to  buy 
the  defendants'  belting  as  and  for  the  belting  of  the  plaintiffs. 

There  was  another  finding,  not  necessary  for  the  relief  asked, 
on  which  I  desire  to  say  a  few  words.  It  is  stated  in  the  judg- 
ment of  the  Master  of  the  Eolls  that  the  learned  counsel  for 
the  plaintiffs  at  the  trial  did  not  appear  to  have  asked  the  judge 
to  leave  to  the  jury  the  question  whether  the  defendants  had 
done  anything  fraudulently.  "  Indeed,"  his  Lordship  adds,  "  no 
such  question  seems  to  have  been  raised  by  the  pleadings."  If 
your  Lordships  turi^to  the  pleadings,  you  will  observe  that  the 
question  was  raised  directly.  It  is  quite  true  that  the  word 
"  fraud  "  is  not  to  be  found  in  the  statement  of  claim.  But  the 
whole  gist  of  the  action  was  that  the  defendants  were  endea- 
vouring to  palm  off  their  goods  as  the  goods  of  the  plaintiff's  by 
selling  them  under  a  designation  which  would  enable  purchasers 
from  them  in  this  country  to  deceive  customers  abroad.  That 
is,  as  it  seems  to  me,  a  charge  of  dishonesty,  and  I  must  say  I 
think  the  charge  was  established.  It  was  proved  by  admissions 
wrung  from  Mr.  Banham  on  cross-examination,  and  by  the  cor- 
respondence which  was  put  in  evidence.  When  a  nKinul'acturer's 
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H.  L.  (E.)  goods  are  a  drug  on  the  market  so  long  as  they  bear  his 

1896  own  name  or  proclaim  their  true  origin,  and  yet  are  saleable 

Eeddaway  once  if  marked  with  nothing  but  some  common  English 
Banham  words,  and  when  that  manufacturer  holds  himself  out  as  ready 
  and  willing  so  to  mark  his  goods,  and  does  so  mark  them  at 

Lord  ...  to  ' 

Macnaghten.  the  instigation,"  as  he  says,  of  a  purchaser,  a  Lancashire  jury 
may  perhaps  be  trusted  to  read  the  riddle.  The  jury  found,  and 
in  my  opinion  rightly  found,  that  the  defendants  endeavoured 
to  pass  off  their  goods  as  and  for  the  goods  of  the  plaintiffs. 

Cases  of  this  sort  must  depend  upon  their  particular  circum- 
stances. The  facts  of  one  case  are  little  or  no  guide  to  the 
determination  of  another.  I  do  not,  therefore,  propose  to 
trouble  your  Lordships  with  any  reference  to  authorities  except 
those  relied  on  in  the  judgment  of  the  Court  of  Appeal.  The 
judgment  of  Turner  L.J.  in  Burgess  v.  Burgess  (1),  though 
eclipsed,  as  it  has  been  said,  in  public  favour  by  the  brilliancy 
and  point  of  his  colleague's  language,  is  an  accurate  and 
masterly  summary  of  the  law.  But  it  seems  to  me  to  be  an 
authority  in  favour  of  Eeddaway,  and  not  in  favour  of  Banham. 
I  am  quite  at  a  loss  to  know  why  Turton  v.  Turton  (2)  was  ever 
reported.  The  plaintiff's  case  there  was  extravagant  and  absurd. 
With  regard  to  the  case  of  Young  v.  Macrae  (3),  which  is 
referred  to  at  some  length,  it  must  be  remembered  that  it  was 
a  judgment  on  an  interlocutory  application,  and  that  the  Yice- 
Chancellor  reserved  the  question  for  the  hearing,  with  an  inti- 
mation that  it  would  then  deserve  serious  consideration.  It 
does  not  seem  to  me  to  have  any  bearing  upon  the  present  case, 
and  I  only  notice  it  to  observe  that  whenever  it  is  quoted  the 
Vice-Chancellor's  comments  upon  his  own  decision  ought  not 
to  be  lost  sight  of.  ''I  had  to  consider  this  question,"  said 
the  Vice-Chancellor  on  a  later  occasion  {BrahamY.  Bustard  (4)), 
"in  the  case  of  Young's  Paraf&n  Oil;  and  in  that  case  if  the 
evidence  had  gone  to  shew  that  the  plaintiff  had  been  the  first 
to  apply  the  name  paraffin  to  the  oil,  I  should  have  granted  an 
injunction,  but  there  I  had  it  proved  that  the  name  paraffin 
oil  had  long  been  known  as  the  scientific  name  of  the  article, 

(1)  3  D.  M.  &  G.  896.  (3)  9  Jur.  (KS.)  322. 

(2)  42  Ch.  D.  128.  (4)  1  H.  &  M.  447. 
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and  that  the  defendant  could  not  well  have  called  it  anything 
else."  Lastly  the  case  of  Montgomery  v.  Thompson  (1)  was 
cited,  but  only  for  the  purpose  of  putting  it  aside,  I  am  sure  I 
do  not  know  why.  That  was  a  gross  case,  no  doubt.  But 
fraud  is  infinite  in  variety ;  sometimes  it  is  audacious  and 
unblushing ;  sometimes  it  pays  a  sort  of  homage  to  virtue,  and 
then  it  is  modest  and  retiring  ;  it  would  be  honesty  itself  if  it 
could  only  afford  it.  But  fraud  is  fraud  all  the  same  ;  and  it  is 
the  fraud,  not  the  manner  of  it,  which  calls  for  the  interposi- 
tion of  the  Court.  In  principle  and  in  substance  I  can  see 
no  difference  between  the  present  case  and  Montgomery  v. 
Thompson.  (1) 

In  the  result,  I  am  of  opinion  that  the  appeal  must  be  allowed. 
As  regards  the  form  of  the  injunction,  I  should  be  disposed  to 
say  that  in  all  cases  where  the  defendant  is  to  be  restrained 
from  using  unfairly  words  or  marks  which  he  is  at  liberty  to 
use  provided  only  they  are  used  fairly,  it  would  be  better  that 
the  injunction  should  go  in  the  form  approved  by  this  House  in 
Johnston  v.  Orr-Eiving,  (2) 


H.  L.  (E.) 

1896 
Reddaway 

V. 

Banham. 

Lord 
MacnagLteii. 


Lord  Morris.  My  Lords,  I  have  felt  some  difficulty  in 
concurring  as  I  do  in  the  judgment  proposed  to  be  given  in 
favour  of  the  appellants  by  your  Lordships,  for  it  establishes, 
and  in  my  opinion  for  the  first  time,  the  proposition  that  a 
trader  is  not  permitted  to  merely  tell  truthfully  and  accu- 
rately the  material  of  which  his  goods  are  made.  I  find 
myself  coerced,  however,  to  a  conclusion  against  the  respon- 
dents by  the  finding  of  the  jury,  which  amounts  to  this,  that 
camel  hair  belting  had  become  so  identified  with  the  name 
of  the  appellants  Keddaway  as  that  camel  hair  belting  had  in 
the  market  obtained  the  meaning  of  Reddaway' s  belting  "  ;  and 
there  was  sufficient  evidence  given  at  the  trial  to  support  that 
finding  of  the  jury.  That  finding  establishes  as  a  fact  that  the 
use  of  the  words  "  camel  hair  belting  "  simpliciter  deceives 
purchasers,  and  it  becomes  necessary  for  the  respondents  to 
remove  that  false  impression  so  made  on  the  public.  That, 
to  my  mind,  is  obviously  done  when  the  respondents  put  promi- 


(1)  [1891]  A.  C.  217, 
A.  C.  180C. 


App.  Gas.  21P. 
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H.  L.  (E.)   nently  and  in  a  conspicuous  place  on  the  article  tlie  statement 
1896      that  it  was  camel  hair  belting  manufactured  by  themselves. 
Eeddaway  Having  done  so,  they  would,  as  it  appears  to  me,  fully  apprise 
Banham    purchasers  that  it  was  not  Eeddaway's  make,  by  stating  that 
LordMorris  their  own.    A  representation  deceiving  the  public  is  and 

  must  be  the  foundation  of  the  appellants'  right  to  recover; 

they  are  not  entitled  to  any  monopoly  of  the  name  "camel 
hair  belting"  irrespective  of  its  deceiving  the  public,  and  every 
one  has  a  right  to  describe  truly  his  article  by  that  name, 
provided  he  distinguishes  it  from  the  appellants'  make.  In 
this  case,  the  respondents  did  not  so  distinguish  it  because  they 
omitted  to  state  that  it  was  their  own  make.  Consequently  I 
concur  in  the  motion  which  has  been  made. 

Order  appealed  from  reversed,  with  costs  here  and 
below :  Declared  that  judgment  ought  to  he 
entered  for  the  plaintiffs  in  the  Queen's  Bench 
Division  for  an  injunction  restraining  the 
defendants  and  each  of  them  from  using  the 
words  "  Camel  hair""  as  descriptive  of  or  in 
connexion  with  belting  manufactured  by  the^n 
or  either  of  them  or  belting  {not  being  of  the 
plaintiffs'  manufacture)  sold  or  offered  for 
sale  by  them  or  either  of  them  without  clearly 
distinguishing  such  belting  from  the  belting 
of  the  plaintiffs  ;  loith  this  declaration  judg- 
7nent  of  Collins  J",  in  all  other  respects  restored  : 
Cause  remitted  to  the  Queen's  Bench  Division, 

Lords  Journals,  March  26,  1896. 

Solicitors  for  appellants:  W,  J.  d  E.  H.  Tremellen,  for  A, 
Macdonald  Blair,  Manchester. 

Solicitors  for  respondents :  Chester,  Mayhew,  Broome  d 
Grifflthes,  for  Cheiv  d  Sons  d  Hilditch,  Manchester, 
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CALLANDEE  AND  TEOSSACHS  HYDEO-j 

PATHIC    COMPANY,    LIMITED,    and  I  Appellants  ;  h.l.(Sc.) 

THE  EAGLE  PEOPEETY  COMPANY.  1896 


MAESHALL     .    .    .    .        .    .    .    .  Eespondent. 

Superior  and  Vassal — OUigation  in  Feu  Charter  to  rebuild — Disposition  of  Feu 
after  OUigation  has  become  enforceable — Conveyancing  {Scotland)  Act, 
1874  (37  &  38  Vict.  c.  94),  s.  4,  sub-s,  2. 

A  proprietor  by  feu-contract  disponed  certain  subjects  to  a  companj^ 
"  and  its  successors  and  assignees  whomsoever  "  under  the  condition  (inter 
alia),  "  That  the  company  and  its  foresaids "  should  be  bound  -to  erect 
buildings  suitable  for  a  hydropathic  establishment  of  not  less  value  than 
15,000Z.  and  to  uphold  buildings  of  that  value  in  all  time  coming,  and  to 
keep  the  same  insured  against  fire  to  the  extent  of  not  less,  than  that  sum, 
and  in  case  the  said  buildings  should  be  destroyed  by  fire,  to  rebuild  the 
same  so  as  to  maintain  the  total  value  of  15,000L  Buildings  were  erected 
of  the  stipulated  value,  and  insured.  The  company  sold  the  subjects  to 
the  first-named  appellants.  On  November  7,  1893,  the  buildings  were 
destroyed  by  fire,  and  on  the  27th  of  the  same  month  the  superior,  the 
respondent,  raised  an  action  against  the  first  appellants  for  performance 
of  the  obligation  to  rebuild.  Before  defences  were  lodged  the  first  appel- 
lants, by  a  duly  recorded  disposition,  conveyed  the  subjects  to  the  second 
appellants,  who  subsequently  conveyed  them  to  one  John  Wilson.  All 
these  were  thereafter  made  parties  to  the  action. 

The  first  appellants  then  pleaded  that,  as  they  were  no  longer  vassals  in 
the  feu,  they  were  not  liable  in  the  performance  of  the  obligation. 

The  First  Division  of  the  Court  of  Session  decided  that  the  obligation, 
having  become  prestable  during  the  first  appellants'  tenure,  continued  to 
be  binding  upon  them;  and  (2.)  that  all  the  defenders  were  jointly  and 
severally  liable  to  rebuild  in  respect  that  the  obligation  was  a  condition  ol' 
the  grant  remaining  unfulfilled  during  the  respective  periods  of  their  tenure 
of  the  subjects  (22  Eettie,  954). 

Upon  appeal  to  the  House  of  Lords  the  appellants,  after  argument, 
consented  that  the  appeal  should  be  dismissed. 

The  appellants,  the  Callander  and  Trossachs  Hydropathic 
Company,  were  in  possession  of  the  buildings  referred  to  in 
the  head-note  at  the  date  of  the  fire.  They  conveyed  the 
subjects  to  the  second  appellants,  the  Eagle  Property  Com- 
pany, who  in  their  turn  conveyed  them  to  one  John  Wilson, 

3         R  2 
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H.  L.  (Sc.)  who  was  not  an  appellant.    At  the  date  of  the  fire  the  build- 
1896      ings  were  insured,  and  the  first-named  appellants  had  recovered 
Callander        insurance  money,  which  amounted  to  about  14,000Z.  The 
TroSachs   ^^^^^  Division,  substantially  affirming  the  Lord  Ordinary's 
Hydropathic  judgment,  pronounced  the  decision  given  above. 

Company     •»      ^  ^  ^ 

V. 

Marshall.      On  appeal,  The  Dean  of  Faculty  {Asher,  Q.C.)y  (with  him  W. 

Campbell,  of  the  Scottish  Bar),  for  the  appellants,  at  first  con- 
tended that  the  decree  creating  three  successive  vassals  jointly 
and  severally  liable  was  wrong,  for  it  should  only  have  pro- 
ceeded against  John  "Wilson,  the  entered  vassal  for  the  time 
being,  under  the  Conveyancing  (Scotland)  Act,  1874,  s.  4, 
sub-s.  2.  But,  after  a  lengthened  argument,  he  consented  to 
have  the  appeal  dismissed,  and  the  appeal  was  dismissed 
accordingly. 

Balfour,  Q.C.,  and  Joh7i  Wilson  (both  of  the  Scottish  Bar) 
appeared  for  the  respondent. 

Agents  for  appellants  :  Deacon,  Gibson  d  Medcalf,  for  Simp- 
son (&  Marwick,  W.S.,  Edinburgh. 

Agents  for  respondent:  Banhen  Ford,  Ford  d  Chester,  for 
J.  <f  X  Turnbullj  W.S.,  Edinburgh. 
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AND  1895 

MACNISH  AND  Son  Defendants,  ^'ov.  21, 23. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JAMAICA. 


Laiv  of  Jamaica — Begistration  of  Trade  Marks  Laiu,  1888 — "  Cluh  Soda'' — 
Alleged  Misrepresentation  of  his  Goods  hy  the  Plaintiff. 

In  an  action  by  the  appellant  who  had  registered  his  English  trade-mark 
of  "  Club  Soda  "  in  Jamaica,  under  Law  17  of  1888,  it  appeared  that  the 
respondents  persisted  in  selling  their  goods  under  the  same  name  in  a  way 
calculated  to  deceive : — ■ 

He^.d,  that  the  appellant  was  not  disentitled  to  relief  merely  because  he 
had  printed  on  his  label  the  words  "  manufactured  in  Ireland  by  H.M.  Royal 
Letters  Patent."  Those  words,  explained  by  the  evidence  to  relate  to 
patented  machinery,  did  not  necessarily  represent  or  induce  belief  con- 
trary to  the  fact  that  the  ingredients  of  their  article  were  patented. 

Appeal  from  an  order  of  the  Supreme  Court  (Nov.  19, 1894) , 
affirming  an  order  of  Northcote  J.  dismissing  the  appellant's 
action  with  costs. 

The  facts  are  stated  in  the  judgment  of  their  Lordships, 

Byrne,  Q.C.,  and  John  Cutler,  for  the  appellant,  contended 
that  the  Supreme  Court  was  wrong  in  holding  him  disentitled 
to  rehef  merely  for  his  user  of  the  words  manufactured  in 
Ireland  by  H.M.  Koyal  Letters  Patent  "  on  his  label.  In  the 
circumstances  of  the  case  those  words  were  not  a  misrepresenta- 
tion. The  explanation  was  that  those  words  were  first  intro- 
duced into  the  label  in  1892  when  it  became  necessary  for 
purposes  of  importation  into  the  United  States  to  allege  the 
country  of  origin.  They  were  not  intended  to  represent  and 
did  not  necessarily  or  even  primarily  convey  the  meaning  that 
there  was  any  patent  for  the  ingredients  of  which  the  soda 
water  was  made.    Those  ingredients  are  matter  of  common 

*  Present:  Lord  IIodhouse,  Lokd  Macnaohtf.n,  Lord  Morris;,  and  Sir 
SxK'iiARD  Couch. 


18% 
Ftb.  29. 
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J.  C.      knowledge,  and  no  one  could  be  led  to  suppose  that  such 
1896      ingredients  were  or  could  be  patented.    The  meaning  intended 
CocHEANE    and  conveyed  was  that  the  machinery  was  patented — the 


machine,  that  is,  for  aerating  the  soda  water,  which  is  an 
important  step  in  its  manufacture.  Eeference  was  made  to 
Kerly  on  Trade-marks,  p.  342 ;  Hammond  v.  BrunJcer  (1)  ; 
Montgomery  v.  Thompson  (2)  ;  Leather  Cloth  Co.  v.  Americaji 
Leather  Cloth  Co,.  (3) ;  Ford  v.  Foster  (4) ;  CheavinY.  Walker  (5) ; 
Melachrino  v.  Melachrino  Cigarette  Co.  (6) ;  Be  Dexter' s  Trade- 
mark. (7) 

Moultony  Q.C.,  Willis  Bund,  and  Ernest  Spencer,  for  the 
respondents,  contended  that  they  had  not,  on  the  evidence, 
infringed  the  appellant's  trade-mark,  even  if  it  were  a  valid  one. 
The  word  club  "  as  used  by  the  appellant  is  not  a  distinctive 
but  a  descriptive  term  indicating  the  quality  of  the  goods  sold 
under  it.  Then  the  trade-mark  contained  an  untrue  statement 
calculated  to  deceive  the  public  to  the  effect  that  their  soda 
water  was  manufactured  by  Eoyal  Letters  Patent.  The  words 
complained  of  amount  to  a  representation  that  the  appellants' 
soda  water  is  protected  by  patent  as  well  as  by  trade-mark,  and 
would  be  so  understood  by  every  purchaser.  It  cannot  be  said 
that  such  a  misrepresentation  is  immaterial  or  collateral ;  it 
relates  to  the  essential  character  of  the  article  sold.  Eeference 
was  made  to  Sykes  v.  Sykes  (8) ;  Leather  Cloth  Co.  v.  American 
Leather  Cloth  Co.  (9) ;  Melachrino  v.  Melachrino  Cigarette  Co.  (6) ; 
In  re  Wood's  Trade-mark  (10) ;  Gianacli's  Trade-mark  (11) ; 
Ex  parte  Stephens  (12) ;  Singer  Co.  v.  Loog.i^^) 

Byrne,  Q.C.,  replied. 


Feb.  29.        LoED  MoEEis.    Under  the  firm  of  Cantrell  and  Cochrane 
the  appellant  Sir  Henry  Cochrane,  who  was  formerly  in 


1896 


The  judgment  of  their  Lordships  was  delivered  by 


(1)  9  E.  P.  C.  301. 

(2)  [1891]  A.  e.  217,  225. 


(7)  10  E.  P.  C.  269. 

(8)  3  B.  &  0.  541. 

(9)  4D.  J.  &S.  137. 
(10)  32  Ch.  D.  247. 


(3)  11  H.  L.  543. 

(4)  L.  E.  7  Ch.  611. 

(5)  SCh.  D.  850. 

(6)  4  E.  P.  C.  215. 


(11)  6  Eep.  Pat.  Gas.  467. 

(12)  3  Ch.  D.  659. 


(13)  8  App.  Cas.  15. 
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V. 

Macnish. 


partnership  with  a  person  named  Cantrell,  but  is  now  trading  j.  c. 
on  his  own  sole  account,  carries  on  the  business  of  a  manufac-  i89G 
turer  of  aerated  and  mineral  waters  in  Dublin  and  Belfast.  CocmANE 

The  principal  part  of  the  business  of  the  firm  is  the  production 
of  soda  water  for  consumption  at  home  and  abroad.  The  sales 
in  the  United  Kingdom  are  very  large ;  the  export  trade  seems 
to  be  larger  still. 

In  1877  the  firm  registered  in  England  a  trade-mark  for 
soda  water  having  the  words  "  Club  Soda  "  as  its  prominent 
and  distinguishing  feature.  Their  soda  water  with  this  mark 
became  known  both  in  the  trade  and  by  the  public  as  "  Club 
Soda."  It  was  advertised  ordered  and  invoiced  as  such.  The 
result  was  that  the  term  "  Club  Soda  "  came  to  mean  Cantrell 
and  Cochrane's  soda  water  and  nothing  else. 

From  the  year  1887  the  firm  have  been  in  the  habit  of 
shipping  Club  Soda  to  Jamaica.  In  the  three  years  1890, 1891, 
and  1892  the  export  to  Jamaica  amounted  to  28,000  dozen. 

In  the  early  part  of  1892  the  appellant  was  informed  for  the 
first  time  that  the  respondents  Messrs.  McNish  &  Son  were 
selling  soda  water  in  Jamaica  as  Club  Soda.  He  then  applied 
for  registration  in  Jamaica,  in  accordance  with  the  Eegistration 
of  Trade  Marks  Law,  1888  (Law  17  of  1888)  and  an  amending 
Act,  Law  6  of  1889.  Under  the  Law  of  1888  the  proprietor  of 
an  English  trade-mark  is  entitled  as  of  course  to  register  it  in 
Jamaica,  on  lodging  with  the  Kegistrar  a  certified  copy  of  the 
entry  in  the  English  register.  On  obtaining  registration  the 
appellant,  through  his  solicitors  in  Jamaica  requested  the 
respondents  to  discontinue  the  use  of  the  term  "  Club  Soda  " 
in  connection  with  their  soda  water  manufactured  in  the  island. 
They  declined  to  do  so,  and  then  this  action  was  brought. 

The  respondents'  case  was  that  the  words  ''Club  Soda" 
in  their  label  were  not  borrowed  from  the  appellants'  label 
at  all.  They  were  agents,  they  said,  for  the  sale  of  some 
American  whisky  called  Club  Whisky,  and  so  the  term  sug- 
gested itself  to  them  when  they  began  to  make  soda  water 
in  1890.  They  insisted  that  their  labels  and  advertisements 
were  not  calculated  to  deceive  or  to  lead  any  purchaser  to 
believe  that  the  soda  water  which  they  sold  was  soda  water  of 
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J.  C.  the  appellants'  manufacture.  They  further  submitted  that  in 
1896      any  event  the  appellant  was  disentitled  to  relief  by  reason  of 

Cochrane   certain  statements  contained  in  his  label  or  trade-mark,  which 

Macnish  alleged  to  be  false  and  misleading, 
  The  action  came  on  for  trial  on  April  16,  1894,  before  North- 
cote  J.,  acting  as  Chief  Justice.  His  Honour  gave  judgment 
for  the  defendants  with  costs.  He  found  that  the  words  "  Club 
Soda  "  had,  at  the  time  of  the  commencement  of  the  action, 
acquired  in  the  trade  the  meaning  of  soda  water  made  by  the 
plaintiff.  But  he  held  that  the  defendants,  although  they  had 
made  use  of  the  word  "  Club  "  which  he  said  was  probably  a 
material  part  of  plaintiff's  trade-mark  as  it  communicated  that 
name  to  his  goods,"  had  successfully  distinguished  their  soda 
water  from  that  of  the  plaintiff  and  had  made  the  distinction 
perfectly  clear. 

On  appeal  to  the  Supreme  Court  Northcote  J.  adhered  to  the 
view  which  he  had  expressed  in  his  judgment  at  the  trial.  The 
other  members  of  the  Court,  Lumb  and  Jones  JJ.,  concurred 
with  Northcote  J.  in  holding  that  the  words  "  Club  Soda  " 
meant  soda  water  made  by  the  plaintiff.  But  they  were  both 
of  opinion  that  those  words,  as  used  by  the  defendants,  were 
calculated  to  deceive,  and  that  ordinary  purchasers  or  consumers 
of  soda  water  would  be  misled,  although  the  two  labels  were  so 
dissimilar  that  the  one  could  not  be  mistaken  for  the  other. 
They  held,  however,  that  the  plaintiff  was  not  entitled  to  relief 
by  reason  of  his  having  attached  to  his  trade-mark  a  statement 
which  they  considered  to  be  a  misrepresentation. 

As  regards  the  first  point,  on  which  there  are  concurrent 
findings  and  on  which  the  evidence  appears  to  be  abundant  and 
uncontradicted,  the  learned  counsel  for  the  respondents  were  not 
in  a  position  to  dispute  the  conclusion  arrived  at  in  the  Court 
below.  Nor  was  there  much  to  be  said  in  regard  to  the  second 
point.  It  is  quite  true  that  no  one  could  mistake  McNish's 
label  for  Cantrell  &  Cochrane's  and  there  is  little  or  no  pro- 
bability that  any  one  in  the  trade  would  be  deceived  by  the 
words  "  Club  Soda "  on  McNish's  label.  But  that  is  not 
enough.  As  the  learned  judges  who  formed  the  majority  in 
the  Court  of  Appeal  observed,  the  acting  Chief  Justice  did  not 
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sufficiently  consider  the  danger  to  the  consumer.    In  the  case      J.  C. 
of  casual  consumers  the  probability  of  deception  is  obvious.  1896 
People  who  ask  for  soda  water  at  a  restaurant  or  call  for  soda  cochra^-e 
and  whisky  over  the  counter  do  not,  at  any  rate,  as  a  rule,  jyi^cinsH. 

handle  the  bottle  or  examine  the  label.    Their  Lordships  have   

no  hesitation  in  agreeing  with  the  Court  of  Appeal  that  the 
use  of  the  words  Club  Soda  "  by  the  respondents  is  calculated 
to  deceive.  So  far  their  Lordships  agree  with  the  Supreme 
Court. 

Then  comes  the  question,  has  the  appellant  disentitled  himself 
to  the  protection  of  the  Court  by  reason  of  the  representations 
which  he  has  made  in  connection  with  his  trade-mark  ? 

The  trade-mark  of  the  appellant,  as  registered  in  England 
and  Jamaica,  is  a  rectangular  label  with  a  broad  band  formed 
by  parallel  lines  running  diagonally  from  the  lower  corner  on 
the  left  hand  to  the  upper  corner  on  the  right.  On  this  band 
are  printed  within  inverted  commas  so  as  readily  to  catch  the 
eye  the  words  Club  Soda."  Underneath,  in  brackets,  are  the 
words  "  specially  prepared."  In  the  triangular  space  above  the 
band  are  arranged  the  words  Cantrell  and  Cochrane's  Super 
Carbonated"  and  in  the  triangular  space  below  the  words 
"Works — Dublin  and  Belfast."  As  the  trade-mark  is  actually 
used  the  label  containing  the  trade-mark  proper  has  a  narrow 
border  on  each  side  bearing  the  words  Registered  Trade 
Mark,"  and  there  is  a  margin  or  border  below  on  which  are 
printed  the  words  "  Manufactured  in  Ireland  by  H.M.  Eoyal 
Letters  Patent."  The  question  turns  on  the  meaning  of  those 
words.  Construed  grammatically  they  have  really  no  meaning. 
The  majority  of  the  learned  judges  in  the  Supreme  Court  held 
that  they  amounted  to  a  representation  that  the  composition  or 
ingredients  of  the  article  offered  for  sale  by  the  appellant  as 
Club  Soda  were  protected  by  an  existing  patent.  The  learned 
counsel  for  the  respondents  urged  this  view  upon  the  Court  and 
contended  strenuously  that  any  person  reading  the  appellant's 
label  would  suppose  that  he  was  invited  to  buy  a  patented 
article.  They  argued,  moreover,  that  by  this  representation 
persons  would  or  might  be  deterred  from  engaging  in  the  manu- 
facture of  soda  water.    As  the  composition  and  manufacture  of 
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J.  C.       soda  water  are  matters  of  common  knowledge,  there  does  not 
1896      seem  much  ground  for  apprehension  on  that  score.    And  it  is 
CocHEANE       leoist  open  to  doubt  whether  the  word  patent,  as  appKed  to 
Macnish    ^^^^  water,  would  be  a  compliinentary  or  attractive  epithet. 

  To  some  the  term  would,  perhaps,  convey  the  idea  that  the 

article  was  not  the  genuine  thing  but  a  substitute  prepared  in 
accordance  with  the  specification  of  some  ingenious  patent.  At 
any  rate,  it  is  to  be  observed  that  the  appellant  has  never 
attempted  to  connect  the  word  patent  with  the  name  of  the 
article  which  he  makes.  The  words  which  have  given  rise  to 
this  controversy  are  not  to  be  found  in  any  of  his  advertisements, 
or  even  in  all  his  show  cards.  Still  they  are  no  doubt  used  as 
an  advertising  puff  and  as  an  attractive  embellishment  of  his 
trade-mark,  and  they  do  certainly  represent  that  there  is  a 
patent  of  some  sort  connected  with  ori  used  in  his  manufacture. 
The  appellant  and  his  manager  were  called  upon  for  an  explana- 
tion. Their  explanation  was  this.  "With  some  slight  exceptions, 
they  said,  we  use  nothing  but  patented  machinery  in  the  manu- 
facture of  our  soda  water,  and  for  our  most  important  machine 
we  have  an  exclusive  licence  in  Ireland ;  the  words  were  in- 
tended to  mean  "  manuf acted  in  Ireland  by  means  of  patented 
machinery."  Considering  that  it  is  common  ground  that  in 
the  manufacture  of  soda  water  there  is  no  secret  and  frequently 
no  soda  and  that  all  that  is  required,  as  one  of  the  respondents 
says,  is  care  and  cleanliness,  that  does  not  seem  an  unreason- 
able or  unnatural  explanation.  There  is  no  suggestion  to  be 
found  in  the  evidence  (which  has  certainly  not  been  unduly 
limited  or  curtailed)  tending  to  throw  doubt  on  that  explana- 
tion or  to  shew  that  anybody  has  been  or  could  be  misled  by 
words  on  which  so  much  labour  and  attention  have  been  sxDent 
in  argument,  and  to  which  apparently  little  or  no  importance  is 
attached  elsewhere.  The  appellant's  trade  is  an  honest  trade. 
And  their  Lordships  are  not  prepared  to  hold  that  by  reason  of 
some  words  not  designed  to  mislead,  and  at  most  equivocal,  the 
appellant  has  been  guilty  of  a  misrepresentation  which  dis- 
entitles him  to  relief. 

The  respondents  erred,  unwittingly  at  first.    But  as  they 
persisted  in  their  error  after  their  attention  was  called  to  the 
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fact  that  they  were  infringing  the  appellant's  rights,  their  J.  c. 
conduct  in  the  eye  of  the  law  amounts  to  fraud,  and  they  must  1896 
be  held  responsible  for  the  consequences.  Cochrane 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  j^^c^g^ 

that  the  judgment  of  the  Supreme  Court  ought  to  be  reversed   

with  costs,  and  that  the  appellant  is  entitled  to  judgment  with 
costs,  awarding  an  injunction  to  restrain  the  respondents  from 
infringing  his  trade-mark  by  the  use  of  the  words  "  Club  Soda," 
or  any  words  calculated  to  lead  to  the  belief  that  soda  water 
manufactured  by  them  is  soda  water  of  the  appellant's  manu- 
facture, and  from  selling  or  offering  for  sale  as  Club  Soda  any 
soda  water  not  manufactured  by  the  appellant. 

The  respondents  will  pay  the  costs  of  the  appeal.  ' 

Solicitor  for  appellant :  C,  Urquhart  Fisher* 
Solicitors  for  respondents  :  Tippetts  d  So7i. 


[PEIVY  COUNCIL.] 

CHAD  WICK   .    Defendant;     j.  c* 

AND  1895 

HON.  SIR  WILLIAM  M.  MANNING  .    •    Plaintiff.      Dec.  5,6. 

1896 

AND  THE  EEVIVED  APPEAL.      '  ' 


ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  NEW  SOUTH  WALES. 
Contract  of  Indemnity — Estoppel— Evidence  as  to  abandonment  of  Claim. 

The  plaintiff  and  defendant  jointly  guaranteed  to  a  bank  payment  of  a 
certain  cash  bond,  the  plaintiff  agreeing  with  the  defendant  to  indemnify 
him  from  all  liability  thereunder.  Seven  years  afterwards  the  bank  released 
the  guarantors  from  liability  on  payment  by  each  of  1000/. 

In  a  suit  by  the  plaintiff  to  declare  the  agreement  of  indemnity  discharged, 
and  to  restrain  the  defendant  from  continuing  his  action  thereon : — 

Eeldy  that  in  the  absence  of  a  contract  to^  discharge  it,  the  defendant 
could  not  be  estopped  from  enforcing  it  by  any  representation,  express  or 
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*  Prtsent:  Lord  Hobhouse,  Lord  Macnaghten,  Lord  Morris,  and  Siu 
EiCHARD  Couch. 
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implied,  of  his  intention  to  abandon  it.    To  raise  an  equity  on  behalf  of 
the  plaintiff  there  must  have  been  misrepresentation  of  existing  facts. 
Jordan  v.  Money  (5  H.  L.  C.  185)  approved. 

Appeal  from  a  decree  of  Owen  J.,  Chief  Judge  in  Equity, 
dated  September  6,  1894. 

The  facts  and  proceedings  are  set  out  in  the  judgment  of 
their  Lordships. 

The  grounds  on  which  the  respondent  based  his  claim  were 
that  by  the  agreement  of  compromise  with  the  bank,  to  which 
the  bond  debtor  was  a  party  and  which  was  negotiated  by  the 
appellant,  the  position  of  the  parties  was  entirely  altered  ;  that 
the  respondent  thereby  gave  up  his  right  to  be  recouped  by  the 
bond  debtor  and  also  his  lien  on  the  lands  charged  in  his  favour ; 
and  that  such  agreement  was  come  to  on  the  footing  that  lOOOZ. 
was. the  total  amount  that  he  should  be  called  upon  to  pay. 

Byr7ie,  Q.C.,  and  Alfred  Adams y  for  the  appellant,  were 
stopped  by  their  Lordships,  who  said  that  the  reasons  for  the 
judgment  appealed  from  were  not  apparent. 

Cozens-Hardy,  Q.C.,  and  J.  E.  Bankes,  for  the  respondents, 
the  executors  of  the  above-named  plaintiff,  deceased,  contended 
that  there  was  no  evidence  that  the  letters  relied  on  as  proving 
a  contract  of  indemnity  were  ever  accepted  by  the  appellant. 
If'  there  had  been  such  contract  there  was  a  subsequent  binding 
engagement  not  to  enforce  it. 

Counsel  for  the  appellant  were  not  heard  in  reply. 

1896  The  judgment  of  their  Lordships  was  delivered  by 
'eb^.  LoED  Macnaghten.  This  is  an  appeal  from  a  decree  of  the 
Supreme  Court  of  New  South  Wales  pronounced  by  His 
Honour,  Owen  J.,  Chief  Judge  in  Equity.  The  decree  restrains 
the  appellant  from  proceeding  at  law  to  enforce  an  agreement 
for  indemnity  contained  in  two  letters  addressed  to  him  by  the 
late  respondent,  Sir  William  Manning,  formerly  Chief  Justice 
of  New  South  Wales,  and  dated  July  30,  and  August  7,  1885, 
and  it  orders  that  those  letters  be  delivered  up  to  be  cancelled. 

Sir  William,  who  was  plaintiff  in  the  suit,  is  now  dead.  The 
suit  has  been  revived  against  his  executors. 


J.  0. 

1896 

Chadwick 
r. 

Manning. 
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V. 

Manning. 


Though  the  evidence  is  voluminous  the  facts  of  the  case  may  j.  c. 
be  stated  shortly.  189G 

The  appellant,  Eobert  Chadv^ick,  a  timber  merchant  in  chadwick 
Sydney,  v^as  a  near  neighbour  of  Sir  WilHam  Manning.  For 
many  years  Sir  William  and  Mr.  Chadv^ick  were  on  very 
intimate  terms  of  friendship.  In  1880,  an  EngHsh  gentleman, 
a  Mr.  Lister  Kaye,  and  his  v^ife  were  staying  with  Sir  William. 
On  that  occasion  Mr.  Chadwick  met  Mr.  Lister  Kaye,  who 
was  a  relative  or  connection  of  Sir  William,  more  than  once, 
but  their  acquaintance  was  only  slight  and  casual.  After  a 
short  visit  Mr.  Lister  Kaye  left  Sydney  and  went  to  Norfolk 
Island  to  help  his  friend  Bishop  Selwyn  in  some  missionary 
work,  and  Mr.  Chadwick  did  not  see  him  again  for  several 
years.  In  1885,  Mr.  Lister  Kaye  returned  to  Sydney  to  find 
himself  a  ruined  man.  It  seems  that  when  he  was  in  Sydney 
in  1880  he  had  placed  the  whole  of  his  fortune,  which  amounted 
to  a  sum  of  between  5000/.  and  6000Z.,  in  the  hands  of  a  solicitor 
named  Heron,  who  was  a  son-in-law  of  Sir  William  Manning, 
and  whose  firm  acted  as  Sir  William's  solicitors.  Heron 
fraudulently  misappropriated  the  money,  lost  it  all,  and  became 
insane.  Sir  William  was  in  deep  distress  on  account  of  the 
misfortune  which  had  befallen  his  family.  He  was  a  loser 
himself  by  Heron's  frauds.  At  the  same  time  he  v/as  anxious 
to  save  what  he  could  for  Mr.  Lister  Kaye.  He  had  no  act  or 
part  in  placing  the  money  in  Heron's  hands.  Apparently  he 
knew  nothing  about  the  transaction  until  the  crash  came,  but 
he  seems  to  have  thought,  not  unnaturally,  that  Heron's 
connection  with  him  might  have  had  something  to  do  with  the 
blind  confidence  which  Mr.  Lister  Kaye  reposed  in  Heron's 
integrity.  Accordingly  Sir  William  invited  Mr.  Lister  Kaye  to 
stay  with  him  and  invoked  the  assistance  of  Mr.  Chadwick, 
As  Sir  William's  solicitors  were  not  available  Mr.  Chadwick 
introduced  Mr.  Lister  Kaye  to  his  own  solicitors,  Messrs. 
Holdsworth  and  Evans.  It  was  discovered  that  some  portion 
of  Mr.  Lister  Kaye's  money  had': been  laid  out  by  Heron  in 
conditional  purchases  of  land  at  Wyong,  which  he  had  taken  in 
his  own  name,  and  then  mortgaged  4br  his  own  piu-poses,  but 
there  was  reason  to  believe  at  the  time  that  the  equity  of 
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J.  0,      redemption  was  of  considerable  value.    Mr.  Chadwick  thought 
1896      well  of  the  property  as  coal  had  been  found  in  the  neighbour- 
Chadwiok  hood.    At  Sir  William's  instance,  and  out  of  regard  for  him 
Manning  sympathy  with  Mr.  Lister  Kaye's  unfortunate  position, 

—  Mr.  Chadwick  consented  to  join  with  Sir  William  in  procuring 
an  advance  from  the  Australian  Joint  Stock  Bank  with  the 
view  of  paying  off  the  mortgage  and  securing  the  land  for  Mr. 
Lister  Kaye's  benefit.  It  appeared,  however,  on  investigation 
that  there  were  other  encumbrances,  and  then  Mr.  Chadwick 
consulted  Messrs.  Holdsworth  and  Evans.  He  was  advised  by 
them  in  a  letter  of  July  29, 1885,  not  to  go  on  with  the  business, 
as  the  chance  of  benefiting  Mr.  Lister  Kaye  seemed  very 
remote.  Acting  on  this  advice  Mr.  Chadwick  told  Mr.  Lister 
Kaye  that  he  must  withdraw  from  the  proposed  arrangement. 

On  July  30,  1885,  Sir  William  wrote  to  Mr.  Chadwick  to  say 
that  he  could  not  be  surprised  at  Mr.  Chadwick's  decision,  but 
that  he  had  made  up  his  mind  to  go  on  with  the  matter  himself  ; 
so  he  asked  Mr.  Chadwick  to  consent  to  be  his  surety  with  the 
bank  instead  of  becoming  a  principal,  and  he  added,  "  If  you 
let  the  credit  stand  as  it  is  with  only  the  change  of  relations 
above-mentioned  I  .  .  .  will  give  you  a  formal  acknowledg- 
ment of  exclusive  liability."  Mr.  Chadwick  at  once  complied 
with  Sir  William's  request,  and  informed  Messrs.  Holdsworth 
and  Evans  of  the  new  arrangement. 

On  August  7,  1885,  Sir  Wilham  sent  to  Mr.  Chadwick  for 
his  execution  a  cash  credit  bond  for  2500/.  and  interest  in 
favour  of  the  bank  with  the  following  letter : — 

"  E.  Chadwick,  Esq.  "  Wallaroy, 

"  August  7,  1885. 
"My  dear  Chadwick,— I  send  with  this  Mr.  Lister  Kaye's 
cash  credit  bond  for  your  signature  as  a  surety  with  me. 
"  If  you  will  sign  it  I  undertake  to  hold  you  harmless. 

Yours  very  truly, 

"W.  M.  Manning." 

Mr.  Chadwick  signed  the  bond  on  the  faith  of  this  letter  and 
told  Sir  William  that  he  accepted  his  indemnity. 

Mr.  Chadwick  put  the  letters  of  July  30  and  August  7  into 
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a  private  drawer.    They  were  never  again  referred  to  in  conver-      J.  C. 
sation  between  Sir  William  Manning  and  Mr.  Chadwick,  and  1896 
apparently  in  the  course  of  time  their  existence  was  completely  chadwick 
forgotten  by  Mr.  Chadwick,  if  not  by  Sir  William  himself.  Manmng 

Mr.  Lister  Kaye  left  Sydney  for  England  before  the  transac-   

tion  was  completed.    He  did  not  retmn  to  the  Colony  again. 

Matters  drifted  on  for  several  years.  The  interest  to  the 
bank  went  on  accumulating.  No  opportunity  occurred  of  dis- 
posing of  the  land  to  advantage.  Still  there  was  no  apprehen- 
sion of  ultimate  loss.  In  the  meantime,  owing  to  strikes  and 
other  causes,  a  long  period  of  depression  set  in.  All  property  in 
the  Colony,  especially  mining  property,  fell  in  value.  The 
financial  position  both  of  Sir  William  Manning  and  Mr. 
Chadwick  altered  for  the  worse.  Sir  William,  who  had  retired 
from  the  Bench  in  1886,  was  living  on  his  pension.  His  private 
means  seem  to  have  been  small.  Mr.  Chadwick  was  hampered 
with  a  large  building  speculation  and  apparently  had  no  money 
at  his  command. 

By  July  1892  the  debt  to  the  bank  had  increased  to  5400?. 
or  thereabouts.  The  bank  began  to  press  for  the  liquidation  of 
the  account.  The  manager  told  Mr.  Chadwick  that  he  should 
look  to  him  for  payment,  as  the  more  solvent  man  of  the  two. 
Mr.  Chadwick  became  alarmed.  He  wished  Sir  Wilham 
Manning  to  join  with  him  in  putting  pressure  upon  Mr.  Lister 
Kaye,  who  had  lately  come  in  for  some  money.  This  Sir 
William  refused  to  do.  Ultimately  it  was  arranged,  without 
the  intervention  of  Sir  William,  but  with  his  knowledge  and 
assent,  that  the  bank  should  accept  5000Z.  in  complete  satisfac- 
tion of  the  debt,  that  Sir  William  and  Mr.  Chadwick  should 
each  pay  lOOOZ.,  and  that  Mr.  Lister  Kaye  should  find  the 
balance  and  take  the  land  free  of  all  claims.  The  arrangement 
was  duly  carried  out,  and  Sir  William  and  Mr.  Chadwick  were 
relieved  from  their  liability  to  the  bank.  It  is  perfectly  clear 
that  throughout  the  negotiations  which  led  to  this  arrangement 
Mr.  Chadwick  regarded  himself  as  being  on  precisely  the  same 
footing  as  Sir  William.  He  wrote  and  acted  just  as  if  the 
agreement  of  indemnity  were  not  in  existence,  or  as  if  it  had 
completely  vanished  from  his  mind. 

Shortly  afterwards,  in  lookiug  through  his  papers,  INIr. 
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J.  C.      Chadwick  came  upon  the  letters  of  July  30  and  August  7, 1885. 

1896  He  mentioned  the  circumstance  to  Mr.  Hubert  Manning,  a  son 
Chadwick  William's,  who  had  interested  himself  in  the  matter  from 

Manning  ^^^^  thought  he  was  entitled  to  the  benefit 

- — •  of  the  indemnity.  Mr.  Hubert  Manning  became  extremely 
angry  and  told  his  father.  Sir  "William,  who  was  a  very  old 
man  then  and  in  failing  health,  was  much  annoyed.  He 
declined  even  to  see  Mr.  Chadwick  on  the  subject.  And  then  a 
correspondence  took  place,  in  the  course  of  which  Sir  William 
apparently  persuaded  himself  that  Mr.  Chadwick' s  claim  had 
no  foundation  either  in  law  or  honour.  Mr.  Chadwick  was 
hurt  by  the  tone  of  Sir  William's  letters,  but  he  seems  to  have 
treated  Sir  William  with  the  respect  due  to  his  position  and 
character,  though  he  still  insisted  on  his  rights.  Sir  William 
assured  Mr.  Chadwick  that  he  fully  believed  his  statement  that 
he  had  completely  forgotten  the  agreement  of  indemnity ;  but 
he  contended,  in  a  very  elaborate  argument,  that  the  agreement 
had  been  tacitly  waived  or  abandoned.  Mr.  Chadwick  then 
proposed  to  refer  the  matter  privately  to  arbitration ;  but  Sir 
William  refused  the  offer,  and  challenged  Mr.  Chadwick  to 
bring  forward  his  claim  in  a  court  of  law,  where  he  could,  he 
said,  meet  it  openly  while  he  was  still  alive. 

Thus  challenged,  Mr.  Chadwick  brought  an  action  at  law 
claiming  the  sum  of  1037^.  10s.  as  due  to  him  under  the 
indemnity. 

In  August  1893,  Sir  William  filed  his  statement  of  claim  in 
this  suit,  praying-^  for  a  declaration  that  the  agreement  for 
indemnity,  contained  in  the  letters  of  July  30  and  August  7, 
1885,  had  been  discharged,  and  asking  for  an  order  that  the 
same  should  be  delivered  up  to  be  cancelled,  an  injunction 
against  the  continuance  of  the  action  at  law  and  consequential 
relief. 

The  suit  came  on  :to  be  heard  on  August  21,  1894,  and  the 
three  following  days  before  the  chief  judge  in  equity.  On 
September  6,  judgment  was  given  in  favour  of  the  plaintiff. 

His  honour  accepted  somewhat  grudgingly  Mr.  Chadwick's 
statement  that  he  had|^forgotten  the  indemnity.  "  I  am  not 
bound,"  said  his  honour,  to  accept  the  plaintiff's  belief  in  this 
respect,  and  I  can  only^'do  so  on  the  assumption  that  the 
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defendant  at  the  time  of  receiving  the  indemnity  treated  it  as  of  J.  C. 
no  importance  and  not  intended  to  be  enforced.  Otherwise  I  1896 
cannot  understand  how  a  man  of  business  with  his  m^ental  chadwick 
faculties  unimpaired  could  have  forgotten  the  indemnity  on  the  jyi^^^j^^j^^. 
faith  of  which,  as  he  now  says,  he  entered  into  this  transaction."  — 
That  Mr.  Chadwick  did  enter  into  the  transaction  on  the  faith 
of  the  indemnity  is  clear  beyond  all  question.  No  doubt  to  any 
•one  who  reviews  the  whole  transaction  with  all  the  facts  before 
him,  it  must  seem  strange  that  in  1892  Mr.  Chadwick  should 
have  forgotten  the  indemnity.  Such  a  thing,  however,  is  not 
incredible.  Memory  plays  strange  tricks  sometimes.  Mr. 
Chadwick  deposed  on  oath  to  the  fact  that  he  had  forgotten  it, 
and  there  was  not  the  slightest  attempt  in  cross-examination  to 
shake  his  testimony  on  that  point.  His  veracity  was  altogether 
unimpeached.  Moreover,  there  could  not  have  been  any'motive 
for  concealment  on  his  part.  He  had  nothing  to  gain  by 
keeping  back  the  indemnity.  On  the  contrary,  in  1892,  when 
he  was  urging  Sir  William  Manning  to  put  pressure  on  Mr. 
Lister  Kaye,  and  a  certain  coolness  in  consequence  sprung  up 
between  them,  the  indemnity,  if  it  had  occurred  to  him  then, 
would  have  afforded  a  ready  argument  in  favour  of  immediate 
settlement,  and  one  which  Sir  William  was  not  in  a  position  to 
gainsay.  Mr.  Chadwick  naturally  resented  the' suggestion  that 
he  was  thinking  of  the  indemnity  while  he  was  pressing  for  the 
settlement.  But  as  a  matter  of  law  it  is  not  easy  to  see  what 
difference  it  would  have  made  if  it  had  been  in  his  thoughts  all 
the  time.  The  result  in  law  must  be  the  same  whatever  may 
have  been  the  state  of  Mr.  Chadwick's  mind. 

The  substance  of  his  honour's  judgment  is  contained  in  the 
following  passages  : 

"It  is  clear  to  my  mind  ....  that  the  plaintiff,  who  knew 
nothing  of  the  defendant's  forgetfulness  of  the  indenniity, 
believed  and  was  justified  in  believing  that  the  defendant  had 
waived  his  indemnity  and  did  not  intend  to  enforce  it.  Acting 
on  that  belief  the  plaintiff  expressly  gave  up  the  land  to 
Mr.  Lister  Kaye  free  of  any  lien  or  claim  by  him." 

ifC-  ^It  ^It  ^Ifr  4^ 

"  In  my  opinion  the  plaintiff  was  induced  by  the  defendant's 
A.  C.  18<l(;.  3  s 
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J.  C,       conduct  to  believe,  and  as  a  reasonable  man  be  was  justified  in 
1896       believing,  tbat  tbe  defendant  did  not  intend  to  enforce  tbe- 
Chadwick   indemnity  given  to  bim,  and  tbat  notwitbstanding  sucb  in- 
Manning    demnity  be  was  equally  witb  tbe  plaintiff  liable  for  tbe  debt,. 

  and  acting  on  tbat  belief  tbe  plaintiff  was  induced  to  alter  bis 

position  to  bis  own  damage. 

"  Tbis  being  so,  tbe  defendant  is  estopped  from  enforcing  tbe 
indemnity,  and  tbe  plaintiff  is  entitled  to  tbe  decree  as  prayed 
witb  costs." 

His  bonour's  judgment,  it  will  be  seen,  is  rested  entirely  on 
tbe  doctrine  of  equitable  estoppel  by  representation.  It  is. 
difficult  to  see  wbat  room  tbere  is  for  tbe  application  of  tbat 
doctrine  in  sucb  a  case  as  tbe  present.  Mr.  Cbadwick  wa& 
forgetful  and  silent,  or  silent,  it  may  be,  witbout  tbe  excuse  of 
forgetfulness.  But  silence  is  innocent  and  safe  wbere  tbere  is 
no  duty  to  speak.  And  it  can  bardly  be  suggested  tbat  Mr. 
Cbadwick  was  in  duty  bound  to  remind  Sir  William  of  an 
obligation  wbicb  be  bad  at  least  as  mucb  reason  to  remember 
as  Mr.  Cbadwick  bimself . 

Assuming,  bowever,  tbat  Mr.  Cbadwick  is  cbargeable  witb  a 
representation  wbicb  may  bave  misled  Sir  William,  it  appears 
to  tbeir  Lordsbips  tbat  tbe  conclusion  at  wbicb  bis  bonour 
arrived  is  in  direct  conflict  witb  tbe  law  laid  down  by  tbe 
House  of  Lords  in  Jorden  and  Wife  v.  Money,  (1)  Tbe  bead- 
note  to  tbat  case,  tbe  accuracy  of  wbicb  was  not  cballenged  hy 
tbe  learned  counsel  for  tbe  respondents,  is  in  tbe  following 
words  : 

"Wbere  a  person  possesses  a  legal  rigbt,  a  Court  of  Equity 
will  not  interfere  to  restrain  bim  from  enforcing  it,  tbougb, 
between  tbe  time  of  its  creation  and  tbat  of  his  attempt  to 
enforce  it,  be  bas  made  representations  of  bis  intention  to 
abandon  it.  Nor  will  equity  interfere,  even  tbougb  tbe  parties 
to  wbom  tbese  representations  were  made  bave  acted  on  tbem, 
and  bave,  in  full  belief  in  tbem,  entered  into  irrevocable  engage- 
ments. To  raise  an  equity  in  sucb  a  case,  tbere  must  be  a 
misrepresentation  of  existing  facts,  and  not  of  mere  intention." 

Tbe  learned  counsel  for  tbe  respondents  did  not,  of  course, 
(1)  5  U.  L.  C.  185. 
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question  the  law  established  by  Jorden  and  Wife  v.  Money  (1),  J.  C. 
nor  did  they  deny  its  application  to  the  view  of  the  facts  taken  i896 
by  his  honour,  which  was  certainly  not  unduly  favourable  to  chadwi 
Mr.  Chadwick.    They  endeavoured  to  argue  that  there  was  a  j^j^jj'^j, 

contract  on  the  part  of  Mr.  Chadwick  binding  him  not  to   

enforce  the  indemnity.  This  argument  was  founded  upon 
certain  letters  and  telegrams  which  passed  between  the  parties 
at  the  time  when  the  settlement  with  the  bank  was  made. 
The  letter  on  which  most  reliance  was  placed  was  a  letter  of 
September  27,  1892,  written  by  Sir  WilHam  Manning  to  Mr. 
Chadwick  in  the  following  terms  : 

"  Sydney, 

Dear  Mr.  Chadwick,  27th  Sept.  1892. 

''Referring  to  your  negotiations  for  the  settlement  of 
matters  under  our  guarantee  of  the  Lister  Kaye  cash  bond  at 
the  Australian  Joint  Stock  I  undertake  to  pay  the  sum  of  one 
thousand  pounds,  lOOOZ.,  to  be  relieved  of  my  liability. 

"  Yours  faithfully, 

"  W.  M.  Manning." 

It  was  suggested  that  the  liability  there  referred  to  included 
Sir  William  Manning's  liability  to  indemnify  Mr.  Chadwick. 
But  it  is  quite  plain  that  the  only  liabihty  present  to  the  minds 
of  the  parties  at  the  time  of  the  settlement  of  1892  was  their 
liability  to  the  bank.  It  is  satisfactory  to  find  that  this  was 
Sir  William's  own  view.  The  very  point  was  one  of  a  series  of 
"  conclusions  "  on  which  he  insisted  in  a  letter,  dated  April  28, 
1893,  as  being  "manifest  to  his  mind."  Dealing  with  the 
settlement  of  1892,  "My  indemnity  of  1885  was  not,"  he 
says,  "  in  the  mind  of  either  of  us  in  respect  of  that  settlement." 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the 
appeal  ought  to  be  allowed  and  the  suit  dismissed  with  costs. 

The  respondents  must  pay  the  costs  of  the  appeal. 

Sohcitors  for  appellant :  BcU,  Brodrick  (0  Grai/. 
Solicitors  for  respondents  :  Biirch,  Whitehead  d-  Davidson. 
(1)  5  H.  L.  C.  185. 
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1896 
Feb.  29, 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

Nova  Scotia — JRevised  Statutes,  6th  Series,  c.  VII.,  s.  95 — Application  for 
renewal  of  Licence — Effect  of  Repeal  of  Section  authorizing  Renewal. 

Tlie  appellants  having  obtained  a  licence  to  work  for  two  years  under 
s.  95,  c.  VII.,  of  the  Revised  Statutes,  5tli  Series,  afterwards  applied  under 
the  same  section  for  a  renewal  thereof ;  but  in  the  meantime  s.  95  had  been 
repealed  by  an  amending  Act  of  1889  :— 

Held,  that  at  the  date  of  the  application  to  renew  the  power  to  grant  it 
was  gone,  for  even  if  the  amending  Act  were  so  construed  as  not  to  inter- 
fere with  vested  rights,  the  appellants  possessed  a  privilege  and  not  an 
accrued  right  in  reference  to  the  renewal  sought. 

Main  v.  Starh  (15  App.  Cas.  384)  referred  to. 

Appeal  from  a  decree  of  the  Supreme  Court  (May  12,  1894), 
affirming  a  decree  of  Meagher  J.  declaring  that  a  renewal  of  a 
licence  to  work  a  certain  coal-mining  area  within  the  province 
of  Nova  Scotia,  granted  to  the  appellants  by  the  Commissioner 
of  Mines  and  Public  Works,  was  wholly  unauthorized  and  void  ; 
and  that  the  relator  Cayley  was  entitled  to  have  the  lease 
of  the  said  coal-mining  area  granted  to  him  by  the  said 
Commissioner. 

The  action  was  brought  by  way  of  information  by  the 
Attorney-General  of  the  Colony,  on  the  relation  of  certain 
executors  of  the  will  of  W.  Cayley,  deceased,  of  whom  the 
above-named  Cayley  was  one,  to  obtain  a  declaration  in  sub- 
stance that  the  relators  or  some  of  them  were  entitled  as  against 
the  appellants  to  a  lease  of  certain  mining  rights,  and  that  this 
grant  by  the  Commissioner  to  the  appellants  was  made  without 
jurisdiction  and  wrong. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

*  Present:  Lord  Watson,  Lord  Moreis,  Lokd  Davey,  and  Sir  Richard 
Couch. 
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Finlay,  Q.C,  and  G.  Elliott,  for  the  appellants,  contended      j.  c. 
that  their  rights  were  not  affected  by  the  passing  of  Act  c.  23  i896 
of  1889,  passed  on  April  17  of  that  year.    The  Act  ought  not  kkynolds 
to  have  been  construed  by  the  Court  below  as  having  a  retro-  ^^^(JJ^^.^^ 
spective  effect,  and  thus  to  destroy  their  vested  interests  under  O^eneeal  for 

Nova  Rcotia, 

the  earlier  Act  c.  7  of  the  Kevised  Statutes,  5th  Series.  Under  ^  — 
ss.  95  and  96  of  the  last-named  Act  the  appellants  were 
entitled  under  contract  with  the  Government  authorized  by 
that  Act  to  a  term  of  two  years  with  the  further  right  for 
another  year  at  their  option.  They  were  so  entitled  independ- 
ently of  any  further  exercise  of  discretion  by  the  Commissioner. 
To  complete  their  title  to  an  extension,  all  they  had  to  do  was 
to  pay  a  fixed  sum,  which  they  had  paid,  and  the  Government 
had  accepted.  Consequently  the  land  was  not  vacant  when 
the  respondents  applied  for  it,  for  the  appellants'  statutory 
rights  were  still  in  existence.  [Eeference  was  made  to  Maxwell 
on  Statutes,  2nd  ed.  257  ;  Beid  y.  Beid  (1)  ;  Mainy.  Stark.  (2)  ] 
Cozens-Hardy,  Q.G.,  Bordin,  Q.C.  (of  the  Nova  Scotia  Bar), 
and  Bray  J  for  the  respondents,  were  not  heard. 

The  judgment  of  their  Lordships  was  delivered  by  189G 

LoED  MoEEis.  This  case  comes  by  appeal  from  a  judgment  of  Feh.  29. 
the  Supreme  Court  of  Nova  Scotia  affirming  a  judgment  of  the 
Honourable  Mr.  Justice  Meagher,  by  which  it  was  decreed  that 
the  renewal  of  August  21,  1889,  of  the  licence  to  w^ork  dated 
August  23,  1887,  and  granted  to  the  appellants  by  the  Commis- 
sioner of  Mines  and  Public  Works  for  the  province  of  Nova  Scotia 
and  which  purported  to  be  granted  and  issued  under  the  pro- 
visions of  Chapter  VII.  of  the  Eevised  Statutes  of  Nova  Scotia, 
5th  Series,  was  unauthorized  by  the  said  Act  and  was  null  antl 
void,  and  consequently  that  the  said  renewal  license  to  work 
should  be  set  aside,  and  further  decreed  that  the  respondent 
Hugh  St.  Quentin  Cayley  on  April  14,  1890,  became  entitled  to 
have  granted  to  him  by  the  said  Commissioner  under  the 
provisions  of  the  said  statute  a  lease  of  area  described  in  his 
application,  and  that  he  should  on  the  granting  of  the  same 
stand  possessed  thereof  for  the  benefit  of  himself  and  the  other 
(1)  31  Ch.  D.  402.  (2)  15  A^i.  Cns.  38  I. 
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J.  0.      relators  on  whose  behalf  he  made  application  for  the  said  lease, 
1896       and  further  decreed  that  the  lease  of  the  said  area  granted  to 
Reynolds         appellants  by  the  said  Commissioner  and  dated  February  18, 
Attorney-  ^^^^j        unauthorized  and  null  and  void,  and  that  the  appel- 
Genebal  for  lants  should  deliver  up  the  same  to  be  cancelled.    The  main 

Nova  Scotia.  ...  .  /.        i  •  i     i  i 

  question  m  this  case  is  whether  the  area  for  which  the  relator 

Cay  ley  applied  for  a  lease  on  April  14,  1890,  was  then  vacant. 
The  leading  facts  of  the  case  are  as  follows :  By  lease  dated 
December  3,  1866,  the  Commissioner  of  Mines  of  Nova  Scotia 
granted  a  lease  of  a  certain  coal  area  to  one  Patrick  Collins  for 
a  term  of  twenty  years  to  commence  from  August  25,  1866. 
The  lease  contained  the  usual  clause  which  provided  that  the 
holder  of  the  lease  was  entitled  to  renew  for  a  further  extended 
period  of  twenty  years  provided  six  months'  notice  in  writing 
was  given  previous  to  the  expiration  of  the  lease  of  the  intention 
of  the  holder  of  the  lease  to  renew  for  such  further  period.  The 
lease  of  December  3,  1866,  through  various  assignments  became 
vested  previous  to  August,  1886,  in  the  respondents,  the  Toronto 
Coal  Company,  who  were  then  in  possession  of  the  said  demised 
area  and  worked  the  coal  within  same.  The  Toronto  Coal 
Company  had  previous  to  the  expiration  of  the  six  months 
instructed  their  solicitor  to  apply  to  the  Commissioner  for  the 
renewal  of  the  said  lease ;  but  by  some  miscarriage  the  applica- 
tion was  not  made  until  August  17,  1886.  The  Commissioner 
of  Mines  refused  to  renew  on  the  ground  that  the  six  months' 
notice  from  the  lessee  to  renew  prior  to  the  expiration  of  the 
lease  had  not  been  given.  Consequently  the  area  now  in 
dispute  became  vacant  on  August  26,  1886,  and  on  that  day 
one  J.  W.  Kelly  Johnson  made  application,  pursuant  to  s.  84  of 
Chapter  YII.  of  the  Revised  Statutes,  5th  Series,  for  a  licence 
to  search  within  the  said  area  which  had  so  become  vacant. 
That  licence  was  granted,  and  on  September  23,  1886,  assigned 
by  Johnson  to  the  appellants.  The  Toronto  Coal  Company 
remonstated  against  the  granting  of  the  licence  to  Johnson,  but 
in  vain,  the  Commissioner  holding,  and  rightly  holding,  that  he 
had  no  discretion  to  refuse  the  application  of  Johnson.  On 
August  23,  1887,  the  appellants  applied  for  a  licence  to  work 
the  area,  and  the  Commissioner  of  Mines  on  that  day  issued 
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such  licence  to  them.     On  August  21,  1889,  the  appellants,      J.  c. 

pursuant  to  s.  95,  applied  to  the  Commissioner  for  a  renewal  for  1896 

one  year  of  the  licence  of  August  23, 1887,  and  their  application  Reynolds 

was  entered  in  the  books  of  the  Commissioner's  office.    On  ^^^J^j^^j^y- 

April  14, 1890,  the  relator  Hugh  St.  Quentin  Cayley,  on  behalf  of  Gexeral  for 

.  _             „         .    .         Nova  Scotia. 
himself  and  the  other  respondents,  applied  to  the  Commissioner   

under  the  provisions  of  Chapter  VII.  of  the  Eevised  Statutes, 
5th  Series,  as  amended  by  an  Act  passed  on  April  17, 1889,  for  a 
lease  of  a  portion  of  the  area  in  dispute.  This  application  was 
refused  by  the  Commissioner  on  the  ground  that  the  renew^al 
licence  to  work  of  August  21,  1889,  to  the  appellants  was  still 
in  force,  and  on  August  20,  1890,  the  appellants  applied  to  the 
Commissioner  for  a  lease  of  the  said  area.  After  some  cor- 
respondence, the  Commissioner  held  an  investigation,  and 
thereupon  decided  that  the  appellants  were  entitled  to  a  lease 
pursuant  to  their  application  of  August  20,  1890,  and  that  the 
respondent  Cayley 's  application  for  a  lease  could  not  be  granted ; 
and  accordingly  the  Commissioner,  by  lease  February  18,  1891, 
granted  to  the  appellants  the  disputed  area  for  a  term  of  twenty 
years.  Several  questions  were  raised  by  the  respondents  as 
affecting  the  validity  of  this  lease ;  but  the  case  turns  upon  one 
question,  namely,  whether  the  renewal  licence  of  August  21, 
1889,  was  valid  and  authorized  by  the  statute.  Now  the  Com- 
missioner had  no  power  to  grant  any  renewal  licence  except 
under  the  statutable  authority  conferred  on  him  by  s.  95  of 
Chapter  VII.  of  the  Revised  Statutes,  5th  Series,  which 
enacts  that  any  licence  to  work  shall  be  for  a  term  of  two 
years  from  the  date  of  appHcation  and  shall  be  extended  to 
three  years  upon  the  additional  payment  by  the  holder  of  the 
licence  of  one-half  of  the  amount  originally  paid  for  such 
licence."  The  amending  Act  of  April  17, 1889,  repeals,  amongst 
others,  s.  95  and  amends  s.  91  by  substituting  ''lease"  for 
^'  licence  to  work."  When  the  appellants  applied  for  the  renewal 
for  one  year  on  August  21, 1889,  the  power  of  the  Commissioner 
to  grant  such  renewal  was  gone,  as  the  section  of  the  statute 
-conferring  it  had  been  repealed.  It  has,  however,  been  con- 
tended on  the  part  of  the  appellants  that  the  Act  of  1889  ought 
not  to  be  construed  so  as  to  have  the  effect  of  taking  away 
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J.  0.  their  right  under  s.  95  of  Chapter  VII.    No  doubt  the  maxim, 

1896  "  Omnis  nova  constitutio  futuris  formam  imponere  debet  non 

Eeynolds  pi'seteritis  "  has  been  appHed  to  the  extent  that  a  new  law  ought 

Ittorney  ^®  construed  so  as  to  interfere  as  Httle  as  possible  with 

General  FOR  vested  rights,  and  in  Mai7i  y.  Stark  (1)  the  Earl  of  Selborne 
XovA  Scotia.  -, 

  says,     words  not  requirmg  a  retrospective  operation,  so  as 

to  affect  an  existing  status  prejudicially,  ought  not  to  be  so> 
construed,"  yet  the  result  is  that  in  all  cases  it  is  necessary 
to  ascertain  what  the  Legislature  meant.  In  the  present  case 
the  only  existing  licence  the  appellants  had  when  the  amending; 
statute  passed  was  one  for  two  years  expiring  in  August,  1889. 
They  had  a  privilege  to  get  an  extension  for  one  year  under 
s.  95,  but  had  no  accrued  right,  and  the  object  of  the  legislation 
of  1889  was  to  get  rid  of  licences  and  substitute  leases.  It  was 
open  to  the  appellants  after  the  passing  of  the  Act  of  1889  and 
before  the  expiration  of  the  two  years  to  have  applied  for  a 
lease;  but,  instead  of  doing  so,  they  applied  for  a  renewed 
licence  under  the  provisions  of  a  repealed  statute.  The  re- 
spondents, the  Toronto  Company,  had,  in  1886,  fallen  into  the 
mistake  of  not  applying  for  a  renewal  of  their  lease  six  months 
before  it  expired,  and  thereby  they  lost  their  right  of  renewal ^ 
and  thus  afforded  the  appellants  the  opportunity  of  obtaining 
their  licence  to  work  the  coal  in  the  disputed  area.  The 
appellants  in  turn,  by  not  applying  for  a  lease  until  August  20, 
1890,  gave  the  Toronto  Coal  Company  through  Hugh  St, 
Quentin  Cayley  the  opportunity  of  applying  for  a  lease  of  the 
disputed  area  as  being  then  vacant.  Their  Lordships  are  of 
opinion  that  the  decree  of  the  Supreme  Court  should  be  affirmed, 
and  will  humbly  advise  Her  Majesty  to  that  effect.  The  re- 
spondents are  to  have  the  costs  of  this  appeal. 

Solicitors  for  appellants  :  Andreivs  d-  Andrews. 
Solicitors  for  respondents  :  Bompas,  Bischoff,  Dodgson,  Coxe 
dc  Bompas. 

(1)  15  App.  Gas.  388. 
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[PEIVY  COUNCIL.] 
MOSES  alias  MOSS  

AND 

PAEKEE  AND  Othees  .... 

Ex  parte  MOSES. 

Practice — Special  Leave  to  Appeal — Tasmanian  Act  No.  10  of  1858,  ss.  5,  8. 

By  Tasmanian  Act  No.  10  of  1858,  s.  5,  disputes  concerning  lands  vet 
ungranted  by  the  Crown  are  referred  to  the  Supreme  Court,  whose  decision 
is  to  be  final ;  and  by  s.  8  the  Court  is  directed  to  be  guided  by  equity  and 
good  conscience  only,  and  by  the  best  evidence  procurable,  even  if  not 
required  or  admissible  in  ordinary  cases,  and  not  to  be  bound  by  strict  rules 
of  law  or  equity  or  by  any  legal  forms  : — 

Held,  that  the  Crown's  prerogative  to  grant  special  leave  to  appeal  is 
inapplicable  to  a  decision  so  authorized. 

Theberge  v.  Laudry  (2  App.  Cas.  102)  followed. 

The  petition  stated  that  on  Eebruary  25, 1895,  the  petitioner 
had  appHed  to  the  Supreme  Court  in  the  claims  to  grants  of 
land  jurisdiction  for  a  grant  in  fee  from  the  Crown  of  certain 
land  in  Hobart,  and  that  thereupon  seven  caveats  were  entered 
by  persons  claiming  the  ownership,  or  as  mortgagees  of  the 
subdivisions  of  the  land  applied  for.  The  caveators  raised  the 
contention  that  the  land  had  been  already  granted  in  1838  to 
one  John  Moses  in  fee  simple,  and  that  consequently  the  Court 
had  no  power  to  deal  with  it ;  while  the  petitioner  contended 
that  the  grant  was  for  life  only,  and  that  he  was  entitled  in 
succession  to  one  Charles  Connolly,  deceased,  who  held  under  a 
location  order  made  in  1826.  The  Supreme  Court  decided  that 
the  grant  to  John  Moses  was  in  fee  simple.  On  June  11  the 
Court  refused  an  application  for  leave  to  appeal  to  the  Privy 
Council  though  made  within  the  time  prescribed  by  the  Tas- 
manian Charter  of  Justice,  and  relating  to  land  of  vahio  iu 
excess  of  the  appealable  limit,  on  the  grounds  tliat  under  the 
Claims  to  Grants  to  Land  Act  (22  Vict.  c.  10)  tlie  decision  of 

*  Present  i—^tOBJ)  Watson,  Lokd  Hobhouse,  Lord  Macxagiitex,  Lord 
Davey,  and  Sir  Eichard  Couch. 


Appellant  ;  J- 

1800 


246 


HOUSE  OF  LOEDS 


[1896] 


J.  C.  the  Court  was  final  and  conclusive,  and  that  the  right  of  appeal 

1896  was  taken  away  by  such  colonial  statute.    The  petition  prayed 

Moses  f^r  special  leave  to  appeal  from  the  above  decision,  and  also  from 

Parker  Order  refusing  leave  to  appeal. 

Ex  parte  i 

Moses.  CmckanthoTpe,  Q-C,  and  John  Montefiore,  for  the  petitioner, 
~  contended  that  the  Supreme  Court  acted  illegally  in  refusing  to 
admit  the  appeal,  for  the  petitioner  had  a  legal  right  of  appeal 
of  which  22  Vict.  c.  10,  s.  5,  did  not,  on  its  true  construction, 
deprive  him.  If,  however,  the  section  were  construed  in  a 
prohibitory  sense,  it  was  ultra  vires.  [Eeference  was  made 
as  to  the  powers  of  the  local  legislature  to  9  Geo.  4,  c.  83  ; 
2  &  3  Vict.  c.  70,  s.  2  ;  13  &  14  Vict.  c.  59  ;  Gushing  v.  Bupuy  (1) ; 
La  Cite  de  Montreal  v.  Les  Ecclesiastiques  de  St.  Sulpice.  (2)] 

1896  The  reasons  for  their  Lordships'  report  were  delivered  by 

March  5.  LoED  HoBHOUSE.  This  is  an  application  made  to  Her 
Majesty  in  Council  to  allow  an  appeal  from  an  order  passed  by 
the  Supreme  Court  of  Tasmania  in  its  "  Claims  to  grants  of 
Land  Jurisdiction."  The  arguments  addressed  to  their  Lord- 
ships have  touched  very  little  on  the  injury  done  to  the  peti- 
tioner by  the  order.  They  have  been  rested  almost  entirely  on 
the  contention  that  the  petitioner  has  a  right  of  appeal,  and 
that  his  right  has  been  denied  by  the  Court.  As  this  contention 
raises  a  question  of  importance,  their  Lordships  proceed  to  deal 
with  the  application  on  that  ground. 

By  the  constitution  of  Tasmania  the  Supreme  Court  stands 
in  the  ordinary  position  of  a  colonial  court  of  justice.  Subject 
to  certain  restrictions,  every  suitor  under  its  general  jurisdiction 
may  appeal  to  Her  Majesty  in  Council.  Or  if  prevented  from 
appealing  as  of  right,  any  suitor  may  ask  for  special  leave  to 
appeal  by  virtue  of  Her  Majesty's  prerogative.  In  this  case, 
however,  the  Court  was  not  acting  in  its  general  jurisdiction, 
but  in  one  of  a  very  special  kind. 

Previously  to  the  year  1858,  disputes  respecting  claims  to 
land  vested  in  the  Crown  and  not  the  subject  of  any  prior  grant 
were  referred  to  certain  commissioners,  whose  duty  it  was  to 
(1)  5  App.  Cas.  409.  (2)  14  App.  Cas.  660. 
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report  to  the  governor  who  was  "in  equity  and  good  con-      j. c. 
science  "  entitled  to  a  grant.    They  were  expressly  relieved  1896 
from  all  rules  of  law,  and  all  technicalities  and  legal  forms.  moses 
The  governor  was  not  bound  by  such  reports,  but  made  or  p^^J^^p^ 
withheld  grants  as  he  thought  right.    It  is  obvious  that  his  Expartt 
decision  could  not  possibly  be  open  to  a  judicial  appeal.  Moses. 

In  the  year  1858  the  Tasmanian  Legislature  thought  it  right 
to  refer  questions  of  this  class  to  the  Supreme  Court,  and  the 
powers  of  jurisdiction  vested  in  the  commissioners  were  trans- 
ferred accordingly  by  Act  No.  10  of  that  year.  It  was  enacted 
by  s.  5  that  the  decision  and  report  of  the  Court  should  be 
binding,  final,  and  conclusive  between  the  parties  concerned. 
And  the  governor,  also,  is  to  be  bound  to  act  in  accordance  with 
the  report.    Sect.  8  runs  as  follows  : — 

In  examining  into  and  reporting  upon  all  such  applications 
and  matters  as  aforesaid,  the  said  Court  and  Clerk  of  the  Court 
shall  be  guided  by  equity  and  good  conscience  only,  and  by  the 
best  evidence  that  can  or  may  be  procured,  although  not  such 
as  would  be  required  or  be  admissible  in  ordinary  cases  ;  nor 
shall  the  said  Court  or  Clerk  of  the  Court  be  bound  by  the 
strict  rules  of  law  or  equity  in  any  case,  or  by  any  techni- 
calities or  legal  forms  whatever." 

The  present  petitioner  applied  for  a  grant  of  land,  and  certain 
persons  entered  caveats,  alleging  that  the  land  was  already 
granted  to  some  one  under  whom  they  claimed.  If  so,  the 
Court  could  not  deal  with  the  case.  The  question  turned  on 
the  construction  of  a  grant — whether  it  was  made  for  life  or  in 
fee  simple.  The  Court  held  that  it  was  a  fee-simple  grant, 
which,  so  far  as  their  duties  went,  put  an  end  to  the  case.  The 
petitioner  then  applied  for  leave  to  appeal ;  and  the  Court  held 
that  they  were  precluded  from  granting  such  leave  bj^  s.  5  of 
the  Act  of  1858.    In  this  opinion  they  were  clearly  right. 

This  application,  however,  is  made  to  the  discretion  of  Her 
Majesty  in  Council ;  and  the  refusal  of  a  claim  to  appeal  as  of 
right  is  only  used,  as  it  is  often  quite  fairly  used,  to  influence 
the  discretion  of  the  Crown  in  the  petitioner's  favour.  So  we 
are  led  to  the  further  question  whether  the  subject-matter  is 
one  to  which  the  prerogative  of  granting  appeals  from  coiii  t!^  of 
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J.  C.  justice  can  apply.    Tlie  Supreme  Court  has  rightly  observed 

1896  that  Her  Majesty's  prerogative  is  not  taken  away  by  the  Act 
Moses  1858,  but  intimates  a  doubt  whether  it  ever  came  into 

^'  existence. 

Parker. 

Ex  parte  Their  Lordships  think  that  this  doubt  is  well  founded.  They 
cannot  look  upon  the  decision  of  the  Supreme  Court  as  a  judi- 
cial decision  admitting  of  appeal.  The  Court  has  been  sub- 
stituted for  the  commissioners  to  report  to  the  governor.  The 
difference  is  that  their  report  is  to  be  binding  on  him.  Probably 
it  was  thought  that  the  status  and  training  of  the  judges  made 
them  the  most  proper  depositaries  of  that  power.  But  that 
does  not  make  their  action  a  judicial  action  in  the  sense  that  it 
can  be  tested  and  altered  by  appeal.  It  is  no  more  judicial 
than  was  the  action  of  the  commissioners  and  the  governor. 
The  Court  is  to  be  guided  by  equity  and  good  conscience  and 
the  best  evidence.  So  were  the  commissioners.  So  every 
public  officer  ought  to  be.  But  they  are  expressly  exonerated 
from  all  rules  of  law  and  equity,  and  all  legal  forms.  How 
then  can  the  propriety  of  their  decision  be  tested  on  appeal  ? 
What  are  the  canons  by  which  this  Board  is  to  be  guided  in 
advising  Her  Majesty  whether  the  Supreme  Court  is  right  or 
wrong  ?  It  seems  almost  impossible  that  decisions  can  be 
varied  except  by  reference  to  some  rule;  whereas  the  Court 
making  them  is  free  from  rules.  If  appeals  were  allowed,  the 
certain  result  would  be  to  establish  some  system  of  rules ;  and 
that  is  the  very  thing  from  which  the  Tasmanian  Legislature 
has  desired  to  leave  the  Supreme  Court  free  and  unfettered  in 
-  each  case.  If  it  were  clear  that  appeals  ought  to  be  allowed, 
such  difficulties  would  doubtless  be  met  somehow.  But  there 
are  strong  arguments  to  shew  that  the  matter  is  not  of  an 
appealable  nature. 

In  the  case  of  Theherge  v.  Latcdry  (1)  this  Board  had  to  con- 
sider the  effect  of  a  Quebec  statute  which  transferred  the 
decision  of  controverted  elections  to  the  Legislative  Assembly 
from  the  assembly  itself  to  a  court  of  justice.  The  statute 
provided  that  the  judgment  of  the  Court  should  not  be  sus- 
ceptible  of  appeal.    Though  that  provision  would  destroy  the 

(1)  2  App.  Gas.  102. 
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right  of  a  suitor  to  an  appeal,  it  did  not  taken  by  itself  destroy      j.  c. 
the  prerogative  of  the  Crown  to  allow  one.  But  this  board  held  i89g 
that  they  must  have  regard  to  the  special  nature  of  the  subject ; 
to  the  circumstance  that  election  disputes  were  not  mere    ^  ^• 
ordinary  civil  rights  ;  and  that  the  statute  was  creating  a  new  ^^^.f 
and  unknown  jurisdiction  for  the  purpose  of  vesting  in  a  par-  Moses. 
ticular  court  the  very  peculiar  jurisdiction  which  up  to  that 
time  had  existed  in  the  assembly.    And  they  came  to  the  con- 
clusion that  the  intention  of  the  Legislature  was  to  create  a 
tribunal  in  a  manner  which  should  make  its  decision  final  to  all 
purposes,  and  should  not  annex  to  it  the  incident  of  being 
reviewed  by  the  Crown  under  its  prerogative. 

The  reasons  there  given  apply  closely  to  the  present  case. 
Applications  for  land  yet  ungranted  by  the  Crown  are  certainly 
not  ordinary  civil  rights.  They  are  created  and  regulated  by 
the  law  of  each  colony,  and  in  this  colony  were,  up  to  1858, 
carefully  kept  out  of  the  province  of  legal  claims.  In  1858  they 
were  transferred  to  the  Court  with  an  express  provision  that  its 
decision  should  be  final.  So  far  the  case  resembles  the  Quebec 
election  case.  But  it  has  also  the  very  important  additional 
incident,  that  the  Legislature  ordered  the  Court  to  be  guided 
by  the  same  principles  as  were  laid  down  for  the  commissioners, 
and  expressly  exonerated  them  from  all  rules  of  law  or  practice. 
It  is  clear  to  their  Lordships  that  these  affairs  have  been  placed 
in  the  hands  of  the  judges,  as  persons  from  whom  the  best 
opinion  may  be  obtained,  and  not  as  a  Court  administering 
justice  between  litigants  ;  and  they  hold  that  such  functions  do 
not  attract  the  prerogative  of  the  Crown  to  grant  appeals. 

In  Theherge  v.  Laudry  (1)  the  Board  pointed  out  that  the 
case  between  the  parties  was  one  in  which  they  would  not  think 
of  admitting  an  appeal  if  the  power  existed.  Their  Lordships 
make  the  same  remark  here.  Indeed,  if  we  were  to  cast  about 
for  illustrations  of  the  absurdity  of ;  appeals  under  such  condi- 
tions as  are  created  by  the  Act  of  1858,  no  -more  glaring  one 
could  be  found  than  the  present  case.  For  the  petitioner's 
complaint  is  that  the  judges  below  have  not  sufficiently  availed 
themselves  of  their  emancipation  from  rules  of  law,  equity,  anc; 

(1)  2  App.  Cas.  lO'i. 
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J.  C.       practice,  but,  on  the  contrary,  have  suffered  themselves  to  be 
1896       guided  by  both  lav^  and  common  sense,  first,  in  refusing  to  look 
Moses         evidence  tendered  for  the  purpose  of  contradicting  the  plain 
Parker     words  of  a  formal  instrument,  and,  secondly,  in  giving  to  that 
Ex  parte    instrument  its  plain  effect  in  accordance  v^ith  English  law.  On 
Moses.  appeal  Her  Majesty  in  Council  would  be  asked  to  alter  all 

that,  and  to  decide  in  some  other  way  on  some  principles  not 
yet  explained. 

Their  Lordships  have  humbly  advised  Her  Majesty  to  dis- 
miss this  petition. 

Solicitor  for  petitioner :  A.  A.  Banes, 


[PEIVY  COUNCIL.] 

J.  c*     KING   Defendant  ; 

1896  AND 

I'^-?oA    VICTOKIA    INSUKANCE     COMPANY,)  ^ 

LIMITED  }  Plaintiffs. 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  QUEENSLAND. 

Remedies  of  Insurers — Effect  of  Payment  under  Policy — Subrogation — Queens- 
land— 40  Vict.  c.  84,  s.  5,  suh-s.  6. 

Payment  lionestlyjmade  by  insurers  in  satisfaction  of  a  claim  by  the 
insured  entitles  the  insurers  to  the  remedies  available  to  the  insured ;  and 
such  remedies  cannot  be  resisted  on  the  ground  that  the  payment  was  not 
within  the  terms  of  the  policy  : — 

Held,  that  although  the  insurers  could  not  by  mere  force  of  subrogation 
sue  in  their  own  name,  yet  that  in  this  case  the  right  to  do  so  was 
conferred  by  assignment  from  the  insured  aided  by  s.  5,  sub-s.  6,  of  the 
Judicature  Act  (40  Vict.  c.  84),  corresponding  with  the  English  Judicature 
Act  of  1873. 

Appeal  from  an  order  of  the  Supreme  Court  (Dec.  7,  1894) 
varying  a  judgment  in  favour  of  the  respondents  by  reducing 
the  amount  of  damages  av^^arded. 

The  action  was  brought  against  the  appellant  under  "  The 

*  Present :  Lord  Watson,  Lord  Hobhouse,  Lord  Davey,  and  Sir  Eichard 
Couch. 
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Claims  against  the  Government  Act "  by  the  respondents  as      J.  c. 
assignees  under  deed  of  all  causes  and  rights  of  action  of  the  189G 
Bank  of  Australasia  in  respect  of  loss  and  damage  caused  to  kixg 
certain  wool,  the  property  of  the  bank,  by  a  collision  between  yj^^q^^j^ 
certain  punts,  the  property  of  and  under  the  control  of  the 

Queensland  Government,  and  the  lighter  on  which  the  wool   

was  stowed. 

The  respondents  contended  that  the  loss  and  damage  com- 
plained of  were  caused  by  the  negligence  of  the  officers  and 
servants  of  the  Government  of  Queensland  in  not  properly 
mooring  and  watching  their  punts,  and  so  occasioning  the 
collision  complained  of ;  that,  at  the  time  of  the  collision  and 
subsequent  damage,  the  wool  was  covered  by  the  policy  of 
insurance ;  and  that,  by  reason  of  the  payment  of  the  loss  under 
the  policy  to  the  bank,  and  of  the  assignment  by  the  bank  and 
of  notice  thereof  given  to  the  government,  they  were  sub- 
rogated to  all  the  rights  of  the  bank,  and  were  entitled  to  sue 
in  their  own  name. 

The  defence,  so  far  as  material  to  the  appeal,  was  that  the 
wool  was  not  at  the  time  of  the  collision  and  subsequent  damage 
covered  by  the  policy;  that  the  deed  of  assignment  did  not 
entitle  the  respondents  to  bring  this  suit ;  that  they  were  not 
entitled  to  sue  in  their  own  name. 

The  view  taken  by  the  Courts  below  is  stated  in  the  judgment 
of  their  Lordships. 

Cohen,  Q.C.,  and  Gye,  for  the  appellant,  contended  that  the 
payment  made  by  the  respondents  was,  under  the  circum- 
stances, a  voluntary  payment,  and  did  not  entitle  them  to 
recover.  The  risk  was  not  covered  by  the  pohcy,  and  moreover 
the  policy  itself  did  not  attach  until  the  wool  was  actually  on 
board  the  Dorunda.  Consequently  the  insurers  were  under  no 
legal  liability  to  the  bank  to  pay  them  in  respect  of  loss  and 
damage  incurred.  The  payment  being  voluntary,  there  was  no 
subrogation  to  the  rights  and  causes  of  action,  if  any,  of  the 
bank.  Again,  if  there  was  subrogation  tlio  only  right  is  to  sue 
in  the  name  of  the  assured,  for  40  Vict.  c.  84,  s.  5,  sub-s.  6, 
relates  to  choses  in  action  and  docs  not  extend  to  torts ; 
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while  Simpson  v.  Thomson  (1)  rales  that  the  rights  of  insurers 
must  be  asserted  in  the  name  of  the  assured.  Reference  was 
also  made  to  Byall  v.  Boivles  (2) ;  Gastellain  v.  Preston  (3)  ; 
Hill  V.  Boijle  (4)  ;  2  Spence's  Equity,  852 ;  Story's  Equity, 
s.  1040  (h) ;  Frosser  v.  Edmonds  (5) ;  In  re  Park  Gate  Waggon 
Works  Co.  (6) ;  British  South  Africa  Co.  v.  Mocambique  Go.  (7) ; 
Stanley  v.  Jones.  (8) 

Asquith,  Q.C.,  C.  E.  Jones,  and  Boskill,  for  the  respondents, 
contended  that  all  rights  of  action  of  the  bank,  whether  arising 
out  of  contract  or  tort,  were  lawfully  assignable,  and  were,  in 
fact,  assigned  by  deed.  Even  if  the  construction  of  the  Judica- 
ture Act  contended  for  on  the  other  side  were  right,  and  the 
section  did  not  contemplate  torts,  still  the  deed  of  assignment 
did.  Moreover,  the  appellants'  case  assumed  that  the  loss  was 
not  within  the  policy,  whereas  both  the  parties  to  the  policy 
honestly  treated  their  own  contract  as  covering  such  loss  and 
acted  accordingly,  and  it  was  not  competent  to  the  government 
to  step  in  and  give  to  this  policy  a  different  effect  from  that 
which  the  parties  in  good  faith  gave  to  it  themselves. 

Cohen,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
LoED  HoBHOUSE.  The  appellant  is  a  nominal  defendant 
representing  the  Government  of  Queensland  in  a  suit  instituted 
by  the  respondents  to  recover  damages  under  the  following 
circumstances.  The  Bank  of  Australasia  effected  an  insurance 
with  the  plaintiffs  at  and  from  Townsville  to  London  via 
Torres  Strait,  including  risk  of  fire  and  flood  from  sheep's  back 
until  water-borne  at  Townsville."  The  insurance  was  to  be 
upon  goods  to  be  loaded  in  a  vessel  not  named.  In  point  of 
fact  the  goods  were  vv^ool,  and  the  vessel  was  called  the  Borunda. 
The  adventure  was  stated  to  begin  from  the  loading  of  the 
goods  on  board  the  vessel.  Some  of  the  wool  was  on  arrival 
at  Townsville  put  on  board  a  lighter  belonging  to  a  firm  of 
wharfingers  for  the  purpose  of  being  conveyed  to  the  Borunda. 


(3)  11  Q.  B.  D.  380. 
(.4;)      Vx.  4  Eq.  260. 


(1)  3  App.  Gas.  279. 

(2)  2  W.  &  T.  6tli  ed.  p.  898. 


(5)  1  Y.  &  C.  Ex.  481. 

(6)  17  Ch.  D.  234. 

(7)  [1893]  A.  C.  602. 

(8)  7  Bing.  369. 
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While  the  lighter  was  moored  to  the  wharf,  a  storm  arose      J.  C. 

which  broke  away  from  their  anchorage  certain  punts  belonging  1896 

to  the  government  which  had  not  been  properly  secured.    The  king 

punts  fell  foul  of  the  lighter,  broke  her  away  from  her  moor-  victoria 

ings,  capsized  her,  carried  her  down  stream,  and  so  destroyed  Insurance 

.               .                    .     .  Company. 
or  damaged  the  wool.    The  bank  claimed  against  the  plaintiffs   

under  the  policy  for  a  loss  of  920Z.    The  plaintiffs  paid  that 

amount  and  took  a  formal  assignment  from  the  bank  of  all 

their  rights  and  causes  of  action  against  the  government,  the 

bank  stipulating  that  the  assignment  should  not  authorize  the 

use  of  their  name  in  legal  proceedings. 

By  way  of  defence  the  government  denied  negligence  and 
liability  altogether.  That  question  was  fully  tried  at  Towns- 
ville  before  Cooper  J.  and  a  special  jury,  who  found  to  the 
effect  above  stated,  with  the  result  that  judgment  was  entered 
for  the  plaintiffs  for  1007/.  and  costs. 

The  government  have  not  further  contested  the  question  of 
negligence,  but  on  a  motion  to  set  aside  the  judgment  they 
raised  two  objections.  One  related  only  to  the  amount  of 
damages,  and  in  that  they  partially  succeeded.  The  other  was 
to  the  effect  that  the  plaintiffs  had  no  right  of  action,  or  at  any 
rate  none  in  their  own  name ;  because  the  loss  was  not  within 
the  risks  covered  by  the  policy,  and  because  the  assignment  of 
a  mere  right  to  recover  damages  was  illegal. 

The  view  taken  by  the  Supreme  Court  was  that  the  plaintiffs 
were  not,  by  the  mere  fact  of  paying  the  claim,  subrogated  to 
the  rights  of  the  bank.  They  thought  that  the  damage  done  to 
the  wool  was  not  within  the  terms  of  the  policy.  The  wool  was 
not  loaded  on  board  ship,  and  therefore  was  not  within  the  clause 
which  makes  the  risk,  or  one  of  the  risks,  begin  from  that 
event.  "Whether  the  learned  judge  thought  that  the  placing  of 
the  wool  on  board  a  wharfinger's  lighter  in  the  general  course 
of  trade  at  Townsville  satisfied  the  term  "  water-borne,"  and  so 
ended  one  risk  or  part  of  the  risk,  is  not  clear.  At  any  rate  the 
Chief  Justice  thought  that  the  risk  ''from  sheep's  back  until 
waterborne,"  which  is  expressed  to  be  included  in  the  risk 
from  Townsville  to  London,  did  not  attach,  because  the  jury 
had  found  that  the  loss  was  caused  by  collision  and  not  through 
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J.  C.      fire  or  flood.    Assuming  that  the  plaintiffs  were  bound  to  pay, 
1896      the  Court  held  on  the  authority  of  Simpson  v.  Thomson  (1)  that 
KiKG      ^^^y  could  not  by  mere  force  of  subrogation  sue  in  their  own 
Victoria    ^^^^s*  ^^^J  ^^^^  ^^^^  ^^i^  right  was  conferred  by  the 

Insurance  bank's  express  assignment,  aided  by  the  terms  of  s."  5,  sub-s.  6, 
- —  '  of  the  Judicature  Act,  40  Yict.  c.  86.  That  Act  follows  exactly 
the  English  Judicature  Act  of  1873.  The  learned  judges  below 
consider  that  the  term  legal  chose  in  action  "  includes  all 
rights  the  assignment  of  which  a  Court  of  Law  or  Equity 
would  before  the  Act  have  considered  lawful,  and  that  the  right 
in  question  is  a  right  of  that  kind.  On  those  grounds  they 
sustained  the  judgment  except  as  to  the  amount  of  damages. 

The  government  have  now  appealed  to  Her  Majesty  in 
Council,  claiming  that  the  suit  shall  be  dismissed.  They  argue 
that  the  loss  sued  on  was  not  within  the  terms  of  the  in- 
surance ;  that  the  plaintiffs  stand  in  the  position  of  mere 
strangers  making  a  voluntary  payment  to  the  bank,  and 
bringing  a  law-suit ;  and  that  they  have  got  no  title  which  a 
Court  either  of  Law  or  of  Equity  would  recognise.  They 
make  the  subordinate  objection  that  the  plaintiffs  cannot  sue 
in  their  own  name;  but  Mr.  Cohen's  arguments  go  the  whole 
length  of  denying  that  the  plaintiffs  acquired  any  right  at  all ; 
and  indeed  in  the  face  of  the  Judicature  Act  they  must  go  that 
length  in  order  to  sustain  the  subordinate  objection. 

To  their  Lordships  it  seems  a  very  startling  proposition  to 
say  that  when  insurers  and  insured  have  settled  a  claim  of  loss 
between  themselves,  a  third  party  who  caused  the  loss  may 
.  insist  on  ripping  up  the  settlement,  and  on  putting  in  a  plea  for 
the  insurers  which  they  did  not  think  it  right  to  put  in  for 
themselves ;  and  all  for  the  purpose  of  availing  himself  of  a 
highly  technical  rule  of  law  which  has  no  bearing  upon  his  own 
wrongful  act.  It  is  not  alleged  that  there  was  anything  but 
perfect  good  faith  in  the  claim  made  by  the  bank  and  satisfied 
by  the  insurance  company.  It  is  not  alleged  that  the  question 
of  negligence  has  not  been  as  fully  and  fairly  tried  in  this  action 
as  it  could  have  been  in  an  action  by  the  bank ;  or  that  the 
government  has  been  in  any  way  prejudiced  by  the  form  of  the 
action.  But  it  is  claimed  as  a  matter  of  positive  law  that,  in 
(1)  3  App.  Gas.  279. 
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order  to  sue  for  damage  done  to  insured  goods,  insurers  must      J.  C, 

shew  that  if  they  had  disputed  their  Habihty  the  claim  of  the  1896 

insured  must  have  been  made  good  against  them.    If  that  be  king 

good  law,  the  consequence  would  be  that  insurers  could  never  YicTmiA 

admit  a  claim  on  which  dispute  might  be  raised  except  at  the  Insukaxoe 

.                .                       .  Company. 
risk  of  finding  themselves  involved  m  the  very  dispute  they   

have  tried  to  avoid,  by  persons  who  have  no  interest  in  that 
dispute,  but  who  are  sued  as  being  the  authors  of  the  loss. 
The  proposition  is,  as  their  Lordships  believe,  as  novel  as  it 
is  startling ;  at  least  Mr.  Cohen  was  unable  to  furnish  any 
authority  for  it,  and  they  know  of  none.  Yet  it  is  difficult  to 
suppose  that  such  cases  have  not  frequently  occurred. 

As  regards  the  question  whether  the  loss  was  or  was  not 
within  the  terms  of  the  policy,  their  Lordships  will  make  no 
observation  but  this,  that  whatever  might  have  been  the"  result 
of  a  dispute  between  the  parties  to  it,  there  is  nothing  to  suggest 
that  the  claim  was  not  one  which  the  insured  might  not 
honestly  and  reasonably  make,  or  to  which  the  insurers  might 
not  honestly  and  reasonably  accede.  They  will  assume,  as  the 
Court  below  has  assumed,  that  the  bank  could  not  by  the  terms 
of  the  policy  have  compelled  the  insurers  to  indemnify  them. 
Still  if,  on  a  claim  being  made,  the  insurers  treat  it  as  within 
the  contract,  by  what  right  can  a  stranger  say  that  it  is  not 
so?  The  payment  would  not  be  made  if  no  policy  existed; 
and  it  seems  to  their  Lordships  an  extravagant  thing  to  say 
that  a  payment  made  under  such  circumstances  is  a  voluntary 
payment  made  by  a  stranger,  and  that  it  would  be  at  least  an 
excess  of  refinement  to  hold  that  it  is  not  a  payment  on  the 
policy,  carrying  with  it  the  legal  incidents  of  such  a  payment. 
Such  settlements  of  claims  between  the  parties  concerned 
ought  not  to  be  reopened  for  a  by-purpose  at  the  instance  of 
parties  not  concerned.  To  hold  otherwise  would  convert  rules 
of  law  framed  for  the  purpose  of  checking  speculations  in  law- 
suits into  instruments  for  promoting  law-suits  which  the  parties 
interested  are  wise  enough  to  avoid  by  agreement.  Their 
Lordships  have  no  doubt  that  if,  after  receiving  payment  from 
the  plaintifis,  the  bank  had  got  damages  from  the  government, 
a  Court  of  Equity  would  have  treated  them  as  trustees  for  the 
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J.  0.  plaintiffs  to  the  extent  of  the  payment,  and  that  if  it  had  been 

1896  necessary  to  use  the  name  of  the  bank  a  Court  of  Equity  would 

King  have  compelled  the  bank  to  permit  it  on  the  usual  terms. 

Victoria  ^^^^^  says  that  no  instance  is  to  be  found  in  the  reports 

Insurance  where  the  Court  of  Chancery  has  bound  a  defendant  to  give 
Company.    ,  •  ,  .  . 

- —      his  name  to  be  used  in  an  action  of  tort.    Nevertheless  it 

cannot  be  doubted  that  insurers  often  have  used  the  names 

of  the  insured  to  recover  damages  in  tort,  and  have  not  heeded 

whether  the  payment  made  on  their  contracts  of  indemnity  did 

or  did  not  fall  within  their  strict  terms.    If  the  reports  are 

silent,  the  more  probable  explanation  is  that  the  kind  of 

defence  raised  in  the  present  case  has  not  commended  itself  to 

lawyers. 

It  is  true  that  subrogation  by  act  of  law  would  not  give  the 
insurer  a  right  to  sue  in  a  court  of  law  in  his  own  name.  But 
that  difficulty  is  got  over  by  force  of  the  express  assignment  of 
the  bank's  claim,  and  of  the  Judicature  Act,  as  the  parties  must 
have  intended  that  it  should  be  when  they  stipulated  that 
nothing  in  the  assignment  should  authorize  the  use  of  the 
bank's  name. 

Their  Lordships  do  not  express  any  dissent  from  the  views 
taken  in  the  Court  below  of  the  construction  of  the  Judicature 
Act  with  reference  to  the  term  "legal  chose  in  action."  They 
prefer  to  avoid  discussing  a  question  not  free  from  difficulty, 
and  to  express  no  opinion  what  limitation,  if  any,  should  be 
placed  on  the  literal  meaning  of  that  term.  They  rest  their 
judgment  on  the  broader  and  simpler  ground  that  a  payment 
honestly  made  by  insurers  in  consequence  of  a  policy  granted 
by  them  and  in  satisfaction  of  a  claim  by  the  insured,  is  a 
claim  made  under  the  policy,  which  entitles  the  insurers  to  the 
remedies  available  to  the  insured.  On  this  view  the  highly 
artificial  defence  of  the  Queensland  Government  fails,  and  the 
appeal  must  be  dismissed  with  costs. 

Their  Lordships  will  humbly  advise  Her  Majesty  in  accord- 
ance with  this  opinion. 


Solicitors  for  appellant :  Freshfields  d  Williams. 
SoHcitors  for  respondents  :  Fhelps,  Sidgwick  d  Biddle. 
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OGILVIE   .    .    Plaintiff;        J.  c* 

WEST  AUSTEALIAN  MOETGAGE  AND) 
AGENCY  COEPOKATION,  LIMITED   .  j  ^^^^^dants.   

ON  APPEAL  FEOM  THE  SUPREME  COURT  OF  WESTERN 
AUSTRALIA. 

44  Vict.  No.  10 — Bules  and  Orders,  Order  xxxri.,  No.  10 — Banker  and 
Customer — Forged  Cheques — Liability  of  Bank. 

Order  xxxvi.,  No.  10,  of  the  rules  under  44  Vict.  No.  10,-  does  not 
empower  the  Court  to  give  judgment  in  disregard  of  findings  of  the  jury 
not  objected  to,  merely  because  it  sets  aside  one  or  more  findings  which 
have  been  objected  to. 

Where  the  effect  of  the  former  was  that  certain  entries  debited  by  tlie 
bank  to  their  customer  were  in  respect  of  cheques  forged  by  one  of  its 
servants,  that  the  customer  was  first  informed  thereof  by  the  accredited 
agent  of  the  bank  who  requested  his  silence,  and  that  the  customer  in 
complying  with  that  request  acted  honestly  and  with  a  view  to  what  he 
believed  to  be  the  bank's  interest ; — 

Held,  that  the  silence  of  the  customer  was  not  a  legal  wrong  to  the 
bank,  and  that  he  was  not  estopped  from  relying  on  the  forgery. 

M'Kenzie  v.  British  Linen  Co.  (6  App.  Cas.  82)  distinguished. 

Appeal  from  an  order  of  the  Supreme  Court  (June  30,  1893) 
whereby:  certain  findings  of  the  jury  and  a  judgment  for  1462/. 
and  costs  obtained  by  the  appellant  were  set  aside,  and  judg- 
ment was  entered  for  the  respondents  with  costs. 

The  relationship  between  the  appellant  and  respondents  was 
that  of  customer  and  banker,  and  the  action  was  brought  by 
the  appellant  for  moneys  which  had  been  paid  away  by  the 
respondents  on  certain  cheques  admitted  to  have  been  forged, 
and  debited  to  the  appellant's  account.  The  main  question  at 
issue  between  the  parties  was  whether  the  appellant  had, 
under  the  circumstances  stated  in  their  Lordships'  judgment, 


*  Present:  Lord  Watson,  Lord  Hobhouse,  Lord  Davey,  and  Sir  Richard 
Couch. 
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J.  0.  ratified  the  said  forged  cheques,  or  had  by  his  conduct  pre- 

1896  eluded  himself  from  averring  against  the  respondents  that  the 

Ogh^vie  signatures  to  the  cheques  were  not  genuine. 

J^'  The  action  first  came  on  for  trial  before  Onslow  C.J.,  who 

W  EST 

Australian  pronounced  a  judgment  of  non-suit  on  the  ground  that,  on  the 

IM  0  R  T  Gr  A.  Gr  E 

AND  Agency  facts  as  proved,  the  plaintiff  was,  according-  to  the  principle 
Corporation.  ^^^^  ^^^^  M'Kenzie  V.  British  Linen  Go.  (1),  estopped  from 
denying  that  the  signatures  to  the  forged  cheques  were  genuine, 
and  that  he  had  ratified  what  the  forger  had  done,  and  conse- 
quently that  there  was  no  evidence  to  go  to  the  jury. 

The  Full  Court  set  aside  the  non-suit,  and  directed  a  new 
trial.  Hensman  J.  presided,  and  in  the  result,  after  questions 
put  to  the  jury  with  the  approval  of  counsel  on  both  sides,  a 
verdict  as  above  stated  was  given  in  the  appellant's  favour. 

The  respondents  thereupon  moved  the  Full  Court,  and  by 
their  notice  of  motion  asked  that  judgment  should  be  entered 
for  them  or  that  a  new  trial  should  be  had,  on  the  following 
grounds : — 

(1.)  That  the  judge  had  misdirected  the  jury  that  there  was 
evidence 

(a)  Of  the  ratification  by  the  defendants  of  the  action 
of  Canning  junior  in  permitting  the  forger  to  go  to 
England. 

Q))  Of  the  waiver  by  the  defendants  of  the  plaintiff's 
wrongful  acts  of  negligence. 
(2.)  That  the  verdict  was  against  the  weight  of  evidence  and 
contrary  to  the  direction  of  the  learned  judge,  and  perverse, 
.  inasmuch  as  the  jury  found 

{a)  That  no  damage  or  prejudice  was  caused  to  the 
defendants  by  the  conduct  or  defence  of  the  plaintiff. 
(3.)  That  the  verdict  was  against  the  weight  of  evidence, 
inasmuch  as  the  jury  found 

'  (a)  That  assuming  that  the  plaintiff  acted  wrongfully 

towards  the  defendants,  or  that  there  was  negligence 
on  the  plaintiff's  part,  the  defendants  waived  such 
wrongful  conduct  or  negligence. 
. . ,(6.)  That  the  defendants  ratified  or  adopted  the  action 
(1)  6  App.  Gas.  100.  - 
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of  Canning  junior  in  permitting  the  forger  to  go  to      J.  C. 
England.  1896 
(c)  That  Canning  junior   had  knowledge  of   the  o^lvie 
forgeries  before  the  plaintiff  had  such  knowledge.  ^^^^^^ 

By  order  of  the  Full  Court,  Hensman  J.  dissenting,  the  Austealian 
seventh,  eighth,  and  ninth  findings  of  the  jury,  set  out  in  their  and  Agency 
Lordships'  judgment,  were  set  aside,  and  judgment  was  entered  Cokporation. 
for  the  respondents. 

The  Chief  Justice  at  the  close  of  his  judgment  dealt  categori- 
cally with  the  findings  of  the  jury  in  this  way  : — 

The  first  finding  was  to  the  effect  that  the  defendants  did 
wrongfully  debit  the  plaintiff's  account  with  the  amounts  of 
cheques  which  had  been  forged  by  a  clerk  in  their  office  to  the 
extent  of  1462^.  85.  No  exception  can  be  taken  to  this  finding. 
The  second  finding  is  that  the  plaintiff  did  not  ratify  the  said 
forged  cheques.  This  may  or  may  not  be  so,  but  it  does  not 
touch  the  question  of  estoppel.  The  third  question  and  answer 
seem  to  me  somewhat  ambiguous.  The  question  is  :  "  Did  the 
plaintiff  arrange  with  the  forger  to  withhold  the  information  of 
the  forgeries  from  the  defendants,  and  to  take  payment  of 
money  from  the  forger  ?  "  The  answer  was,  "  No."  To  which 
portion  of  the  question  does  this  answer  apply?  If  to  the 
former  portion  the  answer  is  a  prevarication,  for  the  plaintiff' 
did  in  fact  arrange  indirectly,  if  not  directly,  with  the  forger  to 
withhold  information.  Should  the  negative  be  confined  to  the 
latter  portion,  the  question  of  estoppel  still  remains  untouched. 
By  their  fourth  finding  the  jury  state  that  Edmund  Canning 
was  held  out  to  the  public  by  the  defendants  as  an  agent  of 
theirs,  and  that  he  became  aware  of  the  forgeries  before  the 
plaintiff.  This  finding  might  have  been  of  the  greatest  value 
to  the  plaintiff — indeed,  I  think  it  would  have  concluded  the 
case  in  his  favour  had  it  not  been  for  the  arrangements  which 
he  made  with  their  agent  to  keep  the  directors  in  ignorance  ; 
but,  as  it  is,  this  finding,  in  my  opinion,  cannot  help  liini. 
The  fifth  question  is  as  follows  :  "  Did  the  plaintiff  at  and  by 
reason  of  the  request  of  Edmund  Canning  keep  silence  to  the 
defendants  with  regard  to  the  forgeries  for  six  weeks,  in  order 
that  the  forger  might  go  to  England  and  send  out  the  amount 


260 


HOUSE  OF  LOEDS 


[1896] 


J.  C.      of  the  forged  cheques  to  the  defendants?"    To  this  question, 
1896      which  involves  several  distinct  propositions,  the  jury  answered 
Ogilvie    generally,  "  Yes."   This  finding,  in  my  mind,  clearly  estabhshes 
West  ground  of  estoppel  on  which  the  defendants  rely.    The  fact 

Australian  that  the  plaintiff  acted  at  the  request  of  Edmund  Canning,  and 

IVtORTGAGrE 

AND  Agency  the  fact  that  the  money  was  to  be  sent  out  to  the  defendants, 
CoBFORATioN.  ^^^^  opimou,  quitc  immaterial.    In  a  rider  to  the  same 

question  the  jury  are  asked  and  find  that  the  forger  left  the 
colony  about  May  23,  1891.  By  the  answer  to  the  sixth 
question,  the  jury  find  that  the  plaintiff  acted  honestly,  and 
solely  with  a  view  to  the  benefit  of  the  defendants.  This  may 
be  so,  but  it  is  absolutely  immaterial  to  the  point  in  question. 
The  plaintiff  has  no  right  to  take  upon  himself  to  say  what  is, 
or  what  is  not,  for  the  benefit  of  the  defendants,  whilst  he  is 
acting  secretly  and  without  their  knowledge.  The  seventh 
question  is  as  follows:  "Was  the  conduct  or  silence  of  the 
plaintiff  the  cause  of  damage  or  prejudice  to  the  defendants? 
If  so,  to  what  extent  or  in  what  way  ?  "  The  jury  answered, 
"No."  This  question  seems  to  me  ambiguous.  The  jury 
should  no  doubt  be  asked  to  say  whether  the  defendants  had 
suffered  any  loss,  because  it  is  possible  that,  notwithstanding 
the  escape  of  the  forger,  they  might  have  recouped  themselves 
from  some  source  or  other.  But  it  is  not  for  the  jury,  any 
more  than  it  is  for  the  plaintiff,  to  speculate  whether  the  escape 
of  the  forger  would  result  in  loss  or  gain  to  the  defendants.  If 
the  jury  meant  that  the  defendants  have  not  in  any  way 
recouped  themselves,  their  answer  is  in  accordance  with  the 
evidence  and  the  facts  of  the  case.  If  they  meant  that  the 
escape  of  the  forger  per  se  was  not  the  cause  of  damage  or 
prejudice  to  the  defendants,  in  my  opinion  they  were  trans- 
gressing the  limits  of  their  province.  Moreover,  in  so  doing, 
they  shewed,  by  ignoring  the  evidence,  their  animus  in  favour 
of  the  defendants ;  otherwise  it  is  difficult  to  see  how  they  could 
have  passed  over  the  uncontradicted  evidence  that  Armstrong 
had  within  two  or  three  days  of  his  departure  a  substantial 
sum  of  money  in  his  possession.  It  appears  to  me  that  the 
jury  has  answered  this  ambiguous  question  in  the  sense  in 
which  it  could  not  be  left  to  them;  and,  further,  that  their 
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answer  is  directly  contrary  to  the  evidence.    The  eighth  and      j.  c. 
ninth  questions  bear  upon  the  question  of  "  ratification  "  by  the  1896 
defendants  of  the  plaintiff's  action  in  letting  the  forger  escape,  ogilvie 
They  are  in  these  terms  :  (8.)  Assuming  that  the  plaintiff  acted  ^^-^^ 
wrongfully  towards  the  defendants,  or  that  there  was  negligence  Australian 
on  the  plaintiff's  part,  did  the  defendants  waive  such  wrongful  and  Agency 
conduct  or  neghgence?     (9.)  Did  the  defendants  ratify  or 
adopt  the  action  of  Edmund  Canning  in  permitting  the  forger 
to  go  to  England  as  appeared  ?    The  jury  saw  their  opportunity 
and  answered  both  of  these  questions  in  the  affirmative.  I 
have  given  the  reasons  at  length  on  which  I  have  formed  the 
opinion  that  these  answers  of  the  jury  cannot  be  supported.  I 
am  of  opinion  that  they  are  both  contrary  to  the  evidence,  and 
are  based  upon  a  misapprehension  of  the  law  applicable  to  the 
case.    It  is  impossible  to  withhold  one's  sympathy  from  the 
plaintiff  in  this  case.    He  has  been  the  victim  of  an  audacious 
forgery,  perpetrated  by  a  clerk  in  the  very  office  of  his  own 
bankers.    He  undoubtedly  took  a  very  foolish  step  in  allowing 
the  forger  to  escape,  but  he  did  this  from  no  unworthy  motive, 
and  at  the  earnest  entreaties  of  the  son  of  the  managing 
director  of  that  bank.    Against  himself  there  is  not  the  shadow 
of  a  suspicion;  and  it  was  only  natural  that  the  jury  should 
wish  to  see  him  recover  his  money.    In  consequence,  however, 
of  his  foolish  action,  the  law  has,  as  I  read  it,  shifted  the  burden 
of  the  loss  from  the  bank  to  himself. 


Sir  B.  Beidf  Q-C.y  and  Graham,  for  the  appellant,  contended 
that  he  was  entitled  to  judgment  in  his  favour  on  those  findings 
of  the  jury  which  were  neither  set  aside  nor  objected  to.  The 
Full  Court  had  no  jurisdiction  to  enter  judgment  for  the  respon- 
dents in  the  face  of  those  findings  which  were  made  on  evidence 
proper  to  be  considered  by  the  jury.  The  appellant  discharged 
his  duty  to  the  bank  by  communicating  the  errors  on  the  debit 
side  of  his  account  to  the  bank's  accredited  agent.  There  was 
no  duty  imposed  upon  him  of  making  a  similar  communication 
to  its  other  officers.  It  is  found  that  he  acted  honestly,  and  he 
is  in  that  case  not  responsible  for  any  acts  or  omissions  by 
the  bank's  agent.    There  is  no  evidence  that  he  ratified  the 
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J.  C.      forgeries,  and  he  could  not  be  estopped  from  alleging  them  to  be 
1896      forged  by  anything  which  passed  between  the  bank  and  its 
Ogilvie    own  agent,  or  by  the  acts  and  omissions  of  the  latter  in  which 
West  implicated.    Besides,  if  the  bank  had  by  the  appel- 

AjsTRALiAN  lant's  silence  lost  an  opportunity  of  proceeding  against  a  man 
AND  Agency  of  straw,  that  is  not  a  ground  of  estoppel.  At  all  events  if  it 
Corporation,  ^^^q  would  only  be  SO  to  the  extent  of  damage  sustained  by 
the  bank,  and  the  jury  have  negatived  damage.  Eeference  was 
made  to  the  Duchess  of  Kingston's  Case  (1),  and  the  cases  cited 
in  the  note,  especially  Simm  v.  Anglo-American  Co.  (2) ;  Seton 
V.  Lafone.  (3) 

Greene,  Q.C.,  and  English  Harrison,  for  the  respondents, 
contended  that  no  evidence  had  been  adduced  to  support  the 
findings  or  answers  of  the  jury  to  questions  7,  8,  and  9.  It 
was  proved  and  not  disputed  that  the  appellant,  being  aware 
that  the  cheques  in  question  were  forgeries,  and  that  the 
payments  debited  in  his  account  might  be  repudiated  by  him, 
deliberately  arranged  with  Canning  junior  that  they  should 
both  of  them  conceal  from  the  managing  director  and  officers 
of  the  bank  that  those  cheques  were  forged.  The  appellant 
was  aware,  at  the  time  he  so  arranged,  that  the  bank  believed 
the  cheques  to  be  genuine.  He  must  be  held,  therefore,  to 
have  elected  to  adopt  the  payments  as  properly  made  on  his 
behalf,  and  to  have  consented  to  the  forger  leaving  the  colony 
on  that  understanding  and  undertaking  to  remit  the  moneys 
for  the  benefit  of  his  account.  Under  these  circumstances  an 
estoppel  arose  within  the  authority  of  M'Kenzie  v.  British 
Linen  Co.  (4) 

Counsel  for  the  appellant  were  not  heard  in  reply. 

1896  The  judgment  of  their  Lordships  was  delivered  by 
March  20.  LoED  Watson.  The  respondents  in  this  appeal  are  a  cor- 
poration with  limited  liability,  carrying  on  business  at  Perth, 
in  Western  Australia,  as  stock  and  station  agents,  brokers, 
bankers  and  financial  agents.  Their  only  interest  in  this  suit 
being  in  their  capacity  of  bankers,  they  will  be  hereinafter 

(1)  2  Sm.  L.  C.  9tli  ed.  p.  945.  (3)  18  Q.  B.  D.  139. 

.(2)  5  Q.  B.  D.  188.  (4)  6  App.  Cas.  82. 
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referred  to  as  the  bank.    The  appellant,  a  sheep-farmer  in  the  J.  c. 

Murchison  district  of  the  same  colony,  was,  in  1891  and  previous  1896 

years,  their  customer,  keeping  a  current  account  with  them,  ogilvie 

and  occasionally  obtaining  advances  in  account  upon  the  security  y^^^T 

of  his  wool  clip.    The  present  action  was  brought  by  him  in  Australian 

^  ^  .     .  .     .  Mortgage 

August,  1892,  in  order  to  recover,  or  obtam  credit  m  account  and  Agency 

•        •  •  OORPORATTON 

for,  a  sum  of  1587/.  135.  6d.,  with  interest,  upon  the  allegation   

that,  prior  to  May,  1891,  cheques  to  the  amount  of  the  principal 
sued  for,  forged  in  his  name  by  one  Armstrong,  a  clerk  in  their 
employment,  had  been  cashed  by  the  bank  and  wrongly  charged 
to  his  debit. 

That  the  cheques  in  question  were  forged  by  Armstrong,  who 
fraudulently  received  and  appropriated  their  proceeds,  has  not 
been  disputed  in  this  appeal.  The  only  defence  relied  on  by 
the  bank  is,  that  the  appellant  is  estopped  from  alleging  that 
the  cheques  were  forged  by  reason  of  his  failure  to  communicate 
to  them  the  fact  of  the  forgery  after  it  came  to  his-  knowledge, 
until  their  opportunities  of  bringing  the  forger  to  account  had 
been  altered  for  the  worse!  The  appellant  denies  the  allegations 
upon  which  the  plea  of  estoppel  is  founded ;  and  pleads  in 
rephcation  that  the  bank,  subsequently,  and  in  the  knowledge 
of  the  fraud  which  had  been  committed  by  Armstrong,  under- 
took and  agreed  to  correct  his  account  by  omitting  from  the 
debit  side  the  sums  which  they  had  paid  upon  the  forged 
cheques. 

The  case  went  to  trial  before  Onslow  C.  J.,  who  non-suited  the 
appellant  upon  the  evidence  led  by  him,  being  of  opinion  that 
it  raised  an  estoppel  against  him,  according  to  the  law  recog- 
nised by  the  House  of  Lords  in  M'Kenzie  v.  British  Linen 
Co.  (1)  The  non-suit  was  set  aside  by  a  full  bench,  and  a  new 
trial  allowed. 

On  the  second  trial,  Hensman  J.,  who  presided,  at  tlic  close 
of  the  evidence,  proposed  to  submit  nine  questions  to  the  jury. 
He  communicated  these  questions  to  the  counsel  for  botli 
parties,  who  approved  of  them ;  and,  on  the  suggestion  of 
counsel  for  the  bank,  a  tenth  question,  being  No.  5a,  was 
added  by  him. 

(1)  iS  App.  Cas.  82,- 
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J.  C.  Their  Lordships  need  not  notice  the  first  of  these  questions, 

1896  which  relates  to  matters  which  are  no  longer  in  dispute ;  or 

Ogilvie  second,  which  was  not  referred  to  in  the  argument  before 

West  them.    The  remaining  queries,  and  the  answers  returned  to 

Australian  them  by  them  by  the  jury,  were  as  follows  : — 

Mortgage  .  . 

AND  Agency  3.  Did  the  plaintiff  arrange  with  the  forger  to  withhold 
Corporation,  ij^formation  of  the  forgeries  from  the  defendants  and  to  accept 
payment  from  the  forger  ? — A.  No. 

4.  Was  Edmund  Canning  held  out  to  the  public  by  the 
defendants  as  an  agent  or  officer  of  the  defendants  ?  If  so,  had 
he  knowledge  of  the  forgeries  before  the  plaintiff  had  such 
knowledge? — A.  Yes. 

5a.  Did  the  plaintiff  at  and  by  the  request  of  Edmund 
Canning  keep  silence  to  the  defendants  with  regard  to  the 
forgeries  for  six  weeks  in  order  that  the  forger  might  go  to 
England  and  send  the  amount  of  the  forged  cheques  to  the 
defendants? — A.  Yes. 

5b.  Did  the  forger  leave  the  colony,  if  so  when? — A.  Yes, 
about  May  23,  1891. 

6.  Did  the  plaintiff  act  honestly  and  with  a  view  solely  to  the 
benefit  of  the  defendants,  or  did  he  act  with  a  view  to  his 
own  benefit  or  interest? — A.  Solely  for  the  benefit  of  the 
defendants. 

7.  Was  the  conduct  and  silence  of  the  plaintiff  the  cause  of 
prejudice  to  the  defendants  ? — If  so,  to  what  extent  and  in  what 
way? — A.  No. 

8.  Assuming  that  the  plaintiff  acted  wrongfully  towards  the 
defendants,  or  that  there  was  negligence  on  the  plaintiff's  part, 
did  the  defendants  waive  such  wrongful  conduct  or  negligence  ? 
—A.  Yes. 

9.  Did  the  defendants  ratify  or  adopt  the  action  of  Edmund 
Canning  in  permitting  the  forger  to  go  to  England  as  aforesaid  ? 
—A,  Yes. 

Upon  that  verdict  Hensman  J.  on  May  16,  1893,  entered 
judgment  for  the  appellant  for  the  sum  of  1462L  8s.  with  such 
interest  thereon  as  might  be  found  to  have  been  charged  by  the 
defendants  upon  an  account  being  taken  by  the  registrar,  and 
that  the  defendants'  book  be  rectified  accordingly ;  and  as  to 
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124Z.  5s.  6d.,  directed  that  an  account  be  taken  by  the  registrar      J.  c. 
as  to  whether  such  amount  or  any  part  thereof  has  been  wrongly  i896 
charged  to  the  plaintiff  in  the  defendants'  books.    Thereafter  ogilvie 
the  bank  gave  notice  of  motion  to  set  aside  the  verdict  and  ^^-^^ 
judgment,  and  to  have  judgment  entered  for  them  or  a  new  Australian 
trial  allowed.  and  Agency 

Their  Lordships  find  it  necessary,  in  this  case,  to  advert  to  CJorporation. 
the  specific  objections  stated  against  the  verdict  in  the  notice  of 
motion.  It  is  trite  law  that  these  objections  must  be  the 
measure  of  the  right  of  the  party  objecting  to  impeach  the 
findings  of  the  jury,  and  that  the  findings  of  the  jury,  in  so  far 
as  not  objected  to,  are  conclusive  and  binding  upon  him.  The 
bank,  in  their  notice,  objected  to  the  verdict  upon  two  grounds. 
In  the  first  place  they  alleged  misdirection  by  the  judge,  inas- 
much as  there  was  no  evidence  to  gp  to  the  jury  upon  the 
eighth  and  the  ninth  of  the  questions  submitted  to  them.  In 
the  second  place,  they  alleged  that  the  answers  made  by  the 
jury  to  the  seventh,  eighth,  and  ninth  questions  were  against 
the  weight  of  evidence  and  perverse.  They  stated  no  objection 
whatever,  either  in  law  or  fact,  to  any  of  the  findings  of  the 
jury  in  reply  to  the  first  six  questions. 

The  motion  was  heard  before  a  Eull  Court,  consisting  of 
Onslow  C.J.,  with  Stone  and  Hensman  JJ.,  who  (Hensman  J. 
dissenting)  not  only  set  aside  the  seventh,  eighth,  and  ninth 
findings  of  the  jury,  but  proceeded  to  set  aside  the  judgment 
entered  by  the  presiding  judge,  and,  in  lieu  thereof,  to  enter 
judgment  for  the  bank,  and  to  condemn  the  appellant  in  costs. 
In  these  circumstances,  it  became  unnecessary  to  dispose 
formally  of  the  bank's  objection  that  the  eighth  and  ninth 
questions  ought  not  to  have  been  submitted  to  the  jury  ;  but 
Stone  and  Hensman  J  J.  indicated  the  opinion,  in  which  their 
Lordships  agree,  that  the  bank  were  precluded  from  taking  the 
objection  by  the  fact  that  both  questions  were  sent  to  the  jury 
with  the  consent  and  approval  of  their  counsel. 

In  the  judgments  delivered  by  the  majority  of  the  Full  Court, 
the  course  which  they  took  in  disposing  of  the  case  was  justified 
on  these  grounds.  The  Chief  Justice  said  :  The  Court  is 
fully  possessed  of  all  the  facts,  and  in  my  opinion  the  judgment 
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J.  O.  of  the  Court  should  be  that  the  judgment  entered  up  for  the 

1896  plaintiff  should  be  set  aside,  and  that  judgment  should  be 

Ogilvie  entered  for  the  defendants."    To  the  same  effect  Stone  J. 

West  observed :  "I  think  as  the  Court  has  all  the  proper  materials 

Australian  before  them,  and  nothing  can  be  gained  by  sending  the  case 
Mortgage         •    i    .  .  -,  .    ,  f 

AND  Agency  agam  beiore  a  jury,  the  most  economical  course  will  be  to  enter 

Corporation,  j^^gj^^^j^^     accordance  with  the  view  taken  by  the  Court." 

Their  Lordships  do  not  wish  to  suggest  that,  in  the  circum- 
stances of  this  case,  a  final  decision  upon  the  materials  before 
the  Court,  without  remitting  for  new  trial,  would  either  have 
been  contrary  to  law  or  inexpedient.  Order  xxxvi.,  No.  10,  of 
the  rules  which  were  framed  in  pursuance  of  the  Supreme 
Court  Act  of  the  Colony  (44  Vict.  No.  10),  provides  that  upon 
*  a  motion  for  judgment,  or  for  a  new  trial,  the  Court  may,  if 

satisfied  that  it  has  before  it  all  the  materials  necessary  for 
finally  determining  the  questions  in  dispute,  or  any  of  them,  or 
for  awarding  any  relief  sought,  give  judgment  accordingly." 
The  rule  is  a  salutary  and  useful  one,  if  it  be  kept  within  its 
proper  limits.  But  it  does  not  empower  the  Court,  when  and 
because  it  has  set  aside  one  or  more  findings  which  have  been 
made  matter  of  objection,  to  disregard  or  negative  other  findings 
of  the  jury  which  have  not  been  objected  to.  In  this  case  the 
findings  of  the  jury  in  answer  to  questions  8  and  9  relate  to 
issues  of  fact  which  are  not  involved  in  the  first  six  questions. 
The  answers  returned  to  the  latter  appear  to  their  Lordships  to 
exhaust  the  issues  of  fact  upon  which  these  two  questions  turn, 
— (1.)  whether  the  cheques  were  forged  by  a  bank  clerk,  and 
were  therefore  not  chargeable  to  the  appellant's  account ;  and 
(2.)  whether,  if  they  were  forged,  the  appellant  was  by  his  own 
conduct  estopped  from  asserting  that  fact  in  a  question  with 
the  bank.  The  findings  in  answer  to  the  eighth  and  ninth 
questions  relate  to  an  issue  which  does  not  arise  unless  the  pre- 
vious findings  of  the  jury,  which  have  not  been  challenged,  are 
sufficient  to  raise  an  estoppel  against  the  appellant. 

It  is  not  improbable  that  the  learned  judges  who  constituted 
the  majority  of  the  Full  Court  relied  upon  Order  xxxvi.,  r.  10, 
as  warranting  the  course  which  they  adopted  in  giving  judg- 
ment ;  but,  if  that  were  so,  they  appear  to  their  Lordships  to 
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have  been  under  a  grave  misapprehension  as  to  the  import  and      J.  C. 
effect  of  the  rule.    In  deahng  with  the  question  of  estoppel,  1896 
they  altogether  ignore  the  findings  of  the  jury,  and  they  decide  ogilvie 
against  the  appellant,  upon  their  own  view  of  the  facts,  which  ^^-^^ 
it  is  impossible  to  reconcile  with  these  findings.  "mortgage^ 

Before  discussing  the  effect  in  law  of  the  first  six  findings  of  and  Agency 
the  jury,  their  Lordships  will  refer  to  certain  facts  appearing  ^^^^^^ 
from  the  evidence,  and  not  disputed  in  the  argument  upon  this 
appeal,  not  for  the  purpose  of  contradicting  these  findings, 
which  would  not  be  legitimate,  but  in  order  to  explain  the  nature 
of  the  issues  to  which  they  were  directed. 

The  evidence  does  not  afford  any  information  as  to  the  con- 
stitution of  the  bank  beyond  what  may  be  collected  from  an 
extract  of  six  of  its  articles  of  association,  and  a  power  of 
attorney  by  the  corporation,  under  its  seal,  dated  May  14;  1889. 
By  the  latter  document  very  ample  powers  for  the  administra- 
tion of  its  business  in  Western  Australia  are  conferred  upon 
three  gentlemen,  one  of  whom,  Alfred  Canning,  was  appointed 
as  the  managing  director.  All  ordinary  business  between  the 
bank  and  its  customers  was  transacted  by  Mr.  Canning  in  that 
capacity.  Mr.  Canning  had  a  son,  Edmund,  who  had  a  separate 
office  of  his  own,  in  the  same  tenement  in  which  the  bank  had 
its  premises.  Canning  junior  had  acted  as  secretary  of  the 
bank  during  his  father's  absence  from  the  colony,  but  his 
employment  ceased  upon  the  return  of  the  latter  to  the  colony 
in  June,  1890.  After  that  date  he  continued  to  be  confidential 
agent  of  his  father ;  and  the  evidence  shews  that  he  was 
frequently  employed  by  his  father  to  transact  business  on  his 
behalf  as  manager  with  customers  of  the  bank,  including  the 
appellant. 

The  appellant,  who  resides  at  a  great  distance  from  Perth, 
went  there  in  the  beginning  of  May,  1891,  and  called  at  the 
bank  for  the  purpose  of  getting  a  pass-book  brought  down  to 
date.  He  was  informed  that  the  manager,  for  whom  he  asked, 
was  engaged  at  the  time ;  but  Canning  junior,  who  gave  liim 
that  information,  undertook  to  have  his  pass-book  made  out, 
assisted  in  making  it  up,  and  subsequently  gave  it  to  him.  On 
examination  of  the  book  the  appellant  discovered  that  cheques 
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J.  C.  were  entered  to  his  debit  which  had  not  been  drawn  by  him, 

1896  and  he  communicated  the  fact  to  Canning  junior,  who,  a  day 

Ogilvie  or  two  after,  told  him  that  these  cheques  had  been  forged  by 

■y^^^^  Armstrong,  and  exhibited  to  him  a  confession  of  guilt  written 

Australian  by  Armstrong,  which  was  dated  May  6,  1891.  The  appellant 
Mortgage  .  ... 

AND  Agency  then  said  that  Cannmg  junior  ought  to  make  the  matter 
Corporation,  j^j^^^^^  j.^  -j^-g  directors,  and  have  the  man  prosecuted."  Canning 
junior  thereupon  asked  him  not  to  make  the  matter  public, 
assuring  him  that,  if  he  did  so,  the  corporation  would  lose  all 
chance  of  getting  the  money  back  " — that  "  the  man  would  be 
arrested,  and  they  would  lose  the  money."  He  also  said  to 
the  appellant  that  "it  would  nearly  kill  his  old  father  if  I  told 
the  directors."  Upon  these  representations  the  appellant  said 
nothing  about  the  matter  to  any  one. 

The  jury  have  found,  in  answer  to  question  4,  that  Canning 
junior  was  held  out  to  the  public  by  the  bank  as  their  accredited 
agent,  and  that  he  had  knowledge  of  the  forgeries  before  the 
appellant.  These  findings  have  never  been  objected  to,  and  are 
now  conclusive  against  the  bank.  It  is  obvious  that  the  question 
of  estoppel  arising  in  these  circuinstances  differs  widely  from 
the  question  which  was  discussed  in  M'Kenzie  v.  British  Linen 
Co.  (1)  and  similar  cases.  The  ground  upon  which  the  plea  of 
estoppel  rested  in  these  cases  was  the  fact  that  the  customer, 
being  in  the  exclusive  knowledge  of  the  forgery,  withheld  that 
knowledge  from  the  bank  until  its  chance  of  recovering  from 
the  forger  had  been  materially  prejudiced.  Here,  an  agent  of 
the  bank  had  earlier  and  better  information  as  to  the  forgeries 
than  the  customer  himself.  Had  Canning  junior's  statement 
to  him  been  confined  to  the  fact  that  the  cheques  had  been 
forged  by  Armstrong,  it  is  hardly  conceivable  that  the  appellant 
would  have  been  under  any  duty  to  reconvey  to  the  bank  the 
information  which  he  had  received  from  their  own  agent.  In 
that  case  the  customer  could  not  have  been  reasonably  held 
responsible  for  a  failure  on  the  part  of  the  bank's  officer  to 
impart  his  information  to  the  bank,  unless  he  had  good  cause 
to  suspect  that  such  a  breach  of  duty  was  contemplated  by  the 
officer  and  assisted  in  its  concealment. 

(1)  6  App.  Gas.  82. 
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In  their  Lordships'  opinion,  the  only  question  which  it  is      j.  c. 
open  to  the  bank  to  raise  upon  the  terms  of  the  fourth  finding  i896 
of  the  jury  is  this — Whether  the  request  for  silence,  which  o^^J^ 
accompanied  the  information  given  to  him  by  Canning  junior  ^^^^ 
with  respect  to  the  forgeries,  was  in  itself  sufficient  to  impose  Australian 
upon  the  appellant  the  duty  of  taking  the  unusual  step  of  in-  and  Agency 
forming  the  directors  of  the  course  which  their  agent  meant  to  ^'Q^^^^^^^Q^- 
pursue  professedly  in  the  interest  of  the  bank.    If  that  request 
had  been  calculated  to  create,  in  the  mind  of  a  person  of 
ordinary  intelligence,  a  suspicion  or  belief  that  the  agent,  or 
the  ordinary  managers  of  the  bank's  affairs,  meant  to  betray  its 
interests,  their  Lordships  think  it  would  have  been  the  duty  of 
the  appellant  to  lay  the  whole  matter  before  the  directors  for 
their  consideration.    But  any  imputation  of  that  kind  is  ex- 
<iluded  in  this  case  by  the  sixth  finding  of  the  jury,  which  is 
also  unchallenged,  to  the  effect  that  the  appellant  acted  honestly 
and  with  a  view  to  what  he  believed  to  be  the  interest  of  the 
bank.    The  respondents'  counsel  were  unable  to  refer  to  any 
rule  of  law  which,  in  the  absence  of  any  such  suspicion  or  belief, 
imposed  a  duty  upon  the  appellant  to  carry  the  information 
which  he  had  received  to  the  directors  of  the  bank ;  and  it 
does  not  appear  to  their  Lordships  that  any  such  duty  was 
required  of  him  by  the  rules  of  fair  dealing  between  man 
and  man. 

Their  Lordships  have  accordingly  come  to  the  conclusion 
that,  upon  the  first  six  findings  of  the  jury  which  stand  unim- 
peached,  the  bank's  defence  of  estoppel  fails,  and  the  appellant 
is  entitled  to  the  judgment  which  was  entered  for  him  by  the 
learned  judge  before  whom  the  case  w^as  tried.  That  result 
cannot  be  affected,  either  by  the  answers  which  the  jury 
returned  to  the  remaining  three  questions,  or  by  any  answer 
which,  in  the  opinion  of  the  Full  Court,  the  jury  ought  to  have 
given  to  these  questions,  which-iwere  only  designed  to  raise  a 
replication,  on  behalf  of  the  appellant,  to  the  bank's  plea  of 
estoppel,  in  the  event  of  its  being  sustained.  But,  in  view  of 
the  arguments  which  were  addressed  to  tlioiii  from  both  sides 
of  the  Bar,  their  Lordships  think  it  right  to  make  some 
observations  upon  the  three  questions,  with  the  responses  made 
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J.  a  to  them  by  the  jury,  which  were  brought  under  review  of  the 

1896  Full  Court. 

o'^LviE  Having  regard  to  the  previous  findings  of  the  jury,  their 

^'J^g^  answer  to  the  seventh  question  is  in  strict  logical  sequence.  If 

Australian  the  conduct  and  silence  of  the  appellant  did  not  constitute  a. 
Mortgage 

AND  Agency  legal  wrong,  upon  which  the  bank  could  rely  by  way  of  estoppel, 
CoEPORATioN.  ^•j^gj.g  could  be  no  damage  or  prejudice  to  the  bank.  But  the 
answer  was  treated  by  the  appellant's  counsel  as  affording 
complete  immunity  to  him,  even  if  the  previous  findings  were 
construed  as  raising  ;an  estoppel.  If  the  true  import  of  the 
previous  findings  had  been  that,  by  keeping  silence  and  allowing 
the  forger  to  escape  from  the  colony  and  the  jurisdiction  of  its 
Courts,  the  appellant  had  violated  his  duty  to  the  bank,  their 
Lordships  are  of  opinion  that  these  circumstances  would  in 
themselves  have  been  sufficient  to  shew  prejudice  entitling  the 
bank  to  have  their  plea  of  estoppel  sustained  to  its  full  extent, 
notwithstanding  the  answer  given  by  the  jury  to  the  seventh 
question.  It  was  argued  for  the  appellant  that,  under  the 
seventh^  question,  it  was  open  to  the  jury  to  find  the  amount 
which  the  forger  could  have  paid  under  compulsion  of  law,  and 
to  assess  the  damage  sustained  by  the  bank  at  that  sum ;  and  also 
that  the  appellant  would  not  have  been  estopped  from  alleging 
forgery  of  the  cheques  except  to  the  extent  of  the  damage  so 
found.  Their  Lordships  can  only  say  that,  in  their  opinion, 
no  such  finding  could  have  been  of  the  least  benefit  to  the 
appellant  if  there  had  been  facts  sufficient  to  raise  an  estoppel. 
There  are  some  obiter  dicta  favouring  the  suggestion  that,  in  a 
case  like  the  present,  where  the  amount  of  the  forged  cheques 
is  about  1500Z.,  the  estoppel  against  the  customer  ought  to  be 
restricted  to  the  actual  sum  which  the  bank  could  have  re- 
covered from  the  forger.  But  these  dicta  seem  to  refer,  not  to 
the  law  as  it  was,  but  as  it  ought  to  be ;  and,  in  any  view  of 
them,  they  are  contrary  to  all  authority  and  practice. 

The  eighth  and  ninth  questions  practically  involve  the  same 
issue  of  fact  under  different  legal  appellations,  that  issue  being, 
whether  the  bank,  after  the  date  of  those  circumstances  which 
are  said  to  create  an  estoppel,  undertook  and  agreed  to  rectify 
the  appellant's  account  by  deleting  the  forged  cheques  from 
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the  debit  side  of  it.    Their  Lordships  are  of  opinion  that  the  J.  C. 

answers  made  by  the  jury  to  these  two  questions  are  fully  1896 

supported  by  the  evidence,  and  ought  not  to  have  been  set  Ogilvie 

aside  by  the  Court  below.    Canning  senior,  who  was  in  reality  ^^^^ 

the  bank,  received  from  the  appellant  on  August  25,  1891,  a  Austealian 
\  &  Mortgage 

telegram  in  these  terms,  "Did  you  receive  a  letter  from  me  and  Agency 

relative  to  my  account  last  month  ?  Have  received  no  reply." 
The  letter  referred  to  has  not  been  produced,  but,  according  to 
the  evidence  of  the  appellant,  it  complained  of  the  forged 
cheques  having  been  debited  to  his  account,  and  demanded  its 
rectification — a  statement  which  is  entirely  consistent  with  the 
telegram  and  with  the  reply  which  was  sent  to  it.  The  reply, 
which  was  wired  on  the  same  day,  August  25,  in  name  of 
the  managing  director,  was  as  follows  :  "Yes,  account  now  all 
right."  It  acknowledges  receipt  of  the  appellant's  letter,  and 
plainly  implies  knowledge  of  the  request  which  was  made  in 
that  letter,  and  it  must  not  be  forgotten  that  these  communi- 
cations took  place  long  before  there  was  any  suggestion  that 
the  appellant  was  estopped  from  complaining  of  the  forged 
debits.  The  explanations  given  by  Canning  senior  with  respect 
to  these  telegrams  are  simply  humiliating,  and  obviously  un- 
worthy of  credit.  He  denies  having  received  any  letter  from 
the  appellant  referring  to  the  forgeries,  before  the  receipt  of  the 
appellant's  telegram  of  August  25,  which  he  "does  not  recol- 
lect." He  admits  that  he  may  have  told  his  son  to  send  the 
reply  telegram  of  the  same  date  ;  and  then  he  proceeds  to 
explain  what  he  meant  by  the  terms  in  which  the  reply  was 
couched.  The  impression  which  their  Lordships  derive  from 
his  testimony  is,  that  on  August  25,  1895,  the  manager  of  the 
bank  was  cognisant  of  the  whole  matter,  and  deliberately 
undertook  that  the  bank  would  rectify  the  appellant's  account 
by  withdrawing  the  forged  cheques  from  his  debit.  He  does 
not  venture  to  deny  expHcitly,  either  that  he  did  authorize  the 
telegram  in  reply,  or  that  ho  was  cognisant  of  its  contents ; 
although  he  endeavours  to  evade  these  conclusions.  Their 
Lordships  will  only  add  that,  in  their  opinion,  the  jury  in  all 
probability  did  not  believe  the  evidence  either  of  Canning- 
senior  or  of  his  son  ;  and  tliat,  upon  their  evidence,  the  jury 
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J.  C.      would  have  been  warranted  in  coming  to  the  conchision  that 
1896      the  father  was  in  the  knowledge  of  Armstrong's  forgeries 
o^cLviE    before  that  fact  was  known  to  the  appellant, 
^^•g^         Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
AusTEALiAN  to  reversc  the  judgment  of  the  Full  Court,  to  restore  the  iudg- 
AND  Agency  ment  entered  for  the  appellant  by  the  judge  who  presided  at 
€oEPOEATioN.  ^-^^  trial,  and  to  order  the  respondent  corporation  to  pay  to  the 
appellant  the  costs  incurred  by  him  in  the  Courts  below,  from 
and  after  the  date  of  the  judgment  so  restored.    The  respond- 
ent corporation  must  also  pay  to  the  appellant  his  costs  of  this 
appeal. 

Solicitors  for  appellant :   Sharpe,  Parker,  Pritchards  <f 
Barliam. 

Solicitors  for  respondents  :  Markby,  Stewart  d  Go. 
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[HOUSE  OF  LORDS.] 
AAKON'S  EEEFS,  LIMITED     ....    Appellants  ;    h.  l.  (L) 

^  AND 

TWISS  .    ...  Kespondent. 

Company — Prospectus — Fraudulent  Misrepresentation — Shareholder — Repmdia- 
tion  hy  Plea— Forfeiture  of  Shares — Companies  Act,  1867,  c.  131,  s.  38. 

Where  a  person  is  induced  by  a  fraudulent  prospectus  to  apply  for  an 
allotment  of  shares,  and  his  shares  are  afterwards  forfeited  by  his  failure  to 
pay  calls,  he  ceases  to  be  a  shareholder  and  becomes  a  mere  debtor  to  the 
company,  and  if  he  has  done  nothing  to  affirm  the  contract  he  may  repudiate 
it  and  defend  an  action  for  calls  on  the  ground  of  the  fraud. 

A  prospectus  which  merely  specifies  the  dates  of  and  names  of  the 
parties  to  contracts  in  compliance  with  the  Companies  Act,  1867,  s.  38, 
does  not  give  notice  of  circumstances  contained  in  the  contracts  which  are 
material  to  be  known  and  the  omission  of  which  causes  the  prospectus  to 
give  a  false  impression. 

The  decision  of  the  Irish  Court  of  Appeal  ([1895]  2  I.  R.  207)  affirmed. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Lord  Watson  :— 

The  appellant  company  was  incorporated  in  January  1890 
with  a  nominal  capital  of  200,000/.,  divided  into  800,000  shares 
of  55.  each,  for  the  ptirpose  of  acquiring  the  right  to  work  and 
of  working  ores,  auriferous  deposits,  and  precious  stones.  In 
February  1890  the  company,  under  two  deeds  of  purchase, 
acquired  the  right  to  work  what  is  therein  described  as  the 
mining  concession  of  La  Victoria,  in  the  Kepublic  of  Venezuela. 
The  price  payable  for  one  portion  of  the  concession  was  19,000/., 
and  for  the  other  131,000/. ;  and  the  company  undertook  to  pay 
over  to  each  of  the  vendors  a  moiety  of  the  moneys  received 
from  the  public  for  the  subscription  of  shares  until  the  first  of 
these  sums  was  paid  off,  and  thereafter  to  pay  two-thirds  of  the 
moneys  derived  from  that  source,  in  extinction  of  the  balance 
of  112,000/.  of  the  second  sum,  retaining  the  other  third  as 
working  capital. 

The  concession  of  La  Victoria  was  well  known  to  many 
persons  who  indulge  in  gold-mining  speculations,  and  among 
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H.  L.  (I.)    them  the  directors  of  the  new  company.    One  of  these  gentle- 
1896       men,  who  was  examined  as  a  witness  for  it  in  the  present  case, 
Aaeon's    g^^®        following  abstract  of  its  history.    It  was  first  taken 
Reefs      ^-^p  ]jy  j^]^Q  Victoria  Gold  Company,  Limited,  which  was  formed 
Twiss.     for  that  purpose  in  the  yeal:  1882,  who  agreed  to  pay  100,000Z. 

for  it,  and,  after  "  prospecting  for  mining  operations,"  went  into 
liquidation  in  November,  1885.  In  January  1886  a  new  com- 
pany, called  Victory,  Limited,  was  formed,  and  took  over  the 
assets  and  liabilities  of  its  predecessor.  The  public  subscribed 
for  170,000  of  its  5s.  shares ;  and  the  whole  subscriptions, 
amounting  to  42,500Z.,  were  "  spent  in  the  mine."  The  com- 
pany paid  no  dividend,  but  lasted  till  the  end  of  1887,  when  it  was 
wound  up  by  order  of  the  Court,  and  its  property,  including  the 
concession,  was  sold  for  2000Z.  in  cash,  the  purchaser  at  the 
same  time  undertaking  liabilities  to  the  amount  of  8000/.  A 
month  afterwards  a  new  company,  the  Victory  or  Victoria  Com- 
pany, Limited,  was  started,  which  is  said  to  have  taken  over 
the  concern  from  the  last  purchaser,  giving  him  in  exchange 
3910Z.  in  cash  and  131,000/.  in  paid-up  shares,  besides  assuming 
the  liabilities  which  he  had  undertaken.  The  third  company 
did  not,  like  its  unfortunate  predecessors,  find  its  way  into 
liquidation.  So  far  as  appears,  it  neither  spent  money  in  pro- 
specting nor  in  attempting  to  work  or  develop  the  mine ;  and 
the  only  profitable  business  it  seems  to  have  engaged  in  was 
when  its  leading  spirits  got  up  the  present  and  fourth  company, 
and  proceeded  to  transfer  the  concern  to  it  at  the  price  of 
150,000/.,  to  be  paid  in  hard  cash  out  of  the  money  to  be 
subscribed  by  the  new  shareholders. 

In  February  1890  the  appellant  company  issued  a  prospectus, 
on  the  faith  of  which  the  respondent  in  this  appeal,  an  Irish 
gentleman  residing  in  Limerick  county,  became  a  subscriber, 
on  the  terms  it  offered,  for  100  shares.  The  prospectus  invited 
subscriptions  for  200,000  shares  only,  upon  which  a  deposit  of 
Is.  per  share  was  to  be  paid,  and  no  further  call  made  during 
the  year.  The  shares  were  allotted  to  the  respondent,  who 
paid  the  deposit  money. 

On  March  5,  1891,  after  the  expiry  of  the  year,  the  company 
made  a  call  of  4s.  per  share,  payable  on  the  19th  of  that  month. 
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The  respondent  did  not  comply  with  that  request,  and  on    H.  L.  (i.) 
April  27  he  received  an  intimation  that  his  shares  would  be  i89G 
forfeited  if  payment  were  not  made  on  or  before  May  4.    On  aarox's 
May  5  notice  was  sent  him  that  the  shares  had  been  forfeited.  Reefs 
The  articles  of  association  provide  that  a  member  whose  shares  Twiss. 
are  forfeited  shall  nevertheless  remain  liable  for  calls  previously 
made. 

On  September  21,  1891,  the  appellant  company  brought  the 
present  suit  against  the  respondent,  before  the  Exchequer 
Division  of  the  High  Court  of  Justice  in  Ireland,  for  recovery 
of  the  call  of  4s.  per  share.  The  defence,  which  was  delivered 
on  December  21,  1891,  substantially  consisted  in  the  allegation 
and  plea  that  the  prospectus  was  untrue  in  material  respects, 
and  that  his  contract  to  take  shares,  having  been  induced  by 
fraud,  could  not  be  enforced.  In  the  voluminous  proceedings 
which  have  followed  upon  these  pleadings  the  appellant  com- 
pany has  traversed  the  allegations  of  fraud,  and  has  also 
maintained  that  the  respondent  is  estopped  from  challenging 
the  validity  of  the  contract  by  reason  of  his  failure,  within  a 
reasonable  time,  to  repudiate  it,  or  to  take  steps  for  procuring 
its  rescission. 

At  the  trial  of  the  cause  before  Holmes  J.  the  jury  found 
(1.)  that  the  fact  and  terms  of  the  sale  by  the  Victoria  Gold 
Mining  Company  to  the  City  Stock  Exchange  Company,  and  of 
the  resale  of  the  last-named  company  to  the  plaintiff  company, 
were  material  matters  which  ought  to  have  been  disclosed  in 
the  prospectus ;  and  (2.)  that  these  matters  were  not  disclosed 
in  the  prospectus,  with  the  fraudulent  intent  of  concealing  from 
persons  reading  it  matters  which  if  known  would  have  prevented 
them  from  becoming  shareholders,  and  of  inducing  them  by 
.such  concealment  to  apply  for  shares.  The  jury  also  found 
'(5.)  that  the  defendant  was  induced  to  apply  for  the  allotment 
of  shares  by  the  prospectus,  and  (7.)  that  the  statement  that 
the  mine  had  been  proved  "rich"  in  the  prospectus  was  false. 
There  are  other  findings  of  the  jury,  none  of  them  favourable 
to  the  company,  which  I  do  not  find  it  necessary  to  consider  for 
the  purposes  of  this  appeal. 

After  verdict,  the  judge  who  presided  at  the  trial  entered 
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H.  L.  (I.)    judgment  for  the  respondent.   A  motion  to  set  aside  the  verdict 
1896       was  thereafter  dismissed  unanimously  by  two  learned  judges  of 
Aaron's    the  Exchequer  Division.    The  Court  of  Appeal  was  equally 
Keeps      divided  (1),  the  Lord  Chancellor  and  the  Master  of  the  Eolls. 
Twiss.     being  of  opinion  that  there  was  neither  untruth  nor  fraud  in  the 
prospectus,  and  also  that,  if  there  had  been,  the  respondent 
would  have  been  barred  from  objecting  to  the  validity  of  his> 
contract  to  take  shares  by  his  own  delay  in  repudiating  it ; 
whilst  FitzGibbon  and  Bariy  L.JJ.  took  an  opposite  view 
upon  both  these  points.    The  Court  being  equally  divided,  the 
order  was  that  the  order  of  the  Exchequer  Division  do  stand 
affirmed.    Against  these  decisions  the  plaintiffs  brought  the 
present  appeal. 

April  24,  28.  Levett  Q.C.  and  Edward  Ford  for  the  appel- 
lants. There  has  been  no  misrepresentation  of  fact — there  is 
the  gold  if  there  is  money  to  work  it.  The  company  believed 
in  the  mine,  and  did  not  mislead  the  shareholders.  Even  if 
they  failed  to  disclose  all  the  facts,  the  non-disclosure  was  not 
fraudulent  unless  an  obligation  to  disclose  is  proved  ;  and  there 
is  no  obligation  to  do  more  than  the  statute  (Companies  Act, 
1867,  c.  131,  s.  38)  requires,  namely,  to  give  the  names  of  the 
parties  to  and  the  dates  of  contracts.  In  an  action  of  deceit 
there  must  be  a  fraudulent  misrepresentation  unambiguous  in 
meaning :  Bmith  v.  ChadwicJc.  (2)  There  was  no  real  finding  of 
false  statements  by  the  directors. 

Further,  if  there  were  fraudulent  misstatements,  the  respond- 
ent ought  to  have  exercised  his  right  of  avoidance  at  once : 
Taite's  Case.  (3)  He  was  too  late,  and  the  rights  of  third  parties 
have  intervened.  No  ground  is  shewn  either  for  an  action  of 
deceit  or  for  the  return  of  the  purchase-money. 

[LoED  Halsbuey  L.C.  referred  to  Clarke  v.  Bichson  (4),  and 
.  LoED  Davey  to  Peeh  v.  Gurney.  (5)] 

Bonan  Q.C.  (oi  the  Irish  Bar),  Carson  Q.C.  and  W,  B. 
EdwardeSy  iov  the  respondent,  were  not  heard. 

(1)  [1895]  2  I.  K.  207.  (3)  L.  K.  3  Eq.  795. 

(2)  9  App.  Cas.  187.  (4)  E.  B.  &  E.  148, 

(5)  L.  E.  G  H.  L.  377. 
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April  30.    Lord  Halsbury  L.C.    My  Lords,  this  is  an    H.  L.  (L> 
appeal  from  an  order  of  the  Court  of  Appeal  in  Ireland  affirming  1896 
an  order  of  the  Exchequer  Division  refusing  to  set  aside  the  aakon's 
iindings,  verdict,  and  judgment  entered  for  the  defendant  (the  i^eeps 
respondent  at  your  Lordships'  bar)  at  the  trial  of  the  action.   It  Twlss, 
was  an  action  in  respect  of  calls  on  shares.    The  defendant  in 
the  action  succeeded  in  having  the  judgment  entered  for  him, 
and  the  appeal  is  now  brought  claiming  that  the  judgment  shall 
be  entered  for  the  plaintiffs  notwithstanding  certain  findings  of 
the  jury,  to  which  I  shall  refer  presently. 

My  Lords,  the  action  was  brought  by  the  company,  who  are 
appellants,  in  order  to  recover  a  certain  amount  of  calls.  So 
far  as  the  pleadings  are  concerned,  they  become  immaterial  in 
themselves  considering  what  has  passed  at  the  trial,  but, 
nevertheless,  they  may  be  important  to  be  looked  at-  for  the 
purpose  of  seeing  what  was  the  question  which  was  properly 
open  upon  the  record,  and  in  what  way,  notwithstanding  the 
findings  of  the  jury,  the  plaintiffs  contend  that  they  are  entitled 
to  judgment. 

My  Lords,  the  short  case  of  the  defendant  was  that  he  was 
induced  to  enter  into  the  contract  upon  which  he  was  sued  by 
fraud  of  the  plaintiffs,  and  that  fraud  consisted  in  fraudulent 
representations  made  in  the  prospectus  by  which  he  was 
induced  to  become  a  shareholder.  My  Lords,  I  think  some 
little  doubt  was  entertained  during  the  progress  of  the  argument 
as  to  whether  the  plea  of  fraud  could  be  relied  upon,  having 
regard  to  the  allegation  that  the  status  of  shareholder  acquired 
by  the  person  who  subscribed  to  the  shares  threw  upon  him  the 
necessity  of  shewing  that  he  had  not  adhered  to  the  contract, 
and  that,  notwithstanding  the  fraud,  he  must  do  that  which  in 
him  lay  to  get  rid  of  the  character  of  shareholder  in  order  to 
enable  him  to  avail  himself  of  the  plea  of  fraud.  I  did  not  very 
clearly  follow  at  the  moment  how  that  arose,  but  I  see  that  the 
same  question  arose  in  a  case  in  the  Court  of  Queen's  Bench, 
and  it  is  instructive,  not  with  reference  to  the  mere  question  of 
the  fraud  here,  but  with  reference  to  the  state  of  the  law  which 
it  discloses,  to  see  how  that  question  was  dealt  with.  In  that 
case,  as  in  this,  the  action  was  for  calls,  and  the  defendant  had 
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H.  L.  (I.)  pleaded  simply  that  the  contract  was  obtained  by  fraud.  The 

1896  judgment  of  the  full  Court  of  Queen's  Bench  gives  the  reason 

Aaron's  ^'^J  ^^^^  plea,  without  setting  out  what  is  put  forward  in  this. 

Beefs  plea,  was  a  bad  plea  :  Deposit  Life  Assurance  Co.  v.  Ayscough.  (1) 

Twiss.  It  was  there  contended,  as  at  one  time  I  thought  it  might  be 

Lord  Haisbmy  couteuded  hcrc,  that  a  simple  plea  of  fraud  was  enough — that, 

L.C. 

  as  the  plaintiffs  were  suing  upon  a  contract,  it  would  be  enough 

to  say  that  the  contract  was  obtained  by  fraud.  But  the  learned 
judges  point  out  that  the  action  was  brought  in  pursuance  of 
the  statute  7  &  8  Yict.  c.  110,  s.  55,  which  provides  that  where 
a  call  has  been  made  by  a  company  "it  shall  be  sufficient  to 
state  only  that  at  the  time  of  the  commencement  of  the  suit 
the  defendant,  as  the  holder  of  certain  shares  ....  in  a  certain 
company  or  undertaking,  as  the  case  may  be,  .  .  .  was  indebted 
to  the  company  in  a  certain  sum  ....  for  certain  instalments  of 
capital  then  due  and  payable  in  respect  of  the  said  shares,  and 
that  the  defendant  hath  not  paid  the  same,"  and  that  if  it  be 
proved  upon  the  trial  of  any  such  action  "that  the  defendant 
was  the  holder  of  any  share  when  such  instalments,  or  any  of 
them,  in  respect  of  the  same,  and  for  which  the  action  is  brought, 
became  due,  then  such  company  shall  recover  such  instalments." 
The  answer  made  to  the  simple  plea  of  fraud  is  very  com- 
pendiously given  by  Crompton  J.  in  the  course  of  the  argument. 
He  says  :  "  "When  the  record  shews  that  the  contract  has  been 
executed  so  far  that  the  defendant  has  received  a  benefit,  I  have 
doubted  whether  in  an  action  on  the  contract,  the  plea  of  fraud 
must  not  shew  that  he  has  restored  what  he  has  received.  But 
this  action  is  not  upon  the  contract ;  it  is  given  by  statute 
7  &  8  Vict.  c.  110,  s.  55,  against  the  holder  of  shares  ;  and  your 
plea  is  not  good  unless  it  shews  the  defendant  not  to  be  the 
holder  of  the  shares.  He  is  the  holder  at  least  till  he  dis- 
affirms, though  he  became  so  in  consequence  of  fraud."  Upon 
that  ground  the  plea  was  held  bad. 

My  Lords,  in  the  case  before  your  Lordships,  therefore,  it 
must  be  taken  that  that  was  an  essential  part  of  the  plea  ;  but 
although  the  learned  judge  has  reserved  all  power  of  amendment 
in  the  pleadings  not  inconsistent,  of  course,  with  the  findings 

(1)  6  E.  &  B.  779. 
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of  the  jury,  I  do  not  see  how  that  case  can  now  be  set  up  on    H.  L.  (i.) 
the  part  of  the  plaintiffs.    There  is  here  neither  evidence,  nor,  1896 
so  far  as  I  can  see,  any  contention  that  the  defendant  had  Aaron's 
adhered  to  the  contract.  EEEFb 
My  Lords,  I  want  to  clear  away  one  or  two  other  questions  Twiss. 
which  have  been  raised,  and  in  particular  the  quotation  from  an  Lord  Haisbury 

unreported  judgment  of  Chitty  J.,  not  upon  the  facts,  which  are   

absolutely  irrelevant  here,  for  we  have  nothing  to  do  with  any 
facts  except  such  as  are  proved  here.  I  observe  that  Chitty  J. 
used  this  language,  and  I  see  it  is  quoted  by  some  of  the  learned 
judges  below  as  justifying  the  view  they  entertained  in  favour 
of  the  plaintiffs.  The  words  are:  "Bold  promoters  seem  to 
rely  upon  the  public  not  asking  to  see  contracts  referred  to  in 
the  prospectus  and  to  know  the  law  that  those  who  take  shares 
on  the  faith  of  a  prospectus  which  refers  them  to  the  contracts 
cannot  complain  on  the  ground  of  ignorance  of  what  is  to  be 
found  in  them."  My  Lords,  that,  parenthetically  put  as  it  is, 
seems  to  import  that  such  is  the  law.  That  has  been  decided 
not  to  be  the  law  by  the  Court  of  Appeal,  presided  over  at  that 
time  by  Sir  George  Jessel,  and  by  this  House.  My  Lords,  that 
very  argument  was  used  before  Sir  George  Jessel  in  the  case 
of  Bedgrave  v.  Hurd  (1),  and  in  a  very  luminous  judgment  he 
disposed  of  that  argument  absolutely.  He  said :  "  There  is 
another  proposition  of  law  of  very  great  importance  which  I 
think  it  is  necessary  for  me  to  state  because,  with  great  deference 
to  the  very  learned  judge  from  whom  this  appeal  comes,  I  think 
it  is  not  quite  accurately  stated  in  his  judgment.  If  a  man  is 
induced  to  enter  into  a  contract  by  a  false  representation  it  is 
not  a  sufficient  answer  to  him  to  say,  '  If  you  had  used  due 
diligence  you  would  have  found  out  that  the  statement  was 
untrue.  You  had  the  means  afforded  you  of  discovering  its 
falsity,  and  did  not  choose  to  avail  yourself  of  them.'  I  take  it 
to  be  a  settled  doctrine  of  equity,  not  only  as  regards  specific 
performance,  but  also  as  regards  rescission,  that  this  is  not  an 
answer  unless  there  is  such  delay  as  constitutes  a  defence 
under  the  Statute  of  Limitations.    That  of  course  is  quite  a 


(I)  20  Ch.  1).  at  p.  la. 


280 


HOUSE  OF  LOKDS 


[1896] 


H.  L.  (I.)    different  thing.    Under  the  statute,  delay  deprives  a  man  of 

1896       his  right  "  on  other  grounds. 
Aaron's       Then,  my  Lords,  such  being  the  state  of  the  authorities,  the 
Keefs      ^g^gg  q£  jj^Q  Central  By.  Co.  of  Venezuela  v.  Kisch  (1)  in  your 
Twiss.     Lordships'  House  seems  to  me  to  reduce  this  matter  to  but  a 
liord  Haisbury  very  Small  poiut.    The  question  of  the  reference  to  contracts 

  is  referred  to  in  that  case,  and  it  is  stated  in  broad  terms  that  a 

mere  reference  to  a  contract  existing  in  a  prospectus  is  not 
notice  of  a  contract,  and  cannot  be  set  up  by  a  person  who  has 
been  guilty  of  inducing  another  to  enter  into  a  contract  by  false 
representations.  My  Lords,  if  that  is  the  state  of  the  law  and 
of  the  pleadings,  this  case  is  reduced  to  a  very  small  compass. 
"Was  there  evidence  for  the  jury  that  this  contract  was  obtained 
by  fraud  of  the  plaintiff  company?  And  was  there  evidence 
for  the  jury  of  the  falsehood  of  the  statements  which  are 
contained  in  the  prospectus?  My  Lords,  I  cannot  entertain 
the  smallest  doubt  upon  either  of  those  questions.  "With 
reference  to  the  first,  whether  the  contract  was  obtained  by 
fraud  of  the  company,  assuming  there  to  be  a  fraud  (a  matter 
with  which  I  will  deal  in  a  moment)  I  cannot  entertain  the  least 
doubt  that  this  was  a  very  fascinating  prospectus :  there  were 
statements  in  it  which  I  will  deal  with  more  particularly 
hereafter,  but  they  were'  statements  calculated  to  shew  that  it 
was  a  very  good  thing — that  it  was  a  commercial  adventure 
which  was  likely  to  produce  very  large  profits,  perhaps  not 
100  per  cent.,  but  at  all  events  large  profits.  But  I  must 
protest  against  it  being  supposed  that  in  order  to  prove  a  case 
of  this  character  of  fraud,  and  that  a  certain  course  of  conduct 
was  induced  by  it,  a  person  is  bound  to  be  able  to  explain  with 
exact  precision  what  was  the  mental  process  by  which  he  was 
induced  to  act.  It  is  a  question  for  the  jury.  If  a  man  said 
he  was  induced  by  such  and  such  an  inducement  held  out  in 
the  prospectus,  I  should  not  think  that  conclusive.  It  must  be 
for  the  jury  to  say  what  they  believed  upon  the  evidence. 
Looking  at  the  evidence  in  this  case,  I  should  say  if  I  were  a 
juryman  that  this  was  a  very  fascinating  prospectus,  and  was 


(1)  L.  R.  2  H.  L.  99. 
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calculated  to  induce  any  one  who  believed  the  statements  in  it  H.  L.  (i.) 
to  invest  his  money  in  the  concern.  1896 

Then,  inasmuch  as  the  jury  have  found  that,  I  think,  upon  aaron's 
very  good  evidence  in  the  prospectus  itself,  it  remains  only  to  Eeefs 
consider  the  final  question,  namely,  whether  or  not  there  was  Tmss. 

evidence  for  the  jury  which  would  justify  them  in  finding  that  Lord  Haisbury 

L.C. 

this  was  a  fraudulent  prospectus — that  these  statements  were   

fraudulent  and  false.  Now,  in  dealing  with  that  question, 
again  I  say  I  protest  against  being  called  on  only  to  look  at 
some  specific  allegation  in  it ;  I  think  one  is  entitled  to  look  at 
the  whole  document  and  see  what  it  means  taken  together. 
Now,  if  you  look  at  the  whole  document  taken  together, 
knowing  what  we  now  know  and  what  the  jury  had  before 
them,  I  suppose  nobody  can  doubt  that  this  was  a  fraudulent 
conspiracy.  I  observe  that  one  or  two  of  the  learned-  judges 
below  used  very  plain  language  upon  it,  and  remarked  upon 
the  fact  that  Mr.  Gilbert,  who  seems  to  have  been  the  head 
and  front  of  it,  was  not  subjected  to  an  inquiry  in  a  criminal 
court.  But,  be  that  as  it  may,  the  question  before  your  Lord- 
ships now  is  whether  the  jury  weie  justified  in  finding  with 
these  facts  before  them  what  they  did  find. 

It  is  said  there  is  no  specific  allegation  of  fact  w^hich  is 
proved  to  be  false.  Again  I  protest,  as  I  have  said,  against  that 
being  the  true  test.  I  should  say,  taking  the  whole  thing 
together,  was  there  false  representation  ?  I  do  not  care  by 
what  means  it  is  conveyed — by  what  trick  or  device  or  ambi- 
guous language  :  all  those  are  expedients  by  which  fraudulent 
people  seem  to  think  they  can  escape  from  the  real  substance 
of  the  transaction.  If  by  a  number  of  statements  you  inten- 
tionally give  a  false  impression  and  induce  a  person  to  act  upon 
it,  it  is  not  the  less  false  although  if  one  takes  each  statement 
by  itself  there  may  be  a  difiiculty  in  shewing  that  any  specific 
statement  is  untrue. 

But  I  do  not  shrink  from  the  question  whether  any  of  these 
statements  are  untrue.  I  think  some  of  them  are  absolutely 
untrue.  I  will  take  one  or  two  for  example,  although  I  think 
that  the  whole  thing  exhibits  falsehood.  I  observed  in  the 
prospectus  there  is  a  statement  to  the  effect  that  reports  of  the 
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H.  L.  (I.)    most  favourable  character  had  been  made  upon  this  mine. 

1896       That  is  not  true.    I  only  .mention  it  in  passing — I  do  not 
Aaron's    propose  to  rely  upon  it.    The  reports  were  made  in  respect  of 
Reefs      another  company,  and  made  some  of  them  eight  or  nine  years 
Twiss.     before.    That  is  untrue,  and,  of  course,  even  assuming  what  I 
Lord  Halsbury  shall  deal  with  in  a  moment  and  what  the  words  "  proved  to  be 

  rich"  may  imply — assuming  that  there  had  been  an  inquiry 

into  the  state  of  the  mine,  a  prospecting,  as  it  is  called,  eight 
or  nine  years  before — to  treat  that  as  something  which  had 
happened  at  the  formation  of  this  company  is  of  itself  a  gross 
misrepresentation.  Much  may  have  happened  in  the  eight  or 
nine  years  intervening ;  and  we  now  know  as  a  fact  that  much 
did  happen  in  those  eight  or  nine  years,  shewing  that,  whatever 
opinion  might  reasonably  have  been  entertained  eight  or  nine 
years  before,  there  was  no  ground  for  thinking  that  such  a 
belief  would  have  been  entertained  by  skilled  persons  if  they 
had  just  been  inquiring  into  the  state  of  this  concession  at  the 
time  when  the  company  was  formed. 

But,  my  Lords,  it  is  said  that  there  is  no  proof  that  this 
mine  was  not  proved  to  be  rich,"  which  is  one  of  the  material 
allegations.  My  Lords,  I  do  not  understand  in  what  way  it  is 
suggested  that  the  word  "proved"  is  to  be  used.  I  observe 
that  one  of  the  learned  judges  (the  judge  who  tried  the  cause) 
seems  to  think  that  there  is  no  middle  course  between  an 
actual  working  of  a  mine,  the  production  of  metal  in  it,  and 
what  he  describes  as  "  prospecting."  I  venture  to  differ  from 
that  view.  The  word  "  proved  "  is  not  a  word  of  art.  It  might 
be  proved  in  many  ways.  But  what  proof  or  pretence  of  proof 
was  there  here?  It  is  said,  "  Oh,  the  mine  is  very  rich  still — 
at  all  events,  you  did  not  give  any  evidence  that  it  was  not  "  ; 
but  if  there  is  this  evidence,  that  three  companies  have  tried  to 
work  it  and  have  failed,  can  anybody  say  that  that  reflects  no 
light  upon  the  richness  or  comparative  poverty  of  the  mine  ?  I 
should  have  thought  it  was  ample  evidence.  Some  comment 
has  been  made  upon  the  absence  of  cross-examination  on  the 
subject.  I  should  have  thought  for  myself  that  it  would  have 
been  very  rash  for  those  who  had  no  means  of  contradicting 
anything  that  was  said  to  cross-examine  persons  who  had,  by 
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the  hypothesis,  not  many  scruples  as  to  v/hat  they  might  say,  H. 
and  that  it  was  far  wiser  (it  seems  to  have  been  successful)  to  189G 

leave  the  statements  which  they  chose  to  make  to  be  judged  of  aakon's 
by  the  jury.    I  think  that  the  result  shews  that  the  learned  Eeefs 
counsel  who  conducted  the  case  for  the  defendant  were  wise  in  Twiss. 

the  discretion  they  exercised.    But  still  the  question  comes  LordHaisbury 

L.C. 

back  to  this  :  What  was  it  that  the  jury  had  before  them  which   

was  such  evidence  as  entitled  them  to  say  that  this  mine  was 
proved  not  to  be  rich  ?  I  protest  against  its  being  supposed 
that  the  only  source  of  evidence  of  that  sort  is  to  be  the 
evidence  of  somebody  who  goes  down  and  examines  the  mine. 
The  result  of  actual  experience,  the  failure  to  make  it  available 
as  a  commercial  adventure,  is  good  and  cogent  evidence  that 
the  mine  itself  was  not  what  it  was  represented  to  be  in  the 
knowledge  of  those  who  were  putting  forth  this  prospectus. 

But  further  than  that,  I  wish  to  say  for  myself  I  do  not  think 
any  particular  form  of  words  is  necessary  to  convey  a  false 
impression.  Supposing  a  person  goes  to  a  bank  where  the 
people  are  foolish  enough  to  believe  his  words,  and  says,  "  I 
want  a  mortgage  upon  my  house,  and  my  house  is  not  com- 
pleted, but  in  the  course  of  next  week  I  expect  to  have  it  fully 
completed."  Suppose  there  was  not  a  house  upon  his  land  at 
all,  and  no  possibility,  therefore,  that  it  could  be  fully  completed 
next  week,  can  anybody  say  that  that  was  not  an  affirmative 
representation  that  there  was  a  house  which  was  so  near  to 
completion  that  it  only  required  another  week's  work  upon  it 
to  complete  it?  Could  anybody  defend  himself  if  he  was 
charged  upon  an  indictment  for  obtaining  money  under  false 
pretences,  the  allegation  in  the  indictment  being  that  he  pre- 
tended that  there  was  a  house  so  near  completion  that  it  only 
required  a  week's  work  upon  it,  by  saying  that  he  never 
represented  that  there  was  a  house  there  at  all  ?  So  here, 
when  I  look  at  the  language  in  which  this  prospectus  is 
couched,  and  see  that  it  speaks  of  a  property  which  requires 
only  the  erection  of  machinery  to  be  either  at  once  or  shortly 
in  a  condition  to  do  work  so  as  to  obtain  all  this  valuable  metal 
from  the  mine,  it  seems  to  me  that,  although  it  is  put  in 
ambidextrous  language,  it  means  as  plainly  as  can  be  that  this 
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H.  L.  (I.)  is  now  the  condition  of  the  mine,  that  such  and  such  additions 

1896  to  it  will  enable  it  shortly  to  produce  all  those  great  results, 
Aaeon's  ^^^^  ^^^^  is  a  representation  of  an  actually  existing  fact. 

Eeefs  j  g]2ould  quite  agree  with  the  proposition  that  the  Lord  Chan- 

Twiss.  cellor  of  Ireland  and  the  Master  of  the  EoUs  put  forward — if 

Lord  Haisbury  you  are  lookiug  to  the  language  as  only  the  language  of  hope, 

L.C 

  expectation,  and  confident  belief,  that  is  one  thing  ;  but  it  does 

not  seem  to  have  been  in  the  minds  of  the  learned  judges  that 
you  may  use  language  in  such  a  way  as,  although  in  the  form 
of  hope  and  expectation,  it  may  become  a  representation  as  to 
existing  facts ;  and  if  so,  and  if  it  is  brought  to  your  knowledge 
that  these  facts  are  false,  it  is  a  fraud. 

My  Lords,  as  to  the  rest  of  the  case,  if  there  was  evidence 
for  the  jury  no  one  can  doubt  that  the  jury  were  right  in 
coming  to  the  conclusion  to  which  they  came.  The  whole  of 
this  transaction  seems  to  me  to  have  been  fraudulent  to  the 
last  degree,  and  I  entirely  concur  with  those  learned  judges 
who,  in  very  plain  language,  said  that  the  persons  engaged  in 
this  transaction  were  guilty  of  a  fraudulent  conspiracy,  and 
might  have  been  indicted  for  it. 

The  other  question  which  is  raised  here  has  reference  to  the 
financing  of  the  company.  Without  troubling  your  Lordships 
with  quoting  it  at  length,  I  observe  that,  curiously  enough,  in 
the  case  of  the  Venezuelan  Company  (1),  in  your  Lordships' 
House,  the  very  same  argument  that  was  used  in  this  case  was 
presented  to  the  House  at  that  time.  It  was  said  there  that 
the  money  asked  for  was  for  the  purpose  of  making  a  railway, 
.  and  the  mode  in  which  the  company  carried  on  its  business 
was  suggested  to  be  that  an  amount  was  to  be  spent  upon  the 
railway,  or  had  been  spent  upon  the  railway.  And  the  very 
identical  words,  I  think,  were  used  there  by  counsel  to  the 
House  presided  over  by  Lord  Chelmsford,  that  people  could  not 
have  been  so  stupid  as  to  suppose  that  they  would  get  a  present 
of  a  concession,  and  that,  therefore,  a  large  deduction  must  be 
made  for  the  money  that  would  have  to  be  paid  for  the  con- 
cession. Lord  Chelmsford  deals  with  that  argument,  and  he 
says,  "What  you  have  said  is  that  this  money  was  to  be  used 
(1)  L.  E.  2  H.  L.  99. 


A.  C. 


AND  PEIVY  COUNCIL. 


285 


for  that  purpose."    There  was  there,  as  here,  a  very  large  debt,    H.  L.  (i.) 
and  it  was  held  to  be  a  fraud  just  on  the  same  ground  on  which  1896 
I  think  your  Xiordships  will  hold  this  to  be  a  fraud.    It  was  aaeon's 
contended  that  the  condition  of  things  was  such  that  the  i^^efs 
money  could  not   be  applied  for  that  purpose,  and  Lord  Twiss. 
Chelmsford  says:  ''Whether  it  was  the  case  or  not  that  the  Lord^aisbury 

concession  could  be  obtained  for  nothing  I  am  sure  I  do  not   

know  :  there  is  nothing  inconceivable  in  the  idea  that  the 
Venezuelan  Government  might  have  given  a  concession,  and 
given  it  for  nothing;  and  you  are  not  to  assume  that  the 
meaning  of  the  language  was  different  from  its  prima  facie 
impression." 

.  Now,  my  Lords,  in  this  case  can  anybody  doubt  what  the 
condition  of  things  was  ?  It  was  a  device  or  expedient  for  the 
purpose  of  dividing  amongst  these  persons  the  money  they 
were  getting  from  the  public  upon  the  false  colour  and  pretence 
that  it  was  going  to  be  used  upon  the  development  of  this 
mine.  I  have  some  difficulty  in  referring  to  the  correspon- 
dence, except  the  two  letters  that  are  certainly  in  evidence.  I 
am  reluctant  to  refer  to  anything  that  I  do  not  find  in  evidence. 
Those  two  letters,  however,  are  pregnant  in  what  they  prove 
with  respect  to  what  was  actually  going  on  in  the  mine.  Mr. 
Nicholls,  for  whose  honesty  Mr.  Levett  expressed  a  somewhat 
strange  admiration,  said  that  he  was  anxious  to  withdraw  the 
men  from  the  mine — there  were  only  two  men  there.  There 
follows  a  correspondence,  and  upon  that  correspondence  it 
seems  to  me  that  what  was  going  on  beyond  doubt  was  this : 
there  was  to  be  an  allegation  which  was  reconcilable  with  the 
truth,  which  was  to  be  told  to  this  extent.  If  it  was  asked, 
**  Are  there  men  at  work  ?  "  the  answer  would  be,  "  Yes,  there 
are  two  men  at  work  on  the  raising,  and  one  man  directing.'* 
The  object  of  that  was  to  produce  an  impression  in  the  London 
market  that  this  was  a  mine  which  was  at  work,  and  of  a  very 
valuable  character.  Mr.  Nicholls  desires  to  withdraw  a  man, 
and  then  follows  a  letter  which  is  certainly  in  evidence,  which 
shews  what  was  the  object  of  this  whole  transaction. 

My  Lords,  it  seems  to  me  it  would  be  the  strangest  and 
most  lameintable  failure  of  justice  if,  with  these  facts  proved 
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and  found  by  the  jmj,  the  plaintiffs  could,  notwithstanding 
these  facts,  succeed  in  enforcing  the  contract. 

For  these  reasons,  my  Lords,  it  appears  to  me  that  this 
appeal  ought  to  be  dismissed  with  costs,  and  I  so  move  your 
Lordships. 

LoED  Watson  (after  stating  the  facts  given  above).  My 
Lords,  Mr.  Levett  and  Mr.  Ford  said  everything  that  could 
possibly  be  urged  on  behalf  of  the  appellant  company  ;  but 'after 
hearing  them,  I  found  it  impossible  to  differ  from  the  opinion 
of  the  great  majority  of  the  Irish  judges.  I  think  that  the 
findings  of  the  jury  which  I  have  already  noticed,  although  the 
first  two  of  them  are  peculiar  in  their  form,  are  not  only 
intelligible,  but  are  reasonable,  and  are  fully  warranted  by  the 
evidence  in  the  case. 

The  personal  knowledge  which  its  framers  had  of  the  ante- 
cedents of  the  Victoria  concession  must  have  made  it  a  difficult, 
if  not  an  impossible  task  for  them  to  prepare  a  prospectus  which 
would  be  attractive  without  being  dishonest.  They  apparently 
succeeded  in  making  it  attractive ;  but  in  doing  so  they  appear 
to  me  to  have  come  a  long  way  short  of  common  honesty. 
The  substance  of  the  representations  conveyed  by  it  is,  that  the 
property  acquired  by  the  company  had  already  been  proved  to 
be  rich  in  gold,  and  only  required  the  erection  of  machinery 
(tenders  for  which  were  about  to  be  invited)  in  order  to  be  at 
once  in  a  position  to  make  returns ;  that  it  was  proposed  to 
erect  a  forty-stamp  mill  in  the  first  instance,  and  to  make 
additions  from  time  to  time  ;  that  an  average  yield  of  IJ  ounces 
per  ton  would  give  a  monthly  return  of  3600  ounces  of  gold  per 
month,  value  nearly  14,000Z.,  the  greater  part  of  which  would 
be  available  for  distribution  as  dividends,  and  that  it  was  not 
unreasonable  to  anticipate  that  the  mine  would  readily  and 
speedily  pay  dividends  to  the  extent  of  100  per  cent. 

The  prospect  of  becoming  interested  in  a  rich  mine  of  gold 
which  was  to  make  returns  at  once,  with  the  probable  result  of 
yielding  a  handsome  dividend  although  it  should  not  nearly 
approach  to  cent,  per  cent.,  was  very  alluring.  If  the  readers 
•of  the  prospectus  had  known  that  of  the  10,000^.  which  they 
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were  asked  to  contribute  during  the  coming  year  not  one  six-    H.  L.  (i.) 
pence  would  be  available  for  working  the  mine,  that  there  189G 
would  be  no  money  available  for  that  purpose  until  38,000Z.  of  aakon's 
calls  had  been  paid,  and  that  thereafter,  until  a  further  sum  of  I'^eefs 
112,000Z.  had  been  paid,  only  one-third  of  the  subscriptions  or  Twiss 
calls  received  by  the  company  would  be  available,  I  think  they  Lord  watson. 
would  have  taken  a  much  less  sanguine  view  of  the  situation. 
It  was  argued  for  the  company  that,  inasmuch  as  its  con- 
tracts for  the  purchase  of  the  concession  are  generally  referred 
to  towards  the  end  of  the  prospectus,  the  respondent  must  be 
held  to  have  had  notice  of  their  contents.    That  appears  to  me 
to  be  one  of  the  most  audacious  pleas  that  ever  was  put  forward 
in  answer  to  a  charge  of  fraudulent  misrepresentation.  When 
analyzed  it  means  simply  that  a  person  who  has  induced  another 
to  act  upon  a  statement  made  with  intent  to  deceive  must  be 
relieved  from  the  consequences  of  his  deceit  if  he  has  given  his 
victim  constructive  notice  of  a  document,  the  perusal  of  which 
would  have  exposed  the  fraud.    The  extravagance  of  the  plea 
in  the  present  case  is  not  lessened  by  the  fact  that  the  re- 
spondent had  no  right  of  access  to  the  document,  and  that  it 
is  clear  that  he  was  neither  invited  nor  expected  to  examine  it. 

The  expression  material  matters  "  which  occurs  in  the  first 
two  findings  of  the  jury  is  one  which  might  in  some  cases 
require  serious  consideration.  The  duty  of  disclosure  is  not 
the  same  in  the  case  of  a  prospectus  inviting  share  subscrip- 
tions as  in  the  case  of  a  proposal  for  marine  insurance.  In  an 
honest  prospectus  many  facts  and  circumstances  may  be  law- 
fully omitted,  although  some  subscribers  might  be  of  opinion 
that  these  would  have  been  of  materiality  as  influencing  the 
exercise  of  their  judgment.  But  the  statement  of  a  portion  of 
the  truth,  accompanied  by  suggestions  and  inferences  which 
would  be  possible  and  credible  if  it  contained  the  whole  truth, 
but  become  neither  possible  nor  credible  whenever  the  whole 
truth  is  divulged,  is,  to  my  mind,  neither  more  nor  less  than  a 
false  statement.  It  was  in  that  sense  that  the  jury  afiirnied 
the  suppression  of  all  information  with  respect  to  the  purchase 
of  the  concession  to  be  material  and  fraudulent ;  because  they 
thought,  as  I  do,  that  such  suppression  was  necessary  in  order 
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to  enable  the  company  to  manufacture  a  tempting  bait  for  the 
unwary,  and  to  submit  to  them  a  prospectus  which  was  neither 
true  nor  honest. 

As  already  stated,  I  am  also  of  opinion  that  the  finding,  to  the. 
effect  that  the  statement  in  the  prospectus  "  that  the  mine  had 
been  proved  rich  "  was  false,  was  reasonable  and  was  warranted 
by  the  evidence  ;  and  if  so  it  was  unquestionably  calculated  to 
deceive,  being  the  very  basis  upon  which  the  representations 
made  as  to  the  prospects  of  the  mine  and  its  anticipated  returns, 
are  reared.  It  appears  to  me  to  be  proved  by  the  evidence  that,, 
not  only  was  the  statement  false,  as  found  by  the  jury,  but  that 
it  was  known  by  the  framers  of  the  prospectus  to  be  so.  There 
are  no  less  than  twelve  reports  quoted  in  the  prospectus,  which 
are  now  relied  on  as  evidencing  the  large  proportion  of  gold  tO' 
be  found  in  the  quartz  rock  of  the  concession,  one  of  these  being 
mere  hearsay  of  somebody  else,  and  another  anonymous  ;  only 
one  of  the  remaining  ten  purports  to  contain  an  assay  of 
samples,  which  was  not  made  by  the  writer  of  it,  the  writer 
himself  being  one  of  the  directors  of  a  defunct  company  who 
failed  to  make  the  mine  pay.  No  date  is  attached  to  any  of  these 
reports ;  but  it  appears  from  the  evidence  of  Eobert  Larchin, 
a  director  of  the  appellant  company  until  March,  1892,  that 
they  were  all  written  before  December,  1887,  when  the  second 
company  went  into  liquidation.  They  bear  internal  evidence 
(and  there  is  no  proof  to  the  contrary)  of  having  been  prepared 
for  no  other  purpose  than  that  of  influencing  the  share  market ; 
and  the  framers  of  the  prospectus  of  1890  were  perfectly  aware 
that  the  brilliant  predictions  in  which  they  abound  had  been 
falsified  by  experience.  Accordingly  the  appellant  company 
had  hardly  been  formed  before  they  began  to  press  John 
Nicholls,  who  had  been  employed  by  their  predecessors  and 
whom  they  continued  to  employ  at  the  mine  in  Venezuela,  for 
a  favourable  report  of  the  auriferous  qualities  of  the  quartz. 
They  received  from  him  in  February  the  gratifying  assurance 
that  he  actually  had  in  his  possession  "  several  pieces  shewing 
visurable  gold,"  and  also  that  he  "  saw  gold  in  several  pieces  of 
quartz."  In  April  1890  further  pressure  eficited  from  the 
same  servant  the  information  that  "  Mr.  Fenn  is  testing  some 
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of  the  quartz  from  the  Arran  Keef  and  some  from  the  Howard    H.  L.  (i.) 
Eeef."    Of  the  results  of  that  testing  nothing  was  heard  at  the  189G 
trial.    During  the  same  month  Nicholls  reported  that  he  had  aaeox's 
met  with  ''small  seams  of  quartz  shewing  a  little  gold  by  Keeps 
panning  "  ;  and  in  May  he  further  reported  that  he  had  "  found  Twiss. 
specks  of  gold  by  panning."    Not  being  altogether  satisfied  LordWatson. 
with  the  tenor  of  the  communications  which  they  had  received 
from  Nicholls,  the  company  wrote  to  him  on  September  16, 1890, 
"  You  must  keep  two  men  working  on  the  drive,  don't  forget, 
at  any  cost.    It  is  most  important  to  have  something  coming 
forward  as  to  work  being  done,  and  I  think  you  will  cut  the 
lode  first  here."    The  letter  produced  the  following  reply  by 
wire:  "  We  have  struck  a  well  defined  lode."    The  reply  was 
probably  not  considered  satisfactory,  as  nothing  was  heard  at 
the  trial  of  any  gold  being  found  in  the  "  well  defined  lode." 

The  respondent  did  not  remit  the  deposit  payable  in  respect 
of  his  100  shares  or  obtain  an  allotment  of  them  until  Sep- 
tember 1890.  Even  if  the  company  believed  (which  in  my 
opinion  it  did  not)  in  the  truth  of  the  representations  made  in 
its  prospectus  with  regard  to  the  richness  of  the  mine,  it  is  too 
heavy  a  draft  on  my  credulity  to  suppose  that  it  continued  to 
entertain  that  belief  in  September  1890.  In  that  case  its 
acceptance  of  the  respondent's  money  and  the  issue  of  shares  to 
him,  without  any  explanation  of  what  had  come  to  its  know- 
ledge since  the  date  of  the  prospectus,  was  neither  more  nor 
less  than  a  fraud.  The  truth  is  that  the  whole  circumstances 
of  this  case  are  redolent  of  fraud ;  and  I  should  have  been  sur- 
prised if  the  jury  had  come  to  any  other  conclusion  than  that 
which  is  embodied  in  their  verdict. 

The  question  remains  whether  the  respondent  was  not  entitled 
to  challenge  the  contract  under  which  he  became  a  member  of 
the  company  by  reason  of  his  having  unduly  delayed  his  repu- 
diation. I  venture  to  think,  with  all  deference,  that  the  reason- 
ing of  the  Lord  Chancellor  of  Ireland  and  the  Master  of  the 
Rolls  upon  this  point  is  founded  upon  a  misapprehension  of  the 
law.  The  authorities  relating  to  rescission  by  the  member  of  a 
registered  company  with  the  view  of  having  his  name  removed 
from  the  list  rest  upon  considerations  which  involve  the  interests 
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H.  L.  (L)    of  creditors  of  the  company,  or  of  his  socii ;  and  they  have  no 
1896       apphcation  to  the  present  case  unless  it  is  shewn  that  on  May  5, 

Aaeon's  1891,  the  respondent  had  lost  his  right  to  escape  from  the 
Eeefs  liabilities  of  a  shareholder  on  the  plea  that  he  had  been  fraud- 
Twiss.     ulently  induced.    Accordingly,  the  argument  of  counsel  for  the 

Lord  Watson,  appellant  company  was,  very  properly,  maintained  before  us 
upon  the  footing  that  on  or  before  May  5, 1891,  the  respondent 
could  not  have  succeeded  in  a  suit  to  have  his  name  removed 
from  the  register  of  the  company.  In  the  absence  of  a  liquida- 
tion order,  or  any  equivalent,  that  argument  necessarily  rested 
upon  the  assumption  that  the  respondent  was  before  that  date 
in  the  knowledge  of  the  fraud  which  had  been  practised  upon 
him.  The  main  defect  of  the  argument  consists  in  the  want  of 
.  any  foundation  in  fact.  There  is  not  a  tittle  of  evidence  tending 
to  shew  that  the  respondent  had  such  knowledge.  It  is  true 
that  in  answer  to  a  letter  of  March  10  he  had  been  furnished 
with  the  names  of  the  directors  of  the  company,  which  put  him 
upon  his  inquiry  ;  and  also  that  before  May  6  he  had  formed  a 
shrewd  suspicion  that  he  had  been  the  victim  of  a  fraud.  But  the 
whole  weight  of  the  evidence  supports  the  conclusion  that,  until 
he  had  an  opportunity  of  examining  the  documents  produced  in 
this  suit,  he  knew  of  no  tangible  grounds  for  disputing  the 
validity  of  his  contract  with  the  company. 

In  that  state  of  matters  the  forfeiture  of  his  shares  on  May  5, 
1891,  remanded  him  and  the  company  to  the  common  law  rela- 
tion of  debtor  and  creditor,  which,  in  so  far  as  concerns  the 
right  of  rescission,  was  thus  defined  by  the  Exchequer  Chamber 
in  Glough  v.  London  and  North  Western  By.  Co.  (1):  ''We 
think  that  so  long  as  he  has  made  no  election  he  retains  the 
right  to  determine  it  either  way,  subject  to  this,  that  if  in  the 
interval  whilst  he  is  deliberating  an  innocent  third  party  has 
acquired  an  interest  in  the  property,  or  if  in  consequence  of 
his  delay  the  position  even  of  the  wrong-doer  is  affected,  it 
will  preclude  him  from  exercising  his  right  to  rescind."  In  this 
case  it  cannot  be  affirmed  that  the  respondent  had  indicated 
his  election  to  be  bound  by  the  contract,  or  that  any  innocent 
third  party  had  acquired  an  adverse  interest,  or  that  the  wrong- 

(1)  L.  E.  7  Ex.  35. 
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doer  had  been  prejudicially  affected  by  bis  delay.  It  must  also 
be  kept  in  view  that  the  respondent  is  not  seeking  to  rescind 
the  contract :  he  is  merely  resisting  its  enforcement  by  the  party 
guilty  of  the  fraud. 

For  these  reasons  I  concur  in  the  judgment  which  has  been 
moved  by  the  Lord  Chancellor. 

Lord  Heeschell.  My  Lords,  if  it  were  not  for  the  fact 
that  two  of  the  learned  judges  in  the  Court  of  Appeal  in  Ireland 
have  taken  a  different  view,  I  should  have  said  that  this  was  a 
very  clear  case ;  and  I  think  that  they  have  been  misled  by  not 
sufficiently  considering  that  the  question  to  be  determined  was 
what  idea  would  be  conveyed  to  an  ordinary  man  by  a  perusal 
of  this  prospectus,  viewing  each  statement  contained  in  it  in 
the  light  of  the  other  statements  to  be  found  there.  The  only 
point  to  be  determined  is,  was  there  evidence  upon  which  a 
jury  could  properly  find  that  the  prospectus  contained  false 
statements?  They  have  found  that  the  prospectus  contained 
statements  not  only  false,  but  fraudulent  to  the  knowledge  of 
those  who  made  them.  It  appears  to  me  that  there  w^as  ample 
evidence  of  this.  I  do  not  propose  to  enter  in  detail  into  the 
facts  of  the  case,  because  they  have  been  dealt  with  at  large  by 
my  noble  and  learned  friends  who  have  preceded  me,  and  I 
should  only  needlessly  delay  your  Lordships  if  I  were  to  do  so. 

With  reference  to  the  point  of  the  defendant  being  too  late  to 
repudiate,  I  entirely  concur  in  the! view  of  the  law  which  has 
just  been  put  before  your  Lordships. 

Lord  Macnaghten.  My  Lords,  I  am  of  the  same  opinion. 
To  my  mind  the  case  is  so  clear  and  the  judgment  of  Fitz- 
Oibbon  L.J.  is  so  complete  in  all  respects  and  so  convincing, 
that  I  only  propose  to  add  a  very  few  words. 

The  prospectus  in  my  view  is  not  only  a  dishonest  prospectus, 
but  it  is,  I  think,  one  of  the  most  dishonest  documents  of  tliat 
class  I  have  ever  seen. 

The  case  presented  to  your  Lordships  is  an  extremely  simpk^ 
one.  A  jury  has  found  that  the  contract  on  which  Captain 
Twiss  is  sued  was  induced  by  fraud,  and  particular  instances 
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of  the  fraud  are  specified.  Is  there  any  reason  to  displace  the 
verdict  *? 

In  the  first  place,  the  jury  has  found  that  the  two  contracts 
with  the  company  which  styled  itself  the  City  Stock  Exchange 
Company  were  material  to  be  disclosed  and  were  fraudulently 
concealed.  Can  there  be  any  doubt  about  either  of  those  pro- 
positions ?  The  prospectus  invites  the  public  to  subscribe  to  a 
first  issue  of  shares  in  a  mining  company.  The  issue  was  of  a 
substantial  amount — and  the  prospectus  represents  most  clearly 
that  with  the  proposed  subscription  the  company  would  go  ta 
work  at  once  with  every  prospect  of  earning  handsome  dividends 
on  the  shares  of  that  particular  issue  and  without  asking  the 
public  for  more  money.  The  two  contracts  tell  a  different 
story.  The  design  was  to  obtain  not  a  subscription  towards  a 
mining  adventure,  but  a  subvention  in  aid  of  a  set  of  fraudulent 
adventurers.  The  gentleman  who  prepared  the  prospectus  with 
the  help  of  the  person  who  was  apparently  both  the  inventor 
and  the  proprietor  of  the  City  Stock  Exchange  Company  admits 
that  "  there  could  be  no  money  available  for  working  purposes 
out  of  the  first  issue  of  200,000  shares."  In  the  finding  on 
this  head  the  learned  judge  who  tried  the  case  concurred. 

Then  the  jury  found  that  the  statement  in  the  prospectus 
that  the  property  had  been  "  already  proved  rich  "  was  false. 
If  that  statement  was  false  it  must  have  been  false  to  the 
knowledge  of  the  promoters.  The  learned  judge  thought  there 
was  no  evidence  in  support  of  the  finding.  I  think  there  was 
ample  evidence  to  support  it.  I  do  not  think  that  the  state- 
ment was  intended  to  mean  that  the  mine  was  proved  rich  by 
what  had  been  discovered  in  the  usual  course  of  prospecting.  I 
think  it  was  intended  to  mean  much  more  than  that.  Mr. 
Larchin,  one  of  the  two  directors  whose  names  are  on  the 
prospectus,  puts  himself  forward  as  ''Director,  Victory  Gold 
Mining  Company."  The  prospectus  states  that  the  property 
to  be  acquired  by  the  Aaron's  Eeefs  formed  part  of  the  well 
known  mining  property  of  the  Victory  Gold  Mining  Company." 
The  person  who  makes  the  only  report  set  out  in  the  prospectus 
which  is  up  to  date  is  described  in  the  heading  of  his  report 
as  "  Superintendent  of  the  Victory."    Almost  all  the  reports 
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represent  that  the  great  lode  in  the  Aaron's  Eeef  property,  the  H.  L.  (i.) 
champion  lode,  as  Mr.  Nicholls  calls  it,  was  the  same  as  that  on  i896 

the  property  retained  by  the  Victory  Gold  Mining  Company,  aaeox's 
only  perhaps  better.    I  think  that  the  statement  that  the  i^eefs 
property  had  been  already  proved  rich,  taking  all  the  statements  Twiss. 
in  the  prospectus  together,  was  intended  to  mean  that  it  had  Lord 

,  ,  .  ,  ,  ilacnaghteu. 

been  proved  rich  through  its  connection  with  the  Victory  Gold  ■  

Mining  Company — a  company  which  under  various  transforma- 
tions had,  as  the  Lord  Justice  observes,  beggared  everybody 
who  had  undertaken  the  experiment  of  working  the  property. 

On  the  other  point  also  I  agree  with  FitzGibbon  L.J.  It  is 
quite  plain  that  up  to  the  time  when  his  shares  were  forfeited 
the  respondent  did  not  know,  and  had  no  means  of  knowing, 
the  fraud  that  had  been  practised  upon  him.  Before  the  action 
the  respondent  appears  to  have  heard  rumours  that  the  company 
was  a  swindle;  but  he  had  no  certain  information  on  which  he 
could  act.  The  fraud  was  not  disclosed  until  the  trial  of  the 
action.  After  the  respondent's  shares  were  forfeited  he  ceased, 
as  the  Lord  Justice  observes,  to  be  a  shareholder,  and  became 
merely  a  debtor.  After  that  date  it  was  not,  in  my  opinion, 
incumbent  upon  him  to  take  any  active  step  to  avoid  the  con- 
tract. He  was  perfectly  justified  in  waiting  the  company's 
attack. 

I  am,  therefore,  of  opinion  that  the  appeal  must  be  dismissed 
with  costs. 

Lord  Moreis.  My  Lords,  I  concur,  and  I  adopt  in  its 
entirety  the  judgment  of  FitzGibbon  L.J.  in  the  Com't  of 
Appeal  in  Ireland. 

LOED  Davey.  My  Lords,  I  also  concur  in  the  opinion  of 
your  Lordships  that  the  judgment  appealed  from  should  be 
affirmed.  I  adopt  the  reasons  which  have  been  so  fully  and 
clearly  stated  in  the  judgment  of  FitzGibbon  L.J.,  and  the 
reasons  which  have  just  been  given  by  your  Lordships.  In 
particular  I  agree  that  giving  the  names  and  dates  of  the 
contracts  in  compliance  witli  the  statute  did  not  give  notice  of 
circumstances  which  apart  from  tlie  statute  were  material  to 
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H,  L.  (1.)    be  stated,  and  the  omission  of  which  made  the  statements  in 
1896      the  prospectus  untrue,  or  at  least  calculated  to  give  an  erroneous. 
Aaron's  impression. 

Keefs         j  desire  to  add  anything  on  the  question  whether  the 

Twiss.     respondent  was  induced  by  fraud  to  become  a  shareholder  of 
LordDavey.   this  compauy,  or  was  entitled  to  repudiate  the  contract.    I  will 
only  say  a  few  words  on  the  question  whether  he  has  lost  his 
right  to  repudiation  by  unreasonable  delay. 

I  entirely  agree  in  the  observations  of  the  Court  of  Exchequer 
Chamber  delivered  by  Mellor  J.  in  the  case  of  CloughY.  London 
and  North  Western  By.  Co.  (1),  to  which  I  may  add  the 
judgment  delivered  by  Lord  Selborne  in  the  Privy  Council  in 
Lindsay  Petroleum  Co.  v.  Hurd.  (2)  "  The  question  is,"  to  quote 
Mellor  J.,  *'has  the  person  on  whom  the  fraud  was  practised 
having  notice  of  the  fraud  elected  not  to  avoid  the  contract  ? 
or  has  he  elected  to  avoid  it?  or  has  he  made  no  election?" 
Lapse  of  time  without  rescinding  will  furnish  evidence  of  an 
intention  to  affirm  the  contract.  But  the  cogency  of  this 
evidence  depends  upon  the  particular  circumstance  of  the  case 
and  the  nature  of  the  contract  in  question.  Where  a  person 
has  contracted  to  take  shares  in  a  company  and  his  name  has 
been  placed  on  the  register,  it  has  always  been  held  that  he 
must  exercise  his  right  of  repudiation  with  extreme  promptness 
after  the  discovery  of  the  fraud  or  misrepresentation  for  this 
reason :  the  presence  of  his  name  on  the  register  may  have 
induced  other  persons  to  give  credit  to  the  company  or  to 
become  members  of  it.  "If  a  man  claims,"  says  James  L.J., 
to  rescind  his  contract  to  take  shares  in  a  company  on  the 
ground  that  he  has  been  induced  to  enter  into  it  by  mis- 
representation, he  must  rescind  it  as  soon  as  he  learns  the  facts, 
or  else  he  forfeits  all  claim  to  relief  "  :  see  Sharpley  v.  Louth 
and  East  Coast  By.  Co.  (3)  In  Li  re  Scottish  Petroleum  Co.  (4) 
Baggallay  L.J.  expressed  a  doubt  whether  the  delay  of  even  a 
fortnight  in  repudiating  the  shares  after  the  shareholder  was 
fully  informed  of  all  the  circumstances  and  no  further  investiga- 
tion was  necessary  would  not  be  fatal.    The  point  was  not, 

(1)  L.  R.  7  Ex.  26.  (3)  2  Ch.  D.  at  p.  685. 

(2)  L.  R.  5  P.  0.  221-  (4)  23  Ch.  D.  413,  434. 
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however,  necessary  to  the  decision  of  that  case.  It  may  be 
observed  that  in  the  Court  of  Chancery  and  the  Chancery 
Division  questions  of  this  kind  usually  arise  in  suits  to  rescind 
the  contract  where  the  shareholder  is  plaintiff.  In  those  cases 
laches  or  lapse  of  time  is  treated  as  a  defence,  and  requires  to 
be  alleged  and  proved  by  the  defendant. 

In  this  case  the  circumstances  are  very  special.  Neither 
party  seems  to  have  cared  to  ascertain  exactly  when  the 
respondent  ascertained  the  facts  upon  which  he  relies  for  his 
right  to  repudiate  his  shares.  He  apparently  discovered  some- 
thing in  March;  but  no  cross-examination  was  directed  to 
ascertain  what  he  discovered,  or  when  he  ascertained  the  facts 
on  which  he  now  relies,  and  no  finding  of  the  jury  was  asked 
for  by  the  plaintiffs  on  that  point.  But  the  matter  does  not 
rest  there.  On  April  27,  1891,  the  respondent's  shares  were 
declared  to  be  forfeited,  and  on  May  5  he  received  notice  of 
the  forfeiture.  The  company  thereby  sev^ed  the  relation 
between  themselves  and  the  respondent  as  shareholder,  and 
the  respondent  became  a  mere  debtor  to  the  company.  It  is 
not  proved  by  any  evidence  that  the  respondent  had  lost  his 
right  to  repudiate  at  the  date  of  the  notice ;  and  I  think  that, 
not  having  done  any  act  to  affirm  the  contract,  he  was  not 
then  bound  to  take  any  step  for  the  mere  purpose  of  getting  rid 
of  his  liability  to  pay  this  call.  But  I  am  also  of  opinion  that  if 
the  appellants  had  intended  to  rely  upon  the  delay  they  ought 
to  have  cross-examined  the  respondent  for  the  purpose  of  ascer- 
taining when  he  learnt  the  facts,  and  to  have  asked  for  a  direct 
finding  of  the  jury  on  the  subject. 

I  am  therefore,  my  Lords,  of  opinion  that  the  appeal  should 
be  dismissed. 

Orders  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 


H.  L.  (I.) 

1896 
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Twiss. 
Lord  Davey. 


Lords'  Journals i  April  30,  1896. 


Solicitors  for  appellants  :  Gliave  d-  Chave. 
Solicitor  for  respondent :  E.  J.  Bellord, 
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1896  CHAPELWAEDE]S[  OF  THE  EOYAL 

j^5.  PEECINCT  OF  THE  SAVOY  IN  THE 

-  — :         COUNTY  OF  LONDON  


.Appellants  ; 


AND 

THE  AET  UNION  OF  LONDON   .    .    .  Eespondents. 

Poor-rate — Exemption — Society  instituted  for  purposes  of  the  Fine  Arts  exclu- 
sively— "  Voluntary  Contributions  " — 6  &  7  Vict.  c.  36,  s.  1. 

A  society  is  not  "supported  by  voluntary  contributions"  within  the 
meaning  of  6  &  7  Vict.  c.  36,  s.  1,  when  it  returns  to  every  contributor 
the  equivalent  of  his  contributions  in  money's  worth.  "  Voluntary  "  as 
there  used  does  not  mean  not  compulsory ;  it  means  gratuitous,  without 
any  money  or  other  merely  material  consideration. 

The  decision  of  the  Court  of  Appeal  ([1894]  2  Q.  B.  609)  reversed  and 
the  decision  of  Wright  and  Collins  JJ.  restored. 

A  SPECIAL  case  stated  under  12  &  13  Vict.  c.  45,  s.  11, 

contained  in  substance  the  following  facts. 

The  appellants  (hereinafter  called  "  the  Society  ")  were  estab- 
lished in  1837  for  the  "  general  advancement  of  the  fine  arts 
and  for  promoting  and  facilitating  a  greater  knowledge  and  love 
of  the  arts  of  design  on  the  part  of  the  public  generally."  On 
December  1,  1846,  they  were  incorporated  by  Eoyal  Charter. 
Under  the  charter  the  property  of  the  Society  for  the  time 
being,  and  the  management  and  superintendence  of  its  funds 
and  affairs,  are  vested  in  a  council  of  members  consisting  of  a 
president,  vice-presidents,  secretaries  and  certain  elective  mem- 
bers ;  and  the  council  is  empowered  to  make  by-laws  for  the 
regulation  of  the  Society  and  the  admission  of  members  and 
the  management  of  its  estates,  goods  and  business  and  other- 
wise, and  the  services  of  the  members  of  the  council  are  thereby 
directed  to  be  honorary.  General  meetings  of  the.. members 
of  the  Society  for  the  distribution  of  prizes  (being  such  prizes 
as  are  hereinafter  mentioned),  receiving  the  report  of  the 
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council  and  ratifying  the  election  of  members  thereof  are  also  H.  L.  (E.) 

provided  for,  and  the  charter  contains  a  declaration  that  all  1896 

works  of  art  selected  or  given  as  prizes  in  each  year  shall  be  overseees, 

exhibited  in  some  convenient  place  in  the  metropolis  and  that  '^^g^^yoy^^ 

the  members  of  the  Society  shall  have  free  access  to  the  same   .  ^• 

,  .  Akt  Union 

under  such  regulations  as  shall  from  time  to  time  be  made,  oe  London. 

By  the  Society's  by-laws  the  object  of  the  Society  is  stated  to 

be  the  general  advancement  of  the  fine  arts  and*  the  promotion 

of  a  greater  knowledge  and  love  of  the  arts  of  design  on  the 

part  of  the  public  generally,  and  to  give  encouragement  to 

artists  beyond  that  afforded  by  the  patronage  of  individuals,  and 

to  carry  out  such  public  encouragement  of  the  fine  arts  in  good 

faith  according  to  the  provisions  of  9  &  10  Vict.  c.  48  intituled 

"  An  Act  for  legalizing  Art  Unions,"  and  not  to  advance  private 

or  individual  trading,  gain  or  profit.    One  of  the  by-laws  (passed 

and  added  to  the  by-laws  on  May  30,  1892)  provides  that  the 

Society  shall  not  make  any  dividend,  gift,  division  or  bonus  in 

money  unto  or  between  any  of  its  members.    No  dividend,  gift, 

division  or  bonus  in  money  unto  or  between  any  of  the  members 

of  the  Society  is  in  fact  ever  made.    Membership  of  the  Society 

is  confined  to  subscribers.    Subscribers  of  one  guinea  or  upwards 

become  members  for  the  year  for  which  the  subscription  is  paid 

and  subscriptions  may  be  paid  in  advance.    Membership  can  at 

any  time  be  determined  by  failure  to  continue  the  subscription. 

Under  the  by-laws  as  revised  on  May  30,  1892,  it  is  provided 
by  the  25th  by-law  that — "A  reserve  fund  for  the  purpose  of 
assisting  in  carrying  out  the  objects  of  the  Society  shall  be 
formed  by  a  reserve  of  not  less  than  2 J  per  cent,  of  the  amount 
of  each  annual  subscription  and  by  the  sums  not  expended  by 
prize-holders  in  the  purchase  of  works  of  art  as  also  by  the 
interest  dividends  and  annual  produce  of  the  funds  and  property 
of  the  Society."  And  by  the  26th  of  the  same  by-laws  it  is 
provided  that — The  reserve  fund  shall  be  applied  by  the 
council  in  such  manner  as  may  appear  to  them  most  desirable 
for  carrying  out  the  objects  of  the  Society."  In  1877  the  sum 
of  about  17,000/.  out  of  the  reserve  fund  was  expended  in 
acquiring  and  building  the  premises  No.  112  Strand. 

Sate  as  aforesaid,  the  proportion  of  subscriptions  for  each 
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H.  L.  (B.)  year  constituting  the  reserve  fund  and  all  sums  falling  into  the 

1896  reserve  fund  as  hereinafter  mentioned  have  under  the  direction 

OvEBSEERs,  of  the  council  been  and  are  now  mainly  applied  together  with 

*^Savoy°^        remainder  of  the  subscriptions  in  the  purchase  of  works  of 

,  ^  art  as  hereinafter  mentioned,  and  the  accumulations  of  the 
Art  Union  ' 

OP  London,  reserve  fund  are  now  entirely  represented  by  (in  addition  to  the 
Society's  premises)  the  stock  of  works  of  art  in  the  possession 
of  the  Society.  It  has  been  and  still  is  the  practice  of  the 
Society  to  draw  on  the  reserve  fund  for  the  purpose  of  meeting 
payments  which  the  balance  of  subscriptions  for  the  time  being 
received  by  the  Society  may  be  insufficient  to  meet,  such  sums 
being  raised  by  means  of  a  loan  from  the  Society's  bankers  o^ 
the  security  of  the  lease  of  the  premises. 

It  is  provided  by  the  by-laws  of  the  Society  that  the  subscrip- 
tions for  each  year  after  paying  rent,  taxes,  salaries  and  other 
necessary  expenses  of  the  year  and  after  providing  for  the 
reserve  fund  shall  be  devoted  to  the  purchase  of  pictur'es,  draw- 
ings, enamels,  sculpture,  medals,  engravings  or  other  works  of 
art,  and  the  subscriptions  together  with  the  reserve  fund  are  in 
fact  so  applied.  The  works  of  art  so  purchased  include  every 
year  one  work  of  art  or  the  copyright  of  one  work  of  art  (herein- 
after called  "  the  annual  work  of  art")  engravings  or  copies 
whereof  are  procured  by  the  Society  to  be  made  or  executed 
and  are  distributed  as  hereinafter  appears.  Numerous  other 
works  of  art  are  from  time  to  time  purchased  by  or  executed 
under  the  orders  of  the  Society.  All  works  of  art  acquired  by 
the  Society  (except  such  as  may  from  time  to  time  be  presented 
to  them)  are  selected  and  purchased  by,  and  all  contracts  for  the 
execution  of  works  of  art  or  of  engravings  or  copies  thereof  are 
entered  into  by,  the  council,  and  under  the  by-laws  the  council 
are  empowered  to  enter  into  contracts  for  obtaining  works  of 
art  in  advance,  and  the  subscriptions  of  future  years  are  made 
subject  to  the  fulfilment  of  such  contracts. 

Every  member  of  the  Society  who  subscribes  one  guinea 
receives  in  the  year  for  which  such  subscription  is  paid  one 
engraving  or  copy  of  the  annual  work  of  art  for  that  year,  or 
any  of  the  annual  works  of  art  for  any  preceding  year  of  which 
such  engravings  or  copies  may  not  have  been  exhausted,  and 
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also  one  chance  of  obtaining  one  of  the  prizes  distributed  in  H.  L.  (E.) 

that  year  as  hereinafter  mentioned.    Any  member  having  paid  1896 

his  subscription  for  the  current  year  may  have  any  number  of  ovekseees. 

^xtra  chances  in  the  allotments  or  distribution  of  prizes  at  half-  ^^^^^^q'^^^'^ 

a-guinea  each,  but  without  being  entitled  to  a  second  print.  A 

.    .      /  .  AetUnion 

subscription  for  ten  years  m  advance  entitles  the  subscriber  to  of  London. 

a  porcelain  bust  or  other  v^ork  as  a  bonus  in  addition  to  the 
usual  advantages  attached  to  the  subscription.  And  any  mem- 
ber who  has  subscribed  ten  guineas  in  successive  years  ending 
with  the  current  year,  without  gaining  a  prize  of  any  kind  in 
that  period,  is  entitled  to  one  of  the  Society's  porcelain  busts  or 
other  work  of  art  as  a  consolation  prize.  The  prizes  are  awarded 
by  lot  at  an  annual  distribution  held  usually  in  or  about  the 
month  of  April.  The  prizes  consist  partly  of  such  of  the 
annual  or  other  works  of  art  purchased  by  the  Society  either  in 
the  then  current  or  any  preceding  year  as  the  council  may 
determine,  and  partly  of  works  of  art  to  be  selected  by  the 
prize-holders  from  the  Boyal  Academy  or  from  the  exhibition 
of  the  Society  of  British  Artists  or  from  the  exhibitions  of  either 
of  the  two  Societies  of  Painters  in  Water  Colours,  or  from 
certain  other  exhibitions  in  the  United  Kingdom  as  may  be 
determined  by  the  council  for  the  current  year.  The  number, 
character  and  value  of  all  prizes  are  determined  by  the  council. 
The  holder  of  a  prize  to  be  selected  by  himself  may  choose  one 
work  of  art  only.  Such  work  of  art  may  be  of  greater  estimated 
value  than  the  prize  provided,  and  if  so  the  prize-holder  pays 
the  balance,  but  if  a  work  of  less  value  than  the  prize  is  selected 
the  surplus  falls  into  the  reserve  fund  of  the  Society.  The 
amount  of  the  prize  or  of  the  price  of  the  work  of  art  selected 
(whichever  is  the  less)  is  paid  by  the  council  direct  to  the  artist, 
and  no  payment  is  ever  made  to  or  permitted  to  come  into  the 
hands  of  the  prize-holder.  Every  work  of  art  so  selected  is 
delivered  direct  to  the  Society  for  exhibition  and  does  not 
become  the  property  of  the  prize-holder  until  after  such 
exhibition.  The  selection  of  a  work  of  art  as  mentioned  in  the 
last  paragraph  is  required  to  be  made  within  a  period  generall}^ 
of  three  months  after  the  date  of  the  distribution  of  prizes  for 
the  year  in  which  the  prize  is  awarded,  and  if  not  so  made  or  if 
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H.  L.  (E.)    the  prize-holder  makes  or  attempts  to  make  any  arrangement 
1896       with  the  artist  or  otherwise  for  obtaining  the  return  of  any 
OvEESEEKs,  portion  of  the  amount  paid  for  the  prize  or  other  valuable  con- 
^'^Savo™^  sideration,  or  sells  or  attempts  to  sell  his  right  of  selection  or  in 
^   -v^       any  other  way  attempts  to  evade  any  of  the  Society's  laws,  the 
OF  London,  amount  of  the  prize  is  forfeited  and  merges  in  the  reserve  fund 
of  the  Society.    In  any  of  the  above  cases  (except  only  the 
case  of  the  selection  not  being  made  within  the  prescribed  time) 
the  prize-holder  ceases  to  be  a  member  of  the  Society  and 
becomes  ineligible  to  rejoin  it.     The  prizes  for  each  year 
(whether  selected  by  the  council  or  the  prize-holder)  and  the 
annual  work  of  art  for  such  year  and  some  of  the  engravings  or 
copies  thereof  are  exhibited  in  the  same  year  (generally  in  the 
month  of  August)  in  the  gallery  of  the  Society.    The  exhibition 
includes  also  other  works  of  art  from  time  to  time  in  the 
Society's  possession.     The  exhibition  remains  open  two  or 
three  weeks  and  members  and  their  friends  have  free  admission 
thereto. 

Great  care  is  exercised  by  the  council  in  the  selection  and 
purchase  of  works  of  art  and  in  the  choice  of  artists  to  execute 
engravings  and  other  works  of  art,  with  the  view  of  ensuring 
that  the  same  shall  be  of  real  merit,  and  particularly  with  the 
view  of  elevating  art  and  creating  an  increased  demand  for 
works  of  art  and  an  improved  taste  on  the  part  of  the  public. 
The  Society  claim  to  have  materially  contributed  to  this  object 
by  the  encouragement  they  have  afforded  to  rising  artists  who 
have  been  by  their  means  assisted  to  establish  wide  reputations. 
-  The  council  have  also  from  time  to  time  offered  premiums  for 
the  best  works  executed  by  artists  in  competition  in  design, 
painting,  and  sculpture,  the  competition  being  conducted  and 
adjudicated  upon  by  the  council.  In  this  manner  premiums 
amounting  to  more  than  3000Z.  have  been  awarded  to  artists. 
The  last  of  such  premiums  was  awarded  in  the  year  1875,  and 
the  Society  may  again  (if  and  when  the  council  think  desirable) 
offer  similar  premiums.  The  Society  claim  (among  other  things) 
to  have  kept  alive  the  arts  of  line  engraving  and  of  medal  die 
engraving.  The  Society  published  in  1891  two  editions  of  an 
album  containing  reproductions  of  a  selection  of  the  works  of 
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art  from  time  to  time  executed  by  their  orders,  prefaced  by  a    H.  L.  (E.) 
short  account  of  the  Society  and  containing  trade  advertise-  189G 
ments  paid  for  by  the  respective  advertisers.    The  album  (after  overseers, 
taking  into  account  the  money  received  for  the  advertisements) 
is  sold  at  less  than  cost  price.  U  -  r x 

The  property  of  the  Society  consists  of  the  premises  No.  112  of  Londox. 
Strand  and  the  furniture  and  fittings  upon  such  premises,  and 
of  a  large  collection  of  engravings,  statuettes,  busts  and  meda^ls 
together  with  original  pictures,  statuary  bronzes  and  other 
v^orks  of  art,  and  includes  also  a  small  reference  library  for  the 
use  of  members  of  books  connected  with  the  fine  arts.  In  1891 
and  1892  the  Society  received  in  addition  to  the  subscriptions 
of  members  and  the  rent  received  in  respect  of  an  underlease 
the  sums  mentioned  below,  and  they  have  also  received  the 
payments  in  respect  of  the  album  mentioned  above.  -Save  as 
aforesaid  and  with  the  exception  of  a  few  works  of  art  which 
have  from  time  to  time  been  presented  to  the  Society  the  whole 
of  their  property  has  been  derived  from  the  subscriptions  of 
members,  and  they  have  no  income  other  than  their  current 
subscriptions.  In  1891  the  Society  let  their  gallery  for  25Z.  for 
a  private  view  of  pictures,  and  in  June  and  July  1892  for  50/. 
for  an  exhibition  of  equestrian  pictures  and  sketches.  It  is 
not  and  has  never  been  the  practice  of  the  Society  to  let  any 
part  of  the  premises  occupied  by  them  nor  (save  as  hereinbefore 
mentioned)  have  they  ever  done  so,  and  during  the  period 
covered  by  this  case  the  Society  has  not  in  fact  let  any  part  of 
such  premises. 

The  rated  premises  are  used  for  the  council  and  general 
meetings  of  the  Society  and  include  the  offices  in  which  the 
business  of  the  Society  is  transacted.  Thej^  contain  also  a 
gallery  for  the  annual  exhibition  aforesaid  and  rooms  in  which 
are  kept  the  Society's  works  of  art.  One  caretaker  sleeps  on 
the  premises  rent-free. 

On  November  17,  1892,  the  barrister-at-law  for  the  time 
being  appointed  to  certify  the  rules  of  friendly  societies  in 
England  certified  pursuant  to  6  &  7  Vict.  c.  86  upon  three 
copies  of  the  charter  and  by-laws  of  the  Society  submitted  to 
him  in  accordance  with  such  statute,  that  the  Society  was 
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H.  L.  (E.)  entitled  to  the  benefit  of  the  Act.    No  alteration  has  been 

1896  made  in  the  Society's  by-laws  since  the  date  at  which  such 

OvEESEEEs,  certificate  was  applied  for  as  aforesaid.    Notwithstanding  that 

*^^Savoy™         Society  was  established  in  1837  exemption  from  payment 

^-        of  rates  was  not  claimed  nntil  1892. 
Aet  Union 

OP  London.  The  Society  submit  that  under  the  circumstances  aforesaid 
~~  they  are  a  Society  established  exclusively  for  purposes  of 
science,  literature  or  the  fine  arts  and  should  be  exempt  from 
the  rates  in  respect  of  the  premises  occupied  by  them  for  the 
transaction  of  their  business  and  for  carrying  into  effect  their 
purposes  within  the  meaning  of  6  and  7  Yict.  c.  36,  and  that 
they  are  also  within  the  meaning  of  such  Act  supported  wholly 
or  in  part  by  annual  voluntary  contributions,  and  that  they  do 
not  and  by  their  laws  may  not  make  any  dividend,  gift,  division 
or  bonus  in  money  unto  or  between  any  of  their  members,  and 
that  they  have  complied  with  the  required  conditions  and 
obtained  the  certificate  of  the  barrister-at-law  as  required  by 
the  Act,  and  that  therefore  they  are  entitled  under  the  Act  to 
exemption  from  liability  to  be  assessed  or  rated  or  to  pay  rates 
in  respect  of  the  rated  premises.  The  respondents  contend 
from  the  facts  stated  in  the  case  that  the  Society  is  not  exempt 
from  rates  under  6  &  7  Yict.  c.  36  and  that  the  Society  is  not 
established  exclusively  for  purposes  of  science,  literature  or  the 
fine  arts  within  the  meaning  of  the  Act. 

The  question  for  the  Court  is  whether  the  Society  is 
entitled  under  the  Act  6  &  7  Vict.  c.  36  to  such  exemption. 

The  Queen's  Bench  Division  held  that  the  Society  was  not 
exempt,  and  this  decision  was  reversed  by  the  Court  of  Appeal 
(Lord  Esher  M.E.  and  Kay  L.J.,  A.  L.  Smith  L.J.  dissenting) 
who  held  that  the  Society  was  entitled  to  the  exemption.  (1) 

The  Act  6  &  7  Yict.  c.  36  s.  1  exempts  from  rating  any 
land,  houses  or  buildings  or  parts  of  houses  or  buildings 
belonging  to  any  society  instituted  for  purposes  of  science, 
literature  or  the  fine  arts  exclusively,  either  as  tenant  or  as 
owner  and  occupied  by  it  for  the  transaction  of  its  business  and 
for  carrying  into  effect  its  purposes,  provided  that  such  society 
shall  be  supported  wholly  or  in  part  by  annual  voluntary  con- 
(1)  [1894J  2:Q.  B.  609. 
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tributions,  and  shall  not  and  by  its  laws  may  not  make  any   H.  L.  (E.) 
dividend,  gift,  division  or  bonus  in  money  mito  or  between  1896 
any  of  its  members,  and  provided  also  that  such  society  shall  ovekseees, 
obtain  the  certificate  of  the  barrister-at-law  "  for  the  time  being  ^^^^^r,^^^ 
appointed  to  certify  the  rules  of  friendly  societies. 

Akt  Union 
OF  London. 

Feb.  18,  Sir  E.  Clarke  Q.G.  and  Halclinstein  for  the  appel- 
lants.  The  Society  is  not  carried  on  exclusively  for  the  purposes 
of  the  fine  arts.  It  is  a  trading  concern  engaged  in  buying  and 
selling  pictures.  No  one  could  say  that  Mudie's  Library  existed 
for  the  promotion  of  literature,  and  the  two  cases  are  much  alike. 
It  is,  to  use  Talfourd  J.'s  language,  "  a  joint  stock  society  for  the 
purchase  of  pictures."  Secondly,  it  is  not  supported  by  volun- 
tary contributions."  In  this  connexion  "voluntary"  means 
gratuitous — where  no  consideration  is  given;  or,  as  A.  L. 
Smith  L.J.  below,  quoting  from  Lord  Campbell  C.J.'s  judgment 
in  Bussell  Institution  v.  St.  Gileses  Vestry  (1),  observed,  "made 
for  disinterested  motives  for  the  benefit  of  others."  These 
contributions  are  not  so  made,  for  it  is  an  inducement  re- 
peatedly put  forward  in  many  forms  by  the  respondents  that 
the  member  gets  at  least  his  money's  worth  in  return  for  his 
subscription.  They  have  also  valuable  property  from  which 
they  receive  rents.  The  authorities,  which  are  perhaps  more 
than  usually  conflicting  and  inconsistent  with  one  another, 
with  themselves  and  with  principle,  are  collected  in  the  Neio 
University  Club  Case.  (2)  It  cannot  be  said  that  where  a 
substantial  return  is  made  in  return  for  annual  payments — and 
the  term  "  payment "  is  repeatedly  used  in  the  respondent's 
album — that  the  Society  exists  exclusively  for  the  advancement 
of  fine  art,  or  that  the  payments  are  voluntary  in  the  sense 
intended  by  the  Act  of  Parliament.  In  Commissioners  of 
Inland  Bevenue  v.  Forrest  (3)  Lord  Macnaghten  points  out  that 
the  exemption  conferred  by  this  Act  is  much  narrower  than 
that  which  is  given  in  the  Customs  and  Inland  Kevenue  Act 
1885  s.  11  sub-s.  3.  The  reasoning  of  A.  L.  Smith  L.J.  below 
is-' conclusive. 


(1)  3  E.  &  B.  41G  ;  23  L.  J.  (M.C.)  05.  (2)  18  Q.  B.  D.  720. 

(3)  15  App.  Gas.  331. 
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H.  L.  (E.)  Si?'  B.  T.  Beid  Q.G.  and  L.  S.  Bristoioe  for  the  respondents, 

1896  Both  conditions  for  exemption  are  fulfilled.    The  Society  exists 

OvEESEEEs,  exclusively  for  the  advancement  of  art  and  is  in  part  or  wholly 

'^'s'avo™^  maintained  by    voluntary  contributions."    The  objects  of  the 

^-  institution  are  one  thinej — the  motives  of  its  members  may  be 
Aet  Union  ,         *^       _  , 

OF  London,  another.  A  charity  bazaar  is  not  less  charitable  because  things 
are  bought  and  sold.  The  union  makes  no  profits  and  dis- 
tributes no  bonus.  There  is  a  large  accumulation  of  pictures 
over  and  above  the  prizes  and  engravings  given  to  members. 
It  is  not  the  less  exclusively  dedicated  to  art  because  the  sub- 
scribers get  something  in  the  nature  of  a  quid  pro  quo.  "What 
is  purchased  is  not  a  picture,  but  membership.  Secondly, 
"  voluntary  "  is  opposed  to  compulsory :  Churchwardens  and 
Overseers  of  Birmingham  v.  Shaw  (1) ;  Liverpool  Library  v. 
Mayor,  dc,  of  Liverpool  (2)  ;  ChurchwardeJis,  dx.,  of  St.  Anne^ 
Westminster  v.  Linncean  Society  (8)  ;  Beg.  v.  Bradford 
Library.  (4)  Bussell  Institution  v.  St.  Giles's  Vestry  (5)  was 
the  case  practically  of  a  club  ;  and  in  St.  Manjlebone  v.  Zoo- 
logical Society  of  London  (6)  the  public  were  admitted  on 
payment,  so  that  the  gardens  were  an  ordinary  pleasure  resort. 
The  same  observation  applies  to  Beg.  v.  Brandt  (7)  and  Beg.  v. 
GaskelL  (8)  According  to  the  authorities,  "  voluntary  "  does 
not  mean  "gratuitous,"  but  "not  compulsory" — that  which 
cannot  be  enforced  because  it  is  not  merely  a  bargain.  Further j, 
in  the  requirement  that  there  shall  be  no  "  dividend,  gift,  divi- 
sion or  bonus  in  money  "  the  words  "  in  money  "  apply  to  the 
whole  clause. 

Haldinstein,  in  reply,  cited  Beg.  v.  Listitutioii  of  Civil 
Engineers.  (9) 

The  House  took  time  for  consideration. 

(1)  10  Q.  B.  868 ;  18  L.  J.  (M.C.)        (5)  3  E.  &  B.  416  ;  23  L.  J.  (M.C.) 
89.  65. 

(2)  5  H.  &  N.  526  ;  29  L.  J.  (M.C.)        (6)  3  E.  &  B.  807  ;  23  L.  J.  (M.C.) 
221.  139. 

(3)  3  E.  &  B.  793  ;  23  L.  J.  (M.C.)        (7)  16  Q.  B.  462 ;  20  L.  J.  (M.C.) 
148.  119. 

(4)  1  E.  &  E.  88;  28  L.  J.  (M.C.)        (8)  16  Q.  B.  472;  21  L.  J.  (M.C.) 
73.  29. 

(9)  5  Q.  B.  D.  48. 
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May  5.  Loed  Halsbury  L.C.  (after  citing  6  &  7  Yict. 
€.  36,  s.  1).  My  Lords,  the  question  in  this  case  depends  upon 
a  very  simple  alternative  exposition  of  the  sense  in  which  the 
Legislature  used  the  v^ord  "  voluntary."  The  Society  is  partly 
supported  by  annual  contributions,  and  the  v7ord  "  voluntary  " 
must  be  construed  in  order  to  decide  whether  it  is  partly  sup- 
ported by  voluntary  contributions.  Two  conditions  have  been 
insisted  on  for  the  exemption  claimed  by  the  art  union ;  one  is, 
the  exclusive  devotion  of  its  property  to  the  purposes  of  art ; 
upon  that,  as  it  appears  to  me,  no  question  arises.  But  the 
other  condition  is  that  it  must  be  wholly  or  in  part  supported 
by  voluntary  contributions. 

My  Lords,  there  is  no  doubt  that  the  word  "  voluntary  "  is 
constantly  used  in  two  different  senses  :  it  is  constantly  used 
as  the  antithesis  of  something  done  under  compulsion  ;•  but  it 
i«  also  used  commonly  among  lawyers — and  not  uncommonly 
among  other  people — as  denoting  the  obtaining  or  giving  of 
something  without  anything  being  obtained  in  return.  A 
1-awyer  speaks  of  a  voluntary  conveyance  as  opposed  to  one 
which  involves  valuable  consideration.  It  is  common  to  hear 
of  some  institution  supported  by  voluntary  contributions. 
There  is  no  doubt  of  the  frequent  use  of  the  word  "  voluntary  " 
in  both  these  senses ;  and  the  problem  to  be  solved  is  in  what 
sense,  or  in  which  of  these  two  senses,  the  Legislature  has  used 
the  word  in  the  section  under  construction.  It  is  manifest  that 
if  used  in  the  former  sense  every  purchase  is  voluntary,  since  no 
one  can  be  compelled  to  buy ;  but  if  in  the  latter  sense,  there 
are  a  great  many  institutions  which  the  Legislature  may  well 
have  intended  to  encourage,  because  if  people  gave  their  money 
without  receiving  anything  in  return  towards  the  encouragement 
of  objects  which  the  Legislature  approved,  there  would  be  a 
reason  why  the  Legislature  should  exempt  such  institutions 
from  rating,  since  they  would  pro  tanto  relieve  the  national 
funds  from  burdens  to  which,  but  for  such  voluntary  contribu- 
tions, the  Legislature  itself  might  be  called  upon  to  contribute 
if  such  institutions  were  to  exist  at  all.  This  consideration 
would  seem  to  shew  that  it  is  in  the  latter  sense  that  the  word 
A.  C.  1896.  3  Z 
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H.  L.  (E.)  is  used,  and,  if  so,  it  is  fatal  to  the  claim  of  the  art  union  to  be 

1896  relieved  from  the  burden  in  question. 
OvEESEEEs,  hardly  admits  of  debate  that  the  Art  Union  gives  to  every 

Savoy subscriber  full  value  for  his  money.    The  document  published 

'y-  by  the  art  union  itself  appears  to  establish  very  clearly  that  the 
Aet  Union     "^^      „       ,     .  .    ,       ^     -,  •  . 

OP  London,  subscriber  obtains  as  an  equivalent  for  his  contribution  money  s 

Lord  HaisbTiiy  worth  at  Icast  equal  to  if  not  beyond  the  amount  he  has  sub- 
scribed.  I  cannot  therefore  regard  this  as  a  voluntary  contri- 
bution ;  it  is  a  prudent  and  V7ell-re warded  investment.  The 
result  is  that  the  exemption  cannot  be  insisted  on,  and  I  move 
your  Lordships  that  the  judghient  of  the  Court  of  Appeal  be 
reversed,  and  the  appeal  allowed  with  costs. 

LoED  Heeschell.  My  Lords,  the  question  raised  by  this 
appeal  is,  whether  the  respondents  are  exempt  from  liability  to 
be  rated  in  respect  of  a  building  occupied  by  them,  on  the 
ground  that  it  belongs  to  a  Society  instituted  for  purposes  of 
the  fine  arts  exclusively,  and  is  occupied  by  it  for  carrying  into 
effect  its  purposes,  and  that  the  Society  is  supported  wholly  or 
in  part  by  annual  voluntary  contributions. 

The  Divisional  Court  of  the  Queen's  Bench  held  that  the 
respondents  were  not  so  exempt ;  but  this  judgment  was 
reversed  by  the  Court  of  Appeal,  A.  L.  Smith  L.J.  dissenting. 

It  is  stated  by  the  charter  that  the  respondent  Society  was 
formed  "  for  the  general  advancement  of  the  fine  arts,  and  for 
promoting  and  facilitating  a  greater  knowledge  and  love  of  the 
arts  of  design  on  the  part  of  the  public  generally."  "Whatever 
view  may  be  taken  of  the  means  employed  to  accomplish  this 
end,  I  see  no  reason  to  doubt  that  the  Society  was  instituted 
for  the  purposes  of  the  fine  arts  exclusively  within  the  meaning 
of  the  statute,  and  that  these  purposes  have  not  been  departed 
from.  Upon  this  point  the  Court  of  Appeal  was  unanimous. 
The  question  which  gave  rise  to  a  difference  of  opinion  is  one  of 
greater  difficulty.    Is  the  Society  supported  wholly  or  in  part 

by  annual  voluntary  contributions  "  ?  These  words  have  been 
the  subject  of  much  discussion,  and  there  are  many  judicial 
dicta  bearing  upon  their  meaning.    I  proceed  at  once  to  an 
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examination  of  the  authorities,  for  if  these  had  been  uniform  H.  L.  (E.) 

and  consistent  your  Lordships  would  have  been  unwilKng,  1896 

though  not  bound  by  them,  to  disturb  a  long-settled  construe-  overseees, 

tion  of  the  statute.    But  it  will  be  seen  that  this  is  very  far  ^^g^^^'^^ 

from  being  the  case. 

.  ...  Aet  Union 

The  earliest  of  the  authorities  is  the  Churchwardens  of  op  London. 

Birmingham  v.  Shaw.  (1)  Lord  Denman  C.J.,in  delivering  the  Lord  Herecheu. 
judgment  of  the  Court,  said  :  It  is  perhaps  not  easy  to  deter- 
mine  what  the  Legislature  intended  by  the  word  '  voluntary ' 
in  this  combination  ....  Upon  consideration  we  think  that 
annual  contributions  will  satisfy  the  condition  required,  if  they 
commence  of  the  party's  own  choice,  are  so  continued,  and  may 
be  withdrawn  at  pleasure  ....  If  the  contributor  was  free 
to  commence  his  contribution  and  incurs  no  legal  obligation  to 
continue  it  when  he  has  once  commenced,  and  upon  ceasing 
to  contribute  will  lose  no  more  than  the  privileges  of  member- 
ship in  respect  of  which  he  became  a  contributor,  it  seems  to 
us  that  he  must  be  considered  a  voluntary  contributor  unless 
we  add  something  to  the  idea  of  voluntariness,  which  in  ordi- 
nary language  it  does  not  import.  And  that  is  what,  in  fact,  is 
done  by  those  who  contend  that  it  must  be  also  gratuitous  and 
bring  no  return  of  any  kind  to  the  contributor."  This  judg- 
ment appears  to  me  to  lose  sight  of  the  fact  that  what  has  to  be 
construed  is  the  combination  "  voluntary  contributions,"  and  not 
merely  the  word  "voluntary"  alone,  or  in  some  other  combi- 
nation. It  may  be  that  this  word  is  ordinarily  used  as  the 
antithesis  to  "compulsory,"  though  in  legal  parlance  it  is  quite 
commonly  employed  to  describe  that  which  is  gratuitous  and 
without  consideration.  But  putting  aside  this  legal  acceptation 
of  the  word,  I  cannot  think  that  "  voluntary  ,  contributions  "  in 
the  statute  means  the  same  thing  as  "  voluntary  payments,"  or 
that  an  institution  can  properly  be  said  to  be  supported  by 
voluntary  contributions  where  these  are  the  price  paid  for  a 
purchase,  whether  of  goods  or  advantages,  merely  because  the 
person  making  the  payment  was  under  no  obligation  to  do  so. 

The  Birmingham  Case  (1)  was  followed  in  Beg.  v.  Overseers 
of  Manchester  (2),  the  Koyal  Manchester  Institution  being  held 
(1)  10  Q.  IJ.  808 ;  18  L.  J.  (M.C.)  89.  (2)  IG  Q.  B.  -119. 
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H.  L.  (E.)  exempt  from  rating.    In  Beg.  v.  Brandt  (1),  however,  where  it 

1896  was  sought  to  extend  the  exemption  to  a  concert  hall,  to  the 

OvEBSEERs,  concerts  in  which  subscribers  and  their  friends  alone  were 

"^"saTot™  admitted,  Lord  Campbell  C.J.  said  :    We  look  upon  this  institu- 

.  tion  as  totally  different  from  the  Birmingham  Library  or  the 

Aet  Union  .  . 

OF  London.  Manchester  Institution,  where  the  members,  not  with  a  view  to 
Lord  Herschell.  their  own  gratification,  but  to  the  good  of  others  by  cultivating 
in  them  a  taste  for  literature,  science,  and  the  fine  arts,  sub- 
scribe money  and  contribute  their  personal  trouble,  and  may, 
therefore,  be  fairly  supposed  to  be  ,  the  objects  of  the  special 
favour  of  the  Legislature  at  the  cost  of  their  fellow  parishioners." 
Again,  in  the  case  of  Beg.  v.  Gashell  (2),  a  house  belonging  to 
the  Portico  Society,  containing  a  library  and  reading-room,  the 
use  of  which  was  confined  to  members  of  the  society,  was  on 
the  same  grounds  held  not  exempt. 

The  question  next  arose  in  the  Bussell  Institution  Case,  (3) 
It  was  held  not  to  be  a  society  instituted  for  purposes  of  litera- 
ture exclusively ;  but  Lord  Campbell  made  some  observations 
on  the  part  of  the  enactment  now  under  consideration.  "  It  is 
unnecessary,"  he  said,  ''to  decide  whether  this  be  a  society 
supported  in  part  by  annual  voluntary  contributions  within  the 
meaning  of  the  Act.  There  may  be  ground  for  contending  that 
'  contribution '  here  does  not  mean  a  voluntary  annual  sub- 
scription or  payment  of  money  for  value  received  or  expected 
to  be  received  by  the  party  paying,  but  means  a  gift  from  dis- 
interested motives  for  the  benefit  of  others."  In  St.  Anne  v. 
Linncean  Society  (4)  a  building  belonging  to  that  society  was 
held  to  be  within  the  exemption.  Lord  Campbell  said  :  "  The 
case  in  no  way  resembles  the  Eussell  Institution,  where  news- 
papers were  supplied  and  accommodations  given  to  the  sub- 
scribers, preventing  the  payments  from  being  mere  voluntary 
contributions  for  the  promotion  of  science."  It  is  to  be  noted, 
too,  that  the  mere  fact  that  the  payments  of  the  Fellows  were 
voluntary  in  the  sense  that  they  might  be  discontinued  at  any 

(1)  16  Q.  B.  462 ;  20  L.  J.  (M.C.)  (3)  3  E.  &  B.  416  ;  23  L.  J.  (M.C.) 
119.           ^  65. 

(2)  16  Q.  B.  472;  21  L.  J.  (M.C.)  (4)  3  E.  &  B.  793;  23  L.  J.  (M.C.) 
29.   ,  ,  ■    ,  148. 
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time  was  apparently  treated  as  unimportant,  for  the  Chief   H.  L.  (E.) 
Justice,  after  pointing  out  that,  though  the  Fellows  were  under  1896 
an  obhgation  to  pay  while  they  continued  Fellows,  the  payment  overseers, 
was  still  voluntary,  seeing  that  the  obligation  was  incurred  by  a  '^'g^y^Y^^ 
voluntary  engagement  from  which  the  Fellows  were  at  liberty  ^  ^ 
to  v^thdraw,  added,  "  though  I  do  not  say  that,  even  if  they  op  London. 
-had  no  longer  the  power  to  withdraw,  the  payment  would  be  Lord  Herscheii. 
ihe  less  voluntary."  ' 

Whilst  the  building  belonging  to  the  Linnaean  Society 
obtained  the  benefit  of  the  exemption,  it  was  held  inapplic- 
able to  the  buildings  of  the  Zoological  Society.  (1)  The  decision 
turned  mainly  upon  the  earlier  provisions  of  the  enactment ; 
but  Lord  Campbell  C.J.  observed  that  if  it  had  been  necessary 
to  decide  the  point,  he  should  have  said  that  the  contributions 
were  not  voluntary  contributions  within  the  meaning  of  the 
Act,  inasmuch  as  subscribers  looked  to  the  amusement  which 
they  and  their  families  and  friends  would  derive  from  their 
'access  to  the  gardens.  And  on  the  same  point  Erie  J.  said : 
"As  to  the  question  whether  the  contributions  are  voluntary, 
we  have  expressed  an  opinion  that  contributions  are  not  so 
where  the  intention  is  to  purchase  a  private  convenience,  as  is 
the  case,  I  believe,  with  many  institutions  which  also  embrace 
scientific  objects." 

In  the  case  of  the  Bradford  Library  (2),  which  was  open  only  to 
members,  the  Queen's  Bench  followed  ih.e  Birmingham  Case.  (3) 
Erie  J.  said:  ''Although  personal  benefit  is  derived  by  each 
subscriber,  that  is  not  a  personal  benefit  or  convenience  such  as 
•has  been  mentioned  in  some  of  the  cases,  which  means  some- 
thing in  the  nature  of  that  derived  from  an  investment  of 
money,  though  not  absolutely  a  return  of  so  much  per  cent. ; 
if  you  by  investment  get  something  for  which  you  would  other- 
wise have  to  pay,  for  instance,  the  advantage  of  non-payment 
on  admission  to  public  gardens,  then  the  subscription  is  not 
voluntary."  This  does  not  seem  to  me  quite  consistent  with 
the  dictum  of  the  same  learned  judge  which  I  have  just  quoted. 

(1)  3  E.     B.  807;  23  L.  J.  (M.(\)        (2)  I  K.      K.  8S;  28  T..  J.  (M.C\) 
139.  73. 

(3)  10  Q.  B.  8(58  ;  18  L.  J.  (^NLC.)  80. 
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H.  L.  (E.)  Eacli  member  of  the  library  did  purchase  a  private  convenience. 

1896  He  obtained  the  opportunity  of  reading  books  v^bich  he  must 

OvERSEEEs,  otherwise  have  purchased  or  hired.    This  seems  to  me  to  be  a 

*^^Savoy™  return  for  the  investment  he  made  in  contributing  to  the  funds 

V.  of  the  Hbrary.  I  confess  I  am  unable  to  appreciate  the  distinc- 
Aet  Union  -  -, 

OP  London,  tion  which  the  learned  ]udge  suggests. 

Lord  Her&cheu.  Somewhat  similar  words  came  before  the  Courts  for  construc- 
tion  in  the  case  of  the  Customs  and  Inland  Eevenue  Act  1885, 
which  exempted  from  the  taxation  thereby  imposed  ''property 
acquired  by  or  with  funds  voluntarily  contributed."  The  view 
taken  of  the  meaning  of  the  words  "  voluntarily  contributed" 
in  the  Neiv  University  Club  Case  (1),  and  by  my  noble  and 
learned  friends  Lords  Watson  and  Macnaghten  in  the  case  of 
Commissioners  of  Inland  Bevenue  v.  Forrest  (2),  was  in  com- 
plete accordance  with  that  more  than  once  expressed  by  Lord 
Campbell  in  discussing  the  meaning  of  the  expression  "  volun- 
tary contributions." 

The  matter  now  comes  for  the  first  time  before  your  Lord- 
ships' House  for  decision.  I  do  not  think  it  was  intended  to 
exempt  from  rating  buildings  belonging  to  a  society  merely 
because  the  payments  by  which  it  was  wholly  or  in  part  sup- 
ported were  made  voluntarily  and  not  compulsorily,  when  they 
were  not  made  gratuitously,  but  were  the  price  of  advantages 
obtained  in  return  for  them.  The  expression  "  supported  by 
voluntary  contributions  "  has  long  been  well  known  in  connec- 
tion with  hospitals  and  other  institutions ;  I  think  the  essential 
idea  conveyed  by  them  is  that  the  payments  are  a  gratuitous 
offering  for  the  benefit  of  others,  and  not  the  price  of  an  advan- 
tage purchased  by  the  contributor.  It  was  pointed  out  by 
Kay  L.J.  that  in  the  case  of  some  hospitals  the  contributors 
receive  a  certain  number  of  letters  of  admission  measured  by 
the  amount  of  their  subscriptions.  But  though  this  may  give 
them  a  voice  as  to  the  persons  who  are  to  be  the  objects  of  the 
charity,  I  think  it  would  be  unreasonable  to  regard  the  contri- 
bution as  being  on  that  account  not  a  gratuitous  charitable 
gift,  but  the  purchase  of  a  personal  advantage.  If,  indeed,  a 
hospital  were  established  on  co-operative  principles,  each  con- 
(1)  18  Q.  B.  D.  720.  (2)  15  App.  Gas.  334, 
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tribntor  being  entitled  to  claim  medical  treatment  there,  and  H.  L.  (E.) 

the  inmates  being  confined  to  contributors,  I  should  say  that  1896 

it  was  not  supported  by  "  voluntary  contributions,"  even  though  oveeseees, 

there  was  nothing  to  compel  any  person  to  become  a  contri-  ^^gfyo^^ 

bntor,  and  he  mi^ht  cease  to  be  so  at  any  time  he  pleased.  . 

.  ^  .  Aet  Union 

Applying  the  construction  I  have  put  upon  the  statute  to  the  op  London. 

facts  of  the  present  case,  I  have  come  to  the  conclusion  that  Lord  Herschell. 
the  payments  made  by  the  members  of  the  Ait  Union  are  not 
"  voluntary  contributions."  Every  member  receives  each  year, 
in  return  for  his  subscription  of  a  guinea,  a  copy  of  an  engrav- 
ing, and,  in  addition,  one  chance  in  the  annual  distribution  of 
prizes.  He  may  purchase  extra  chances  at  half-a-guinea  each. 
The  council  also  present  a  consolation  prize  to  members  who 
have  paid  ten  consecutive  subscriptions  without  gaining  any 
prize.  This  arrangement,  they  say,  "has  given  great •  satisfac- 
tion and  has  avoided  any  disappointment  on  account  of  want 
of  success  in  the  annual  distribution."  And  they  point  out 
that  the  engraving  given  to  every  one  is  a  work  of  the  market 
value  at  least  of  his  subscription,  and  that,  looking  to  the  pro- 
bable extinction  of  line  engraving,  members  have  the  oppor- 
tunity of  acquiring  valuable  artist's  proofs,  the  value  of  which 
in  a  few  years  must  rise  to  many  times  their  present  cost.  In 
addition  to  this,  attention  is  called  by  the  council  to  the  fact 
that  the  highest  prize  of  one  year,  300/.,  with  2001.  added  by 
the  prizeholder,  was  expended  on  the  purchase  of  a  picture 
which  had  since  been  sold  for  upwards  of  1000/. 

When  statements  such  as  these  are  put  forward  by  the 
council  as  an  inducement  to  persons  to  join  the  society,  I 
cannot  but  hold  that  the  contributions  of  members  are  not 

voluntary  contributions  "  within  the  meaning  of  the  Act. 

I  think,  therefore,  that  the  judgment  appealed  from  should 
foe  reversed. 


LoED  Macnaghten.  My  Lords,  it  cannot,  I  think,  be 
denied  that  the  Art  Union  of  London  is  a  society  instituted  for 
the  purposes  of  the  fine  arts  exclusively.  That  seems  to  me  to 
be  clear  on  consideration  of  its  charter  and  by-laws  and  the 
provisions  of  the  Art  Unions  Act  1846.  But  it  seems  to  me  to 
be  equally  clear  that  the  Art  Union  of  London  cannot  properly 
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H.  L.  (E.)   be  described  as  a  society  "  supported  wholly  or  in  part  by 
1896       annual  voluntary  contributions."    This  description,  which  is 

>«»-y^  ..... 

OvEESEEEs,  an  essential  condition  of  immunity  under  the  Act,  has  given 
^^Sayoy^^  rise  to  a  good  deal  of  controversy  and  some  difference  of  opinion. 
Abt  Union  -^^^^^  from  authority  the  meaning  of  the  provision  would  seem 
OF  London,  to  be  tolerably  obvious.  The  first  observation  that  must,  I 
Lord       think,  occur  to  any  one  who  may  be  called  upon  to  construe  it 

  '   is  that  the  phrase  which  the  Legislature  has  adopted  is  an  old 

and  familar  acquaintance.  In  the  public  streets  it  meets  the  eye 
not  unfrequently  on  the  walls  of  schools  and  hospitals  ;  it  is  to 
be  found  in  the  forefront  of  many  charitable  appeals.  So  used, 
it  carries  with  it  a  meaning  which  nobody  can  mistake.  It 
means  that  the  institution  on  whose  behalf  the  statement  is 
put  forward  depends  for  its  support  on  freewill  offerings — on 
the  generosity  of  persons  acting  from  disinterested  motives^ 
and  not  looking  for  any  return  in  the  shape  of  direct  personal 
advantage.  Except  in  the  Act  of  1843  the  expression  is  not,  I 
think,  found  in  any  other  connection.  Nor  is  it,  so  far  as  I  am 
aware,  ever  used  in  any  other  sense  outside  the  Act.  It  is  only 
natural  to  suppose  that  the  enactment  points  to  contributions 
partaking  of  a  similar  character  and  made  in  a  similar  spirit. 
It  appears  to  me  to  be  almost  absurd  to  say  that  a  society  is 
supported  by  voluntary  contributions  when  it  prides  itself,  as 
the  Art  Union  of  London  openly  does,  on  returning  to  every 
contributor  the  equivalent  of  his  contributions  in  market  value 
and  money's  worth. 

Very  little  assistance  is  to  be  derived  from  the  reported  cases 
on  the  subject.  The  authorities  are,  I  think,  neither  clear  nor 
consistent.  The  error,  if  I  may  call  it  so,  began  with  the  case  of 
the  Birmingham  Library,  in  1849  {Churchwardens  of  Birming- 
ham V.  Shaw).  (1)  There  Lord  Denman  C.J.,  who  delivered 
the  opinion  of  the  Court  of  Queen's  Bench,  observes  that  "  it  is 
not,  perhaps,  easy  to  determine  what  the  Legislature  intended 
by  the  word  'voluntary'  in  this  combination."  Then  his 
Lordship  proceeds  to  take  the  word  out  of  its  setting,  and  to 
deal  with  it  as  if  it  stood  alone.  On  this  the  difficulty  vanishes> 
and  the  conclusion  is  that  if  the  contributor  was  free  to  com- 
mence his  contribution  and  incurs  no  legal  obligation  to  continue 

(1)  10  Q.  B.  868. 
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it,  he  must  be  considered  a  voluntary  contributor  ''unless,"  as 
his  Lordship  says,  "  we  add  something  to  the  idea  of  voluntari- 
ness which  in  ordinary  language  it  does  not  import."  Lord 
Denman's  view  was  carried  still  further  in  a  later  case,  where 
it  was  laid  down  that  a  contribution  paid  under  an  obligation 
voluntarily  incurred  is  a  voluntary  contribution "  :  Bradford 
Library  Society  v.  Churchivardens  of  Bradford  (1),  per  Lord 
Campbell  citing  Churchwardens  of  St.  Anne  v.  Linncean 
Society.  (2)  So  that  it  seems  it  would  not  be  inappropriate  to 
describe  a  co-operative  store  where  membership  is  constituted  by 
the  purchase  of  an  annual  ticket,  or  even  the  ground  landlord  of 
a  fashionable  quarter  in  London,  as  supported  in  part  by  annual 
voluntary  contributions.  On  the  other  hand,  in  order  to  escape 
from  the  consequence  of  this  view,  which  would  render  the 
condition  under  consideration  almost,  if  not  altogether,  un- 
meaning, it  has  been  held  in  several  cases  that  where  a  con- 
tributor derives  personal  advantage  from  being  a  member  of  a 
society,  the  society,  though  formed  for  one  of  the  purposes 
favoured  by  the  Act,  cannot  be  considered  as  formed  for  that 
purpose  "  exclusively."  This  mode  of  construction  may  be 
admissible  when  the  society  is  not  incorporated,  and  its  purpose, 
consequently,  is  not  defined  by  charter  or  statute.  When, 
however,  that  is  the  case,  it  seems  to  confuse  the  purpose  of 
the  society  with  the  object  of  individual  members  in  joining  it. 
In  some  cases  it  has  been  said  that  contributions  which  go  to 
purchase  some  private  benefit  in  the  shape  of  amusement  or 
convenience  are  not  to  be  deemed  voluntary  according  to  the 
true  intention  of  the  Act.  I  think  that  is  so  ;  but  then  I  think 
that  this  intention  is  only  to  be  discovered  by  taking  the  words 
as  they  occur— in  the  combination  in  which  they  are  .placed — 
not  by  breaking  up  a  compound  expression  and  weighing  the 
words  separately. 

I  agree  with  the  view  that  A.  L.  Smith  L.J.  lias  expressed, 
and  I  think  that  the  appeal  must  be  allowed. 


H.  L.  (E.) 
1896 

OVERSEEES, 
&C.,  OF  THE 

Savoy 

V. 

Art  Union 
OP  London. 

Lord 

Macnaghten. 


LoED  Shand.    My  Lords,  in  the  decision  of  tliis  case  I 
think  a  distinction  must  be  clearly  drawn  between  thc^  purpose 
for  which  the  Society  was  instituted,  and  the  objects  of  tliose 
(1)  1  E.  &^  E.  at  p.  90.  (2)  3  E.     1^.  70r>. 
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H.  L.  (E.)  who  join  it,  and  who  annually  subscribe  to  its  funds.  The 

1896  society  was,  I  think,  instituted  for  the  promotion  of  the  fine 

OvEESEEKs,  arts  exclusively.    The  question  whether  it  has  been  supported 

"^^Savoy^  wholly  or  in  part  by  voluntary  contributions  involves  a  con- 

^    I-        sideration  of  the  obiect  and  purpose  which  the  persons  who 
Art  Union     .  ..... 

OF  London,  give  the  annual  contributions  have  in  view  in  becoming 

Lord  Shand.  contributors. 

Now,  it  seems  to  be  quite  clear  that  the  inducement  held  out 
to  contributors  to  join  the  society,  and  which,  therefore,  may 
be  taken  to  shew  the  object  for  which  the  contributors  become 
members,  is  that  they  will  receive  a  return,  not  in  money  it  is 
true,  but  in  money's  worth,  which  appears  to  me  to  be  the  same 
thing,  for  every  contribution  made.  The  members  become  in 
truth  purchasers  of  personal  property  in  the  form  of  engravings, 
with  the  addition  of  the  chance  of  prizes  in  the  shape  of 
paintings — advantages  which  form  an  adequate  return  for  the 
money  subscribed.  I  agree  with  your  Lordships  in  thinking 
that  money  subscribed  in  this  way  cannot  be  properly  regarded 
as  "voluntary  contributions."  That  term  seems  to  me  to 
imply  not  merely  that  the  subscriber  chooses  of  his  own  free 
will  to  make  his  contribution,  but  that  he  does  so  for  the  benefit 
of  others — as  in  the  support  of  a  hospital  or  other  charitable 
institution,  or  in  the  promotion  of  science,  literature  or  the  fine 
arts.  It  is  not,  I  think,  properly  applicable  to  what  is  in 
substance  a  business  transaction  or  investment  in  which  the 
stipulation,  or  at  least  the  agreement,  is  that  a  personal  advant- 
age substantially  of  the  value  of  the  sum  subscribed  is  to  be 
received  in  return  by  the  contributor.  I  therefore  concur  in 
thinking  that  the  judgment  of  the  Court  of  Appeal  should  be 
reversed. 

Order  of  the  Court  of  Appeal  reversed  and  judg^ 
ment  of  the  Queen's  Bench  Division  restored 
with  costs  here  and  below  :  cause  remitted  to 
the  Queen's  Bench  Division, 

Lords'  Journals y  May  5,  1896. 


Solicitors  for  appellants  :  B.  H.  d  E,  Van  Tromp^ 
Solicitors  for  respondents :  Hopgoods  d  Dowson, 
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[HOUSE  OF  LOKDS.] 
THE  COUNTY  COUNCIL  OF  DEEBY  .    Appellants  ;    h.  l.  (e.) 


Highway — Main  Road — Footivays,  Repair  of,  in  Urban  Districts — Highways 
and  Locomotives  {Amendment)  Act  1878  (c.  77)  s.  13 — Local  Government 
Act  1888  (c.  41)  s.  11. 

A  county  council  is  liable  under  tlie  Local  Government  Act  1888  (c.  41) 
s.  11  sub-s.  2  to  make  to  the  urban  authority  an  annual  payment  towards 
the  costs  of  the  maintenance  and  repair  in  an  urban  district  of  the  paved 
footpaths  upon  or  at  the  sides  of  disturnpiked  roads  which  have  become 
main  roads  under  the  Highways  and  Locomotives  (Amendment)  Act  1878 
(c.  77)  s.  13. 

The  decisions  to  this  effect  in  Ln  re  Warminster  &c.  (25  Q.  B.  D.  450) 
and  Ln  re  Burslem  &c.  ([1896]  1  Q.  B.  24)  approved. 

The  road  which  leads  from  Buxton  to  Derby  passing  through 
Matlock  Bath  was  a  turnpike  road  till  1883  when  it  was  dis- 
turnpiked and  became  a  main  road  within  the  meaning  of  the 
Highways  and  Locomotives  (Amendment)  Act  1878  (c.  77)  s.  13. 
The  respondents  as  an  urban  authority,  having  under  the  Local 
Government  Act  1888  (c.  41)  s.  11  sub-s.  2  claimed  to  retain 
the  powers  and  duties  of  maintaining  the  main  road  within 
their  district,  called  upon  the  appellants  as  the  county  council 
for  Derby  to  pay  to  them  the  sum  of  3101.  6s.  3d.  for  the  repair 
of  the  paved  footpaths  at  the  side  of  the  main  road  during  the 
two  years  ending  March  31,  1892.  The  appellants  denying 
their  liability  on  the  ground  that  the  footpaths  were  not  part 
of  the  main  road  were  sued  by  the  respondents.  Wright  J., 
who  tried  the  action  without  a  jury,  being  bound  by  Ln  re 
Warminster  (1)  gave  judgment  for  the  plaintiffs  for  264/.  18^;.  ScL 
(the  amount  determined  by  the  award  of  the  Local  Govern- 
ment Board  under  s.  11  sub-s.  3),  and  the  Court  of  Appeal 


1896 


AND 


THE  UEBAN  DISTEICT  OF  MATLOCK 
BATH  AND  SCAETHIN  NICK      .  . 


April  28. 


(1)  25  Q.  B.  T).  "150. 
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H.  L.  (E.)    (Lord  Esiier  M.E.,  Kay  and  Eigby  L.J  J.)  dismissed  the  defend- 

1896       ants'  appeal  with  costs.    From  these  decisions  the  defendants 

County     brought  the  present  appeal. 
Council 
OF  Deeby 

V.  April  27.    Littler  Q.C.  and  Cripps  Q.C.  (Etherington  Smith 

District    with  them)  for  the  appellants.     This  is  virtually  an  appeal 
^Bath^and^  from  In  re  Burslem  dec.  (1)  and  In  re  Warminster  dc:  (2)  where 
^^NicK°^  question  now  at  issue  arose.    The  question  is  whether 

  where  a  disturnpiked  road  becomes  a  main  road  under  the  Act 

of  1878  the  county  council  is  liable  under  the  Local  Govern- 
ment Act  of  1888  for  the  repair  of  paved  footpaths  which  are 
at  the  side  of  the  main  road,  but  which  were  never  repairable 
by  the  turnpike  trustees,  and  were  therefore  never  part  of  the 
turnpike  road.  The  sole  object  of  s.  13  of  the  Act  of  1878 
was  to  transfer  to  the  county  half  the  burden  of  repairing  roads 
which  were  disturnpiked  and  which  while  turnpike  roads  were 
repairable  by  the  turnpike  trustees.  It  was  never  intended  to 
throw  upon  the  county  a  burden  which  had  never  lain  upon 
the  turnpike  trustees.  By  the  General  Turnpike  Act  (3  Geo.  4 
c.  126)  s.  112  turnpike  trustees  had  no  power  to  repair  paved 
footpaths  at  the  side  of  the  turnpike  road ;  they  were  repairable 
by  the  inhabitants  of  the  town  and  never  were  part  of  the 
turnpike  road.  Part  of  the  highway  they  are :  but  that  is 
quite  a  different  thing.  This  being  so  under  the  Act  of  1878, 
the  Legislature  cannot  have  intended  by  the  Act  of  1888 
to  enlarge  the  liability,  and  the  term  "main  road"  in  the 
later  Act,  which  is  not  expressly  defined,  must  mean  a  road 
which  has  ceased  to  be  a  turnpike  road,  that  is  the  carriage- 
way. The  Act  of  1888  made  the  county  liable  for  the  whole 
repair  of  such  roads,  instead  of  the  half  as  provided  by  the  Act  of 
1878.  But  there  is  not  a  w^ord  implying  an  intention  to  make 
the  county  liable  for  matters  for  which  the  turnpike  trustees 
were  not  liable.  Cases  may  well  occur  where  it  would  be  a 
monstrous  injustice  to  lay  the  burden  on  the  county :  for 
instance  footpaths  on  land  which  was  not  originally  part  of 
the  highway  subject  to  the  turnpike  trust,  might  afterwards 
become  dedicated  to  the  public  and  be  paved  and  flagged  by 
(1)  [1896]  1  Q.  B.  24.  (2)  25  Q.  B.  D.  450. 
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tbe  inhabitants  of  a  town.    In  Justices  of  West  Biding  v.    H.  L.  (E.) 
Beg.  (1)  Lord  Blackburn  distinguishes  between  a  turnpike  road  i896 
and  a  parish  highway,  and  throughout  the  Turnpike  Acts  a  couxty 
distinction  is  drawn  between  a  road  and  a  footpath.    Many  Qp*^^^p^^ 
through  roads  have  for  long  distances  no  footpaths,  and  the 
strips  along  the  side  though  they  might  be  parts  of  the  highway  District 
were  never  considered  part  of  the  turnpike  road.    Sect.  15  of  ^B^n'^ANif 
the  Act  of  1878  gives  power  in  certain  cases  to  declare  an  ^^^^^^ 

ordinary  highway  to  be  a  "  main  road  "  ;  therefore  in  the  absence   

of  an  order  to  that  effect  disturnpiked  roads  alone  are  main 
roads,  and  the  county  council  can  be  under  no  greater  obligation 
than  were  the  turnpike  trustees.  This  view  is  supported  by 
Justices  of  Lancashire  v.  Mayor,  dc,  of  Bochdale  (2)  and  Jus- 
tices of  Lancashire  v.  Improvement  Commissioners  of  Neioton  in 
Makerfield.  (3)  Before  the  Local  Government  Act  1888  no 
attempt  had  ever  been  made  to  make  a  footpath  repairable  by 
the  county  authority.  Sect.  11  of  that  Act  is  virtually  a  penal 
section  casting  an  additional  burden  on  the  county  council,  and 
it  must  be  shewn  affirmatively  that  a  greater  liability  attaches 
to  the  county  council  than  rested  on  the  turnpike  trustees. 

Lawson  Walton  Q.C.  and  Macmorran  Q.C.  for  the  respondents 
were  not  heard. 


April  28.  LoED  Herschell.  My  Lords,  the  question  in 
the  present  case  is  whether  the  appellants,  the  county  council 
of  Derby,  are  liable  to  bear  the  expense  of  repairing  footways 
which  are  on  either  side  of  a  carriage-way  which  passes  through 
Matlock  Bath  and  which  was  formerly  a  turnpike  road.  The 
question  arises  substantially  upon  the  construction  of  the 
Highways  and  Locomotives  (Amendment)  Act  1878,  because, 
although  the  Local  Government  Act  1888  casts  upon  the  county 
the  entire  maintenance  and  repair  of  main  roads,  in  order  to  see 
what  are  main  roads  it  is  necessary  to  look  at  the  Act  of  1878. 
The  13th  section  provides  that  "  For  the  purposes  of  this  Act, 
and  subject  to  its  provisions,  any  road  which  has  within  the 
period  between  the  31st  of  December,  1870,  and  the  date  of  the 


(1)  8  App.  Cas.  781,  790.  (1>)  8  App.  Ca«'.  404. 

(3)  11  App.  Cas.  41G. 
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Council 
OP  Derby 

V. 

Ueban 


Lord  Herschell. 


H.  L.  (E.)   passing  of  this  Act,  ceased  to  be  a  turnpike  road,  and  any  road 

1896      which  being  at  the  time  of  the  passing  of  this  Act  a  turnpike 

County    ^oad  may  afterwards  cease  to  be  such,  shall  be  deemed  to  be  a 

main  road,"  and  then  it  casts  one-half  of  the  expenses  incurred 

in  the  maintenance  of  such  road  on  the  county.     The  only 

District    change  made  by  the  later  Act  is  to  turn  that  burden  of  one-half 
OF  Matlock  -  ,    ,^         >-     i      n  <? 
Bath  and  i^^o  *he  entire  burden  oi  repair. 

^  NIC™  "^^^  question,  I  think,  to  be  determined  is,  "What  is  the 
meaning  of  "  a  road  which  has  ceased  to  be  a  turnpike  road  " 
in  the  13th  section  which  I  have  read  ?  I  should  state  that 
the  footways  in  question  passing  through  Matlock  Bath  have 
been  paved  and  kept  in  repair  by  the  urban  district  authority. 
It  is  contended  on  behalf  of  the  appellants  that  the  object  of 
the  13th  section  of  the  Act  of  1878,  and  its  only  object,  was  to 
transfer  to  the  county  one-half  of  the  burden  of  repair,  which 
whilst  the  road  was  a  turnpike  road  was  borne  by  the  turnpike 
trustees,  and  that  it  was  not  intended  to  cast  upon  the  county 
the  burden  of  repair  in  respect  of  anything  which  was  not 
repaired  by  the  turnpike  trustees. 

My  Lords,  the  section  is  not  so  framed :  it  does  not  in  terms 
indicate  any  such  intention.  If  that  had  been  the  intention  it 
might  have  been  expressed  in  language  very  simple  and  unam- 
biguous. The  Legislature  has  in  terms  cast  upon  the  county 
by  that  section  one-half  of  the  repair  of  the  roads  when  they 
"  cease  to  be  turnpike  roads,"  whatever  the  meaning  of  those 
words  may  be.  It  seems  to  me  impossible  for  your  Lordships 
to  speculate  as  to  what  were  the  intentions  of  the  Legislature 
in  making  this  change.  It  is  very  possible  that  in  this  case  (it 
would  not  be  without  precedent)  certain  results  may  arise 
incidental  to  the  legislation,  which  were  not  foreseen  at  the 
time  when  the  Act  was  passed,  which  may  produce  some 
inequality,  perhaps  even  an  unfair  inequality  of  burden ;  but  if 
your  Lordships,  instead  of  interpreting  the  language  used 
according  to  its  plain  meaning,  were  upon  any  such  speculation 
to  endeavour  to  do  what  is  called  justice,  you  would  be  just  as 
likely,  whilst  doing  perhaps  justice  in  a  particular  direction,  to 
create  as  great  or  even  a  greater  injustice  in  another  direction. 
Any  appeal  of  that  sort  with  reference  to  the  unfair  incidence 
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of  this  burden  of  repair  must  be  made  to  the  Legislature  and  H.  L.  (E.) 

not  to  the  Courts.  1896 

Now,  the  question  is,  "What  is  meant  by  a  road     which  has  County 

ceased  to  be  a  turnpike  road  "  ?    My  Lords,  it  is  said  that  (jp^;^^^^ 

under  the  General  Turnpike  Act  of  Geo.  4  the  turnpike  trustees  v. 

.  .  „  T  Urban 

had  no  power  to  pave  or  keep  m  repair  these  footways,  and  District 

that,  therefore,  they  cannot  be  regarded  as  any  part  of  the  ^bath^aniT 
turnpike  road.  If  the  matter  now  arose  for  the  first  time  ^^^^^^ 
I  think  it  would  be  open  to  substantial  argument — such  as  was 
urged  in  the  cases  to  which  I  will  call  attention  in  a  moment — 
that  where  any  part  of  that  which  would  otherwise  be  a  turn- 
pike road  was  repaired  by  an  authority  other  than  the  turnpike 
trustees,  where  the  turnpike  trustees  on  that  part  of  the  road 
could  have  set  up  no.  turnpike,  and  where  the  expense  was 
borne  entirely  by  some  other  authority — that  could  not  be 
regarded  as  a  part  of  the  turnpike  road — that  it  ceased  to  be 
part  of  the  turnpike  road  so  soon  as  the  authority  to  repair  it 
and  deal  with  it  as  with  other  parts  of  the  turnpike  road 
ceased.  My  Lords,  that  was  the  argument  which  was  urged 
in  this  House  in  the  case  of  Justices  of  the  West  Biding  v. 
Beg.  (1),  and  afterwards  in  the  case  of  Justices  of  the  Peace  of 
the  County  of  Lancaster  v.  Improvement  Commissioners  of 
Newton  in  Makerfield.  (2)  But  that  argument  was  urged  in 
vain,  and  it  was  held  in  both  those  cases  that  even  though  a 
portion  of  a  turnpike  road  had  during  the  currency  of  the  term 
for  which  the  trust  was  created  become  part  of  a  street  within 
a  borough  and  no  longer  repairable  by  the  turnpike  trustees,  it 
nevertheless  remained  so  far  a  part  of  the  turnpike  road  as  to 
become  part  of  the  main  road  when  the  trust  expired  within 
the  time  specified  in  s.  13.  My  Lords,  therefore  it  seems  to  me 
that  the  argument  to  which  I  have  alluded,  that  this  cannot  be 
regarded  as  part  of  the  turnpike  road  which  became  a  main  road 
on  the  ceasing  of  the  turnpike  trust,  because  the  footways  were 
maintained  and  repaired  by  the  urban  district  authority,  cannot 
be  maintained.  That  being  so,  it  seems  to  me  that  if  on  that 
ground,  namely,  the  fact  that  the  expense  of  repair  is  borne  by 
the  urban  district  authority,  the  footways  cannot  be  declared 
(1)  8  App.  Cas.  781,  790.  (2)  11  App.  ('as.  IIO. 
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H.  L.  (E.)   no  part  of  the  turnpike  road,  it  is  impossible  to  distinguish 
1896      these  parts  of  the  footways  from  the  other  parts  which  are  out- 
County     side  the  district  of  the  urban  district  authority,  and  which  can  be 
of*Derby         have  been  maintained  and  repaired  by  the  turnpike  trustees. 

Unless  it  can  be  shewn  that  these  footways  are  equally  outside 


V. 

Ueban 


DisTEicT    the  definition  of  a  turnpike  road,  and,  therefore,  a  main  road,  the 
%ATH^ANif  case  must  fail  as  to  the  portions  which  are  within  the  province 
^  NicK^^    of  the  urban  district  authority  and  have  been  repaired  by  them. 
,   —~  ^  „      It  has  been  argued  on  behalf  of  the  appellants  that  all  these 

Lord  Herschell.  ^ 

  footways  are  outside^  the  definition  of  a  main  road,  because  they 

are  outside  the  definition  of  a  turnpike  road,  and  that  they  form, 
in  fact,  no  part  of  that  road  at  all.  The  case  has  been  put  in 
different  ways.  It  has  been  suggested  that  all  that  is  turnpike 
road  is  that  part  of  any  highway  which  is  metalled  and  adapted 
for  use  by  vehicles  or  horses,  and  that  any  part  of  the  highway 
which  has  not  been  so  adapted,  although  a  portion  of  the  high- 
way, is  no  portion  of  the  turnpike  road.  My  Lords,  it  seems 
to  me  that  contention  is  wholly  untenable.  That  it  is  so,  I 
think,  is  capable  of  demonstration.  Take  the  case  of  a  portion 
of  the  highway  which  is  in  grass  outside  the  footpath,  perhaps 
on  one  side,  perhaps  on  both  sides  of  the  road — a  very  common 
case.  It  cannot  be  doubted  that  no  person  riding  a  horse  could 
ride  along  that  green  part  of  the  highway  without  paying  toll  ; 
it  is  equally  free  from  doubt  that,  having  paid  toll,  he  would 
have  a  right  to  ride  along  it  because  it  was  part  of  the  highway. 
But  does  not  that  of  itself  suffice  to  shew  that  it  must  be  a  part 
of  the  turnpike  road  ?  It  is  a  part  of  the  highway  accessible 
for  use  only  by  payment  of  the  toll.  Then  can  it  be  contended 
that  the  pathways  which  run  along  or  upon  a  turnpike  road  are 
not  part  of  that  turnpike  road?  I  see  no  ground  for  saying 
that  they  can  be  excluded  from  the  definition  of  a  turnpike 
road.  It  is  quite  true  the  words  turnpike  road  "  are  used  in 
,  various  senses,  and  not  always  consistently,  in  the  Turnpike 
Act.  The  language  is  somewhat  loose,  and  the  expression  is, 
obviously,  according  to  the  context,  used  in  a  different  sense  in 
different  places.  But  I  am  satisfied  that  there  are  provisions  of 
the  Turnpike  Act  in  which  the  words  "  turnpike  road "  are 
used  as  including  footway  as  well  as  carriage-way;  and,  of 
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course,  unless  the  appellants  could  go  this  length,  that  in  no   H.  L.  (E.) 
part  of  the  Act  does  turnpike  road  include  footway,  they  would  1896 
not  have  advanced  a  step  towards  establishing  the  proposition  county 
which  they  seek  to  estabHsh.  of^Deeby 

Therefore,  my  Lords,  I  have  come  to  the  conclusion,  agreeing  ^v. 
with  the  Court  below  in  this  case,  and  with  the  Queen's  Bench  District 
Division  in  the  Warminster  Case  (1),  that  the  footways  which  ^BATH^if 
run  along  the  sides  of  the  turnpike  road  cannot  be  said  to  be  no 
part  of  the  turnpike  road.    If  they  are  part  of  the  road,  then 
they  are  part  of  a  road  to  which  the  turnpike  trust  applied, 
and  on  the  ceasing  of  that  turnpike  trust  the  road  became  a 
main  road. 

It  was  suggested  by  Mr.  Cripps  on  behalf  of  the  appellants 
that  there  may  be  roads  which  are  on  land  which  was  not  part 
of  the  highway  to  which  the  turnpike  trust  applied,  but  which 
became  dedicated  to  the  public  use,  subsequent  to  the  creation 
of  the  turnpike  trust,  and  which  were  paved  and  flagged  for  use 
by  the  inhabitants  of  a  town.  My  Lords,  such  a  case  is  con- 
ceivable ;  it  is  not  the  ordinary  case,  and  no  question  with 
regard  to  such  a  footway  arises  in  the  present  case.  It  is  quite 
clear  that  the  contention  in  the  present  case  was  that,  as  soon 
as  it  was  shewn  that  no  part  of  this  money  was  expended  on 
the  carriage-way,  but  that  it  was  exclusively  expended  upon 
the  footways,  the  case  of  the  appellants  was  made  out,  and 
there  could  be  no  liability.  I  have  already  given  my  reason  for 
thinking  that  they  have  wholly  failed  to  establish  that  proposi- 
tion. When,  if  ever,  a  case  such  as  I  have  alluded  to  comes  for 
decision,  no  doubt  various  considerations  wall  have  to  be  taken 
into  account,  and  the  matter  will  then  have  to  be  determined 
with  regard  to  the  particular  facts  of  the  particular  case.  Upon 
such  a  question  as  that  I  express  no  opinion  at  the  present 
time;  but  I  think,  for  the  reasons  which  I  have  given,  this 
appeal  should  be  dismissed  with  costs,  and  I  move  your 
Lordships  accordingly. 

Lord  Macnagiiten.  My  Lords,  I  am  of  the  same  opinion. 
It  seems  to  me  that  a  footpath  by  the  side  of  a  road  for  the  use 

(1)  25  Q.  B.  1).  150. 
A.  C.  180G.  3         2  A 
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of  foot-passengers  is  part  of  the  road,  and  not  the  less  so  when 
the  road  is  a  turnpike  road — that  is  a  road  with  turnpikes  on  it. 
There  is  nothing,  I  think,  in  the  General  Turnpike  Act  on  the 
fair  construction  of  the  whole  Act  inconsistent  with  this  view, 
although  the  turnpike  trustees  were  not  concerned  with  the 
making  and  repairing  of  certain  footpaths  or  certain  portions 
of  the  footpath  by  the  side  of  the  road.  Indeed,  it  may  be 
observed  that  in  Loveridge  v.  HodsoU  (1)  some  of  the  members 
of  the  Court  thought  the  111th  section  of  the  General  Turn- 
pike Act  shewed  that  of  necessity  the  footpath  must  form  part 
of  a  turnpike  road. 

I  do  not  think  it  would  be  possible  to  construe  the  Local 
Government  Act,  1888,  in  the  manner  proposed  by  the  learned 
counsel  for  the  appellants  without  introducing  some  words 
which  are  not  to  be  found  there,  and  which  I  can  see  no  reason 
for  introducing. 


LoED  MoEEis.  My  Lords,  I  also  concur.  The  question  in 
this  case  is  shortly,  Are  the  paved  footways  of  disestablished 
turnpike  roads  in  an  urban  district  part  of  the  main  road 
within  the  meaning  of  the  Highways  Act  of  1878  ?  That  is, 
were  the  paved  footways  part  of  a  turnpike  road  ?  Now,  what 
is  a  turnpike  road  ?  Just  a  road  with  a  turnpike  upon  it. 
A  footpath  is  on  an  ordinary  road  part  of  the  road ;  why  is  it 
not  so  because  in  this  case  it  is  a  turnpike  road  ?  It  is  said, 
because  s.  112  of  the  General  Turnpike  Act  does  not  permit  or 
empower  the  trustees  to  lay  down  and  repair  any  paved  foot- 
ways in  or  upon  or  at  the  side  of  a  turnpike  road  in  any  village 
or  town,  that  is  to  be  done  at  the  expense  of  the  inhabitants. 
Very  well,  that  affects  the  incidence  of  taxation.  It  is  true  the 
trustees  only  maintain  the  carriage-way  of  the  road ;  but  does 
that  alter  the  physical  construction  of  the  turnpike  road  ?  It 
does  not,  in  my  opinion.  The  road  remains  the  same,  carriage- 
way and  footway. 

LoED  Davey.  My  Lords,  the  question  in  this  case  seems  to 
me  to  turn  really  upon  the  construction  of  the  13th  section  of 
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the  Highways  and  Locomotives  Amendment  Act,  1878.  The  H.  L.  (E.) 
contention  on  behalf  of  the  appellants  is  that  a  road  which  was  1896 

formerly,  but  has  ceased  to  be,  a  turnpike  road  is  alone  made  a  County 

main  road  by  that  section,  and  that  the  expression  "  turnpike  ^j^^peeey 
road  "  includes  only  so  much  of  the  highway  as  was  maintain- 
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able  by  the  Turnpike  Commissioners  ;  and  that  inasmuch  as  by  District 
s.  112  of  the  General  Turnpike  Act  of  1822,  the  turnpike  bathand 
trustees  were  not  authorized  or  empowered  to  maintain  these 
paved  footpaths  in  towns  and  villages,  footpaths  were  not  part 
of  a    turnpike  road,"  as  that  expression  is  used  in  s.  13. 

My  Lords,  this  contention  was  supported  by  frequent  refer- 
ence to  what  we  were  told  must  be  the  presumed  intention  of 
Parliament,  and  by  the  argument  that  Parliament  could  never 
have  intended  to  relieve  the  urban  authority  of  the  burden  of 
repairing  the  footpaths.  My  Lords,  arguments  of  that  descrip- 
tion, I  confess,  make  but  little  impression  upon  my  mind.  I 
have  no  knowledge  of  the  intention  of  Parliament,  except  so 
far  forth  as  that  intention  may  be  gathered  from  the  language 
used  by  Parliament  in  the  Act  itself.  We  were  not  referred 
to  any  preamble  or  context  in  the  Act  which  shewed  any 
intention  on  the  part  of  Parliament  to  the  effect  contended  by 
Mr.  Littler ;  and  all  one  can  do  is  to  decide  the  question  before 
us  according  to  what  one  conceives  to  be  the  plain  language 
of  the  legislation,  and  not  to  speculate  upon  what  may,  or 
may  not,  have  been  the  intention  of  Parliament  in  passing  that 
legislation. 

Now,  my  Lords,  the  words  in  s.  13  are,  "  Any  road  which 
has  within  the  period"  mentioned  ''ceased  to  be  a  turnpike 
road"  and  become  a  main  road — any  road.''  What  is  a 
"  road  "  ?  A  road  prima  facie  includes  the  footpaths  as  well  as 
the  carriage-way.  And  a  turnpike  road,  in  my  opinion,  means 
a  road  on  which  there  is  a  turnpike  lawfully  erected  ;  but  the 
fact  of  there  being  a  turnpike  on  a  road  does  not  affect  the 
meaning  or  extent  of  the  word  ''  road,"  which,  as  I  have  already 
said,  in  my  opinion  comprises  the  spaces  reserved  to  foot- 
passengers  as  well  as  the  carriage-way ;  and  the  mere  fact  that 
the  trustees  of  the  turnpike  road  were  exempted  from  the 
maintenance  of  a  portion  of  that  road  does  not  make  the 
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H.  L.  (E.)  exempted  portion  any  the  less  a  part  of  the  road  which  was, 

1896  but  has  ceased  to  be,  a  turnpike  road. 

County  ^7  Lords,  this  appears  to  me  to  be  in  accordance  with  the 

o?Derby  P^^'^io^s  authorities  in  this  House  which  have  been  referred  to 

by  my  noble  and  learned  friend  on  the  Woolsack.    As  Mr. 
Ueban  ...  .  . 

DisTEicT    Cripps  very  ingeniously  argued,  there  may  be  cases  in  which 

*^Bath™d^  footpaths  have  been  constructed  which  are  really  new  roads 
^  NicK^^  running  side  by  side  with  the  old  road  on  which  the  turnpike 
was.  All  I  can  say  is,  that  to  my  mind  it  is  scarcely  conceiv- 
able that  such  a  case  could  be  made  out,  because  I  should  think 
the  presumption  would  be  that  the  new  piece,  dedicated  to  the 
public,  was  intended  as  an  addition  to  the  already  existing  road. 
But  I  express  no  opinion  upon  such  a  case.  Whenever  it  arises 
it  w^ll  have  to  be  dealt  with  upon  its  merits.  No  such  circum- 
stances are  brought  forward  in  the  present  case. 

My  Lords,  I  entirely  concur  with  the  decision  in  the  War- 
minster  Case  (1),  and  with  the  reasons  which  were  given  for  it ; 
and '  I  concur  in  the  judgment  proposed  to  be  pronounced  by 
this  House  in  the  present  case. 

Judgment  appealed  from  affirmed  aJid  appeal 
dismissed  with  costs. 


Lords'  Journals  K^xil  28,  1896. 

Solicitors  for  appellants  :  Wynne,  Holme  d  Wynne. 
Solicitors  for  respondents  :  Baker,  Lees  d-  Postlethwaite,  for 
F.  C.  Lymn,  Matlock  Bath. 

(1)  25  Q.  B.  D.  450. 
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Bevenue — Income  Tax — Trade  exercised  luithin  United  Kingdom — Assessment 
in  Nairn  of  Agent — '^Factor,  Agent,  or  Receiver  having  the  Beceipt  of 
Profits  or  Gains  ''—Income  Tax  Act  1853  (16  &  17  Vict.  c.  34)  Sched.  D— 
Income  Tax  Act  1842  (5  cfc  6  Vict.  c.  35)  ss.  41-44. 

A  foreign  merchant,  who  canvasses  through  agents  in  the  United 
Kingdom  for  orders  for  the  sale  of  his  merchandise  to  customers  in  the 
United  Kingdom,  does  not  exercise  a  trade  in  the  United  Kingdom  within 
the  meaning  of  the  Income  Tax  Acts,  so  long  as  all  contracts  for  the  sale 
and  all  deliveries  of  the  merchandise  to  customers  are  made  in  a  foreign 
country. 

This  principle  applied  to  the  business  of  Eoederer  of  Reims,  wine 
merchant,  and  the  decisions  of  the  Queen's  Bench  Division  and  Court  of 
Appeal  ([1895]  1  Q.  B.  71)  reversed  (Lord  Morris  dissenting). 

Semhle :  the  words  in  the  Income  Tax  Act  1842  s.  41  "  having  the  receipt 
of  any  profits  or  gains "  apply  to  "  factor "  and  "  agent "  as  well  as  to 
"  receiver." 

The  following  were  the  material  facts  appearing  in  a  case 
stated  under  43  &  44  Vict.  c.  19  s.  59  by  the  Income  Tax 
Commissioners  for  the  City  of  London. 

At  a  meeting  of  the  commissioners,  Grainger  &  Son  appealed 
on  their  own  behalf  against  assessments  for  each  of  the  years 
1884,  1885,  and  1886  of  3000^.  made  as  follows:  ''Louis 
Eoederer  of  Eeims,  champagne  shipper  in  the  name  of 
Grainger  &  Son,  agents,  108,  Fenchurch  Street,"  under  the 
following  circumstances : — 

Louis  Eoederer  is  a  wine  merchant  and  champagne  shipper, 
whose  chief  place  of  business  is  at  Eeims,  in  France,  and  has 
for  many  years  shipped  large  quantities  of  champagne  to  Eng- 
land in  the  course  of  his  business.  The  appellants,  Grainger  c^v: 
Son,  carry  on,  at  108,  Fenchurch  Street,  London,  an  extensive 
business  of  their  own  as  wine  merchants.    They  are  also  agents 
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H.  L.  (E.)  in  Great  Britain  for  the  sale  of  Eoederer's  wine,  and  they 
1896       appoint  other  persons  in  towns  other  than  London  as  sub- 

Grainger  agents.  The  business  transacted  by  the  appeUants  on  behalf 
&SoN  Eoederer  has  been  carried  on  in  England  for  many  years, 
GouGii.  and  is  very  extensive.  The  orders  are  sought  in  the  name  of 
Louis  Eoederer,  and  when  received  are  transmitted  by  the 
appellants  to  Eoederer  at  Eeims,  and  he  exercises  his  discre- 
tion as  to  executing  these  orders.  In  every  instance  he 
forwards  the  wine  direct  to  the  customer  in  England  free  on 
board  at  Eeims,  and  at  the  latter's  risk  and  expense.  The 
wine  is  invoiced  by  Eoederer  to  the  customer  in  Eoederer's 
name  as  vendor.  No  other  wines  are  sent  to  this  country 
except  those  ordered  through  the  appellants  as  aforesaid.  The 
amounts  due  in  respect  of  the  wine  so  sold  are  collected  by 
Grainger  &  Son  at  108,  Fenchurch  Street  on  behalf  of  Eoederer, 
and  receipts  are  given  for  and  on  his  behalf ;  but  the  customers 
frequently  remit  the  amount  of  their  invoices  direct  to  Eoederer, 
as  hereinafter  mentioned.  The  appellants  are  entitled  to  a 
commission  upon  all  orders  received  from  Great  Britain,  if 
executed,  and  have  no  other  interest  in  the  sale.  Eoederer  has 
registered  a  series  of  trade-marks  in  Great  Britain,  as  appears  by 
a  print  of  the  Trade  Marks  Journal  annexed,  and  forming  part 
of  this  case.  He  keeps  a  large  stock  of  wine  at  Eeims 
especially  for  sale  in  Great  Britain,  and  known  as  "  reserve  for 
Great  Britain";  but  neither  he  nor  the  appellants  for  his  account 
keep  any  of  this  stock  in  England.  In  case  of  default  in  pay- 
ment by  any  customer,  proceedings  are  taken  in  the  English 
Courts  in  the  name  of  Eoederer,  and  proof  in  bankruptcy  is 
made  in  Eoederer's  name  against  any  bankrupt  debtor.  The 
appellants  receive  money,  that  is  to  say  cash,  from  the  pur- 
chasers of  wine  here  on  account  of  Eoederer ;  but  the  money  so 
received  sometimes  but  rarely  exceeds  the  commission  due  to 
the  appellants,  and  then  only  to  a  comparatively  small  amount. 
They,  on  his  behalf,  occasionally  incur  and  pay  for  him  other 
charges  which  absorb  such  excess.  Eoederer  usually  draws 
on  his  customers  in  England  direct.  In  addition  to  this 
cash,  the  appellants  receive  English  and  foreign  drafts  and 
cheques  on  English  banks  and  on  French  houses  payable  to 
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Roederer  in  respect  of  orders  fulfilled  by  him,  and  forward   H.  L.  (E.) 
them  to  their  principals,  who  send  receipts  to  their  cus-  1896 
tomers  therefor.    It  appeared  from  the  course  of  business  that  graixger 
the  appellants  are  paid  their  commission  by  a  per  contra  account  ^ 
in  their  ledger,  in  which  the  amounts  received  by  them  on  Gough. 
account  of  Roederer  are  set  off  against  the  amount  due  to  them 
for  commission.    The  appellants  had  paid  the  income  tax  on 
the  commission. 

The  appellants  on  their  own  behalf,  and  not  on  behalf  of 
Roederer,  contended  upon  the  above-mentioned  facts — 1.  That 
Roederer  was  not  a  person  exercising  a  trade  within  the  United 
Kingdom  either  in  the  terms  of  Sched.  D  of  16  &  17  Yict. 
0.  34  alone  or  read  with  s.  41  of  5  &  6  Yict.  c.  35.  2.  That 
the  appellants  were  not  agents  within  the  terms  of  s.  41 
of  5  &  6  Vict.  c.  35,  and  they  claimed  that  the  assessment 
should  be  discharged,  or  that  their  names  should  be  erased 
therefrom. 

The  Commissioners  of  Taxes  were  of  opinion  that  the  assess- 
ment was  rightly  made,  and  confirmed  it  accordingly,  but  at 
the  appellants'  request  stated  the  above  case  for  the  opinion 
of  the  High  Court. 

The  case  having  been  remitted  by  the  Queen's  Bench  Divi- 
sion to  the  Crown  for  amendment  by  finding  further  facts,  the 
commissioners  found  as  follows  : — 

2.  That  Roederer  exercises  and  carries  on  the  trade  or  busi- 
ness of  a  wine  merchant  in  Great  Britain  except  so  far  as  the 
facts  stated  in  the  case  and  in  this  amendment  prove  a  different 
conclusion  in  point  of  law. 

3.  That  offers  and  proposals  for  the  purchase  of  wine  are  not 
only  received  by  Grainger  &  Son  in  England,  but  orders  are 
sought  by  them  as  agents  on  behalf  of  Roederer  as  their 
principal. 

4.  That  such  orders  are  given  by  customers  to  Grainger  & 
Son  and  received  by  them  ;  but  the  appellants  allege  that 
Roederer  in  his  arrangements  with  them  as  his  agents  has 
reserved  a  right  to  reject  any  particular  order.  In  the  opinion 
of  the  commissioners,  this  right  is  in  fact  intended  to  protect 
Roederer  in  cases  where  there  is  doubt  as  to  the  pecuniary 
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H.  L.  (E.)   position  of  the  customer  giving  the  order.    No  special  notice  is 

1896       given  to  the  customers  of  the  above-mentioned  right  reserved. 
GeaiTger       ^-  Vost  Office  London  Directory,  under!  the  head 

&  Son  Trades— Wine  Merchants,"  is  inserted  the  following  :  "  Eoe- 
GouGH.  derer,  Louis,  Keims,  champagne  merchant  (Grainger  &  Son, 
agents),  21,  Mincing  Lane,  E.G.,"  v^hich  had  been  inserted  by 
the  authority  and  with  the  knowledge  of  the  appellants.  The 
appellants  admitted  that  it  was  well  known  that  Eoederer's 
English  agents  were  the  appellants,  at  whose  office  orders  would 
always  be  received,  and  that  Eoederer's  do  an  extensive  trade 
in  the  United  Kingdom,  and  have  done  so  for  many  years,  and 
have  habitually  made  contracts  in  the  manner  described  in  the 
original  case. 

6.  The  commissioners  find  that  the  wine  is  sold  to  the 
customers  as  it  lies  "In  Eeims  Cellar"  or  "Pris  en  Cave."" 
"Where  wine  is  so  sold  the  customer  pays  the  cost  of  packing, 
carriage  from  the  cellars,  and  takes  all ^ risk.  The  packing  and 
arranging  for  transit  is,  however,  actually  performed  by  persons 
employed  by  Eoederer,  and  the  customer  is  charged  by  Eoederer 
with  a  sum  in  respect  of  such  work  under  the  designation, 
"Pour  emballage,  &c." 

7.  The  invoices  of  the  wine  are  made  out  and  sent  by 
Eoederer  to  the  appellants,  who  in  their  turn  forward  them  to 
the  customer.    A  form  of  the  invoice  is  hereto  annexed. 

8.  The  commissioners  find  that  the  direct  payments  to 
Eoederer  by  cheques  or  drafts  to  his  order  are  more  frequent 
than  payments  made  through  Grainger  &  Son,  and  that  in 

.  addition  to  cash  some  cheques  on  behalf  of  Eoederer  are  paid 
to  and  cashed  by  Grainger  &  Son.  The  receipts  for  all  money 
paid  either  to  Eoederer  or  through  Grainger  &  Son  are  sent  by 
Eoederer  to  the  customers  direct,  and  a  form  of  receipt  is  hereto- 
annexed  and  forms  part  of  this  case. 

9.  The  appellants  produced  the  circulars  and  documents 
hereto  annexed  as  specimens  indicative  of  the  manner  and  style 
of  business  transacted  by  them  on  behalf  of  their  principal, 
Eoederer. 

These  documents  are  sufficiently  referred  to  in  the  judgments. 
The  Queen's  Bench  Division  (Mathew  and  Cave  JJ.)  were  of 
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opinion  that  the  appellants  were  liable  to  assessments  to  income   H.  L.  (E.) 
tax  for  each  of  the  years  1884, 1885,  and  1886,  and  affirmed  the  1896 
determination  of  the  commissioners.  Geainger 

This  decision  was  affirmed  by  the  Court  of  Appeal  (Lord  &Son 
Esher  M.E.,  Lopes  and  A.  L.  Smith  L.JJ).  (1)  Against  these  Govgk. 
decisions  the  present  appeal  was  brought. 

The  Income  Tax  Act  1853  c.  34  s.  2  Sched.  D  imposes  a 
duty  "for  and  in  respect  of  the  annual  profits  or  gains  arising 
or  accruing  to  any  person  whatever,  whether  a  subject  of  Her 
Majesty  or  not,  although  not  resident  within  the  United 
Kingdom,  from  ....  any  trade  ....  exercised  within  the 
United  Kindom." 

By  the  Income  Tax  Act  1842  c.  35  s.  41  "  any  person  not 
resident  in  "  the  United  Kingdom,  ''whether  a  subject  of  Her 
Majesty  or  not,  shall  be  chargeable  in  the  name  of  .  ,  .  .  any 
factor,  agent,  or  receiver,  having  the  receipt  of  any  profits  or 
gains  arising  as  herein  mentioned.  .  .  ." 

March  12,  13,  16.  Asqidth,  Q.C.,  and  Pyke,  Q.C.  {B.  M. 
Bray  with  them),  for  the  appellants.  Koederer  is  not  a  person, 
within  the  language  of  Sched.  D,  exercising  a  trade  "  within 
the  United  Kingdom."  In  the  Court  of  Appeal  there  is  a 
confusion  between  trading  with  and  trading  in  a  country. 
Eoederer  trades  with  this  country,  but  not  within  it.  He 
accepts  or  rejects  orders  at  Reims,  and  the  wine  becomes  the 
customers'  property  there  at  their  own  risk.  Delivery  is  in 
France :  payment  is  in  France :  cheques  are  usually  made 
payable  to  Eoederer,  and  when  transmitted  by  the  appellants 
it  is  only  as  forwarding  agents.  The  contract  is  not  made  or 
performed  here,  and  is  only  completed  when  Eoederer  accepts. 
It  is  exactly  Sulley  v.  Attorney -General.  (2)  In  Colquhoun  v. 
Brooks  (3)  Lord  Herschell  says  :  "  The  Income  Tax  Acts  them- 
selves impose  a  territorial  limit :  either  that  from  which  the 
taxable  income  is  derived  must  be  situate  in  the  United 
Kingdom  or  the  person  whose  income  is  to  be  taxed  must  be 
resident  there."    Neither  of  these  conditions  exists. 

(1)  [181)5]  1  Q.  B.  71.  (1^)  n  II.     X.  711 ;  20  L.  J.  (Kx.)  4(11. 

(a)  11  Aiip.  (\'is.  id;;,  .h)!. 
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H.  L.  (E.)  ■    The  appellants  are  not  agents  within  the  meaning  of  the  Act 
1896       of  1842,  ss.  41,  44.   They  have  no  "  receipt  of  profits  or  gains." 

Geainger  The  profits  must  be  received  within  the  jurisdiction  by  a  taxable 
^v^'^  person.  They  are  not  so  received.  The  appellants  have  no 
GoTjGH.  dominion  over  the  wine  or  any  document  of  title.  Such  money 
as  comes  to  their  hands,  if  in  excess  of  their  commission,  which 
is  not  usually  the  case,  is  transmitted.  They  have  no  means  of 
making  a  return  of  moneys  which  have  never  passed  through 
their  hands.  "Profits  and  gains"  are  the  balance  of  receipts 
over  expenses,  and  they  neither  have  such  balance  nor  the 
means  of  knowing  the  amount.  The  term  "receiver  "  is  used 
for  the  first  time  in  s.  40.  But  the  appellants  are  not  receivers 
or  factors  or  agents  within  the  meaning  of  the  Act  of  1842 
ss.  40,  41,  42,  43  or  44,  or  the  earlier  Acts,  39  Geo.  3  c.  13  ; 
43  Geo.  3  c.  122 ;  or  46  Geo.  3  c.  65.  In  all  the  Acts  the 
receiver  or  the  agent  is  the  person  through  whose  hands  the 
money  passes  and  who  is  in  a  position  to  make  a  return.  The 
remedy  by  distress  shews  that  the  Legislature  contemplated  an 
agent  who  had  the  money  in  his  hands  to  pay  the  tax. 

Sir  B.  B.  Finlay,  S.-G.,  and  DancTiiverts,  for  the  respondent. 
Eoederer  does  carry  on  business  here  within  the  meaning  of 
the  Acts.  If  one  of  the  firm  came  over  to  England,  solicited 
orders,  and  sent  them  for  approval  to  Eeims,  there  can  be  no 
doubt  that  a  business  was  carried  on  in  this  country.  It  can 
make  no  difference  that  this  is  done  by  an  agent  and  not  a 
partner.  Sect.  53  of  the  Act  of  1842  provides  that  where  there 
are  several  agents  only  one  shall  be  charged  on  behalf  of  himself 
and  the  others.  It  is  clear  that  it  was  intended  to  embrace  all 
agents  who  solicit  and  obtain  orders  for  their  principals.  If  the 
appellants'  contention  was  to  prevail,  foreigners  would  never 
allow  their  agents  to  have  control  of  profits.  The  British 
merchant  would  be  taxed  and  the  foreigner  would  escape.  To 
obtain  orders  through  an  agent  is  to  trade,  and  it  does  not 
matter  where  the  contract  is  actually  concluded.  As  to  what 
constitutes  carrying  on  a  business,  see  Turner  v.  Evans.  (1) 
Erie  J.  says  :  "A  wine  merchant  ....  without  the  appurte- 
nances of  a  shop,  or  counting-house,  &c.,  and  without  clerks, 
(1)  2  E.  &  B.  512 ;  22  L.  J.  (Q.B.)  412  ;  and  in  Chancery,  2  D.  M.  &  G.  740. 
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may  carry  on  a  very  extensive  business  ";  and  Knight  Bruce  L.J. 
uses  language  to  the  same  effect.  So  Brampton  v.  Beddoes  (1) ; 
Tischler  v.  Apthorpe  (2)  ;  Pommery  v.  Apthorpe.  (3)  It  is  no 
test  or  a  bad  test  where  the  contract  was  completed :  Werle  v. 
Colquhoun.  (4) 

[LoKD  Heeschell.  In  Erichsen  v.  Last  (5)  Lord  Esher 
said  the  place  of  the  contract  was  the  essence.] 

Cave  J.  is  right  in  saying  that  it  does  not  matter  whether 
the  contract  is  made  in  the  United  Kingdom ;  the  business  is 
exercised  here,  and  the  whole  of  the  expenses  are  incurred  and 
discharged  here.  Therefore  Grainger  &  Son  are  agents,  and 
the  reasoning  of  Cave  J.  below  is  conclusive.  But  in  truth 
contracts  were  made  in  England  by  the  appellants,  for  orders 
were  given  to  them  by  persons  to  whom  they  sent  price-lists. 

The  right  to  assess,  as  Lord  Esher  M.E.  observes  in^Werle  v. 
Golquhoun  (6),  is  not  limited  by  s.  41  of  the  Act  of  1842,  which 
only  provides  machinery.  The  appellants  are  agents  and  also 
receivers,  having  at  least  the  receipt  of  some  ''profits  or  gains," 
which  is  enough  to  bring  them  within  the  section  on  "profits 
or  gains":  see  Sched.  D,  First  Case,  r.  3  (Dowell's  Income 
Tax  Acts,  p.  129),  and  Gresliam  Life  Assurance  Society  v. 
Styles  (7),  per  Lord  Herschell  L.C. 

AsquitJi,  Q.G.,  in  reply.  The  judgments  below  lay  down 
propositions  which  would  apply  to  every  case  of  goods  exported 
or  imported  :  they  contend  or  imply  that  wherever  the  goods  are 
consumed  there  is  the  business.  It  is  not  every  agent  who  is 
within  the  statutes.  It  must  be  a  representative  plenipoten- 
tiary, and  the  section  contemplates  both  earning  and  receiving 
profits  in  the  United  Kingdom. 

[LoED  Heeschell  referred  to  Coltness  Lvn  Co.  v.  BJacl'.  (8)] 

"Any  profits"  in  the  section  do  not  mean  any  part  of  the 
profits.  The  agent  to  be  liable  must  have  profits  and  gains  in 
a  taxable  form  and  effective  control  of  the  business. 


H.  L.  (E.) 

1896 

Graingeb 
&  Son 

V. 

GOUGH. 


The  House  took  time  for  consideration. 


(1)  13  C.  B.  (N.S.)  538. 

(2)  52  L.  T.  (N.S.)  814. 

(3)  5G  L.  J.  (Q.B.)  155. 

(4)  20  Q.  B.  D.  758,  750. 


(5)  8  Q.  B.  1).  ill. 

(G)  20  Q.  B.  D.  753,  7G0. 

(7)  [1802]  A.  C.  300,  323. 

(8)  0  App.  Cas.  315. 
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H.  L.  (E.)       May  1.  Lord  Heeschell.    My  Lords,  the  appellants  are 
1896       wine  merchants  carrying  on  business  in  the  City  of  London. 

Gkainger  They  act  as  agents  in  this  country  for  certain  purposes,  which 
&SoN  ^-j]^  require  careful  consideration,  for  M.  Louis  Koederer,  a 
GouGH.  wine  merchant,  whose  chief  place  of  business  is  at  Keims,  in 
the  Eepublic  of  France.  Two  questions  arise  for  determina- 
tion :  first,  whether  M.  Koederer  exercises  any  trade,  employ- 
ment, or  vocation  within  the  United  Kingdom ;  and  next, 
whether,  if  so,  he  is  liable  to  be  assessed  to  the  income  tax  in 
the  name  of  the  appellants  as  being  his  agents  within  the 
meaning  of  s.  41  of  5  &  6  Vict.  c.  35. 

The  first  step  to  be  taken  is  to  ascertain  with  accuracy  what 
are  the  facts  in  the  present  case.  I  say  this  because  one  of  the 
learned  judges  in  the  Court  of  Appeal  expressly  relied  on  the 
fact  that  contracts  were  habitually  made  in  this  country  by 
M.  Koederer,  and  another  member  of  the  Court  seems  to  have 
regarded  the  finding  in  the  case  that  the  appellants  are  agents 
in  Great  Britain  for  the  sale  of  Koederer' s  wine  "  as  involving 
a  finding  that  sales  by  Koederer  took  place  in  this  country. 
Standing  by  itself,  the  finding  would  probably  have  this  mean- 
ing. But  it  does  not  stand  alone.  The  whole  of  the  facts 
found  must  be  considered  in  conjunction  with  one  another,  as 
well  those  in  the  amended  as  in  the  original  case.  The  nature 
of  the  appellants'  agency  is  plain  enough.  They  canvass  for 
orders  for  Koederer' s  wine,  and  receive  a  commission  on  all 
orders  from  Great  Britain,  if  executed.  The  functions  of  the 
sub-agents  whom  they  appoint  are  the  same.  When  orders 
are  received  they  ''are  transmitted  by  the  appellants  to  Louis 
Koederer  at  Keims,  and  he  exercises  his  discretion  as  to  exe- 
cuting the  said  orders."  This  is  the  statement  in  the  original 
case.  In  the  amendment  it  is  stated  that  "  orders  are  sought  by 
them  as  agents  on  behalf  of  Louis  Koederer  as  their  principal^ 
that  such  orders  are  given  by  customers  to  Messrs.  Grainger  & 
Son,  and  received  by  them  ;  but  the  appellants  allege  that  the 
said  Louis  Koederer  in  his  arrangements  with  them  as  his 
agents  has  reserved  a  right  to  reject  any  particular  order." 
The  commissioners  add  that,  in  their  opinion,  this  right  is,  in 
fact,  intended  to  protect  Koederer  in  cases  where  there  is  doubt 
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as  to  the  pecuniary  position  of  the  customer  giving  the  order,    H.  L.  (E.) 
and  that  no  special  notice  is  given  to  the  customer  of  the  right  1896 
so  reserved.  Geainger 

The  commissioners  appended  to  the  amended  case  certain  &Son 
documents  produced  by  the  appellants  as  specimens  indicative  Gough. 
of  the  manner  and  style  of  business  transacted  by  them  on  Lord  Herscheu. 
behalf  of  M.  Louis  Eoederer.   One  of  them  is  an  order  addressed 
to  the  appellants.    It  commences — "  Please  ship  per  G.  &  J. 
Porter,"  and  then  specifies  certain  quantities  and  descriptions 
of  Eoederer's  v^ine.    The  appellants  in  reply  to  this  write  : — 
In  compliance  v^ith  your  obliging  order  of  yesterday  we  shall 
have  much  pleasure  in  requesting  M.  L.  Eoederer  to  ship  for 
your  account,  through  Messrs.  G.  &  J.  Porter  of  Calais,"  the 
wine  specified. 

Taking  the  findings  together,  I  think  it  clear  that  no  contracts 
to  sell  wine  were  ever  made  by  the  appellants  on  behalf  of 
Eoederer.  All  that  they  did  was  to  transmit  to  him  the  orders 
received,  and  until  he  had  agreed  to  comply  or  complied  with 
them  there  was  no  contract.  He  was  under  no  obligation  to 
the  persons  giving  the  orders  to  the  appellants  to  execute  any 
one  of  them.  I  think  the  statement  in  the  original  case  was, 
having  regard  to  the  documents,  a  perfectly  correct  one,  and 
that  it  is  not  accurate  to  speak  of  Eoederer's  having  reserved 
to  himself  a  right  to  reject  any  particular  order.  An  order 
given  to  a  merchant  for  the  supply  of  goods  does  not  of  itself 
create  any  obligation.  Until  something  is  done  by  the  person 
receiving  the  order  which  amounts  to  an  acceptance  there  is  no 
contract.  It  is  clear  that  the  appellants  in  receiving  an  order 
did  not  accept  or  purport  to  accept  it  on  Eoederer's  behalf  so  as 
to  constitute  a  contract,  and  that  they  had  no  authority  so 
to  do. 

The  learned  Solicitor-General,  in  his  argument  for  the 
Crown,  did  not  contend  that  any  contracts  were  made  in  this 
country  by  M.  Eoederer  either  personally  or  through  his 
agents  ;  indeed,  he  admitted  the  contrary.  Mr.  Danckwerts 
did  argue  that  there  were  such  contracts.  His  argument  was 
an  ingenious  one.  He  called  attention  to  certain  price-lists 
which  were  distributed  by  the  appellants  amongst  persons 
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H.  L.  (E.)   likely  to  give  orders,  and  contended  that  as  soon  as  an  order 
1896       was  given  to  them  by  a  person  receiving  one  of  those  lists  a 
Geainger    contract  to  supply  the  specified  quantity  at  the  price  named  in 
&  Son     j-^Q  Yist  was  complete,  subject  only  to  a  right  on  the  part  of 
GouGH.     Eoederer  to  disavow  it.    I  think  it  impossible  to  accede  to  this 
Lord  Herscheii.  contcntion.    In  my  opinion,  this  would  not  be  understood  by 
any  one  in  the  trade  to  be  the  effect  of  giving  an  order  for  goods 
specified  in  such  a  price-list.    The  transmission  of  such  a 
price-list  does  not  amount  to  an  offer  to  supply  an  unlimited 
quantity  of  the  wine  described  at  the  price  named,  so  that  as 
soon  as  an  order  is  given  there  is  a  binding  contract  to  supply 
that  quantity.    If  it  were  so,  the  merchant  might  find  himself 
involved  in  any  number  of  contractual  obligations  to  supply 
wine  of  a  particular  description  which  he  would  be  quite 
unable  to  carry  out,  his  stock  of  wine  of  that  description 
being  necessarily  limited.    I  entertain,  I  confess,  a  very  clear 
opinion  that  the  Solicitor-General  was  quite  right  in  arguing 
the  case  on  the  assumption  that  no  sales  were  made  in  this 
country. 

Taken  in  connectionlwith  the  facts  stated,  I  think  the  finding 
that  the  appellants  "  are  agents  in  Great  Britain  for  the  sale  " 
of  Eoederer's  wine  means  no  more  than  this,  that  they  are 
engaged  by  him  to  canvass  for  custom,  to  seek  to  obtain  from 
persons  in  this  country  orders  for  his  wine.  The  wine  is  sold 
to  the  customers  as  it  lies  in  Eeims  cellar  or  "  Pris  en  Cave." 
The  customer  pays  the  cost  of  packing  and  carriage  from  the 
cellars  and  takes  all  risk.  The  delivery  to  the  purchaser,  there- 
fore, takes  place  in  France.  The  wine  is  invoiced  to  the 
purchaser  in  Eoederer's  name  as  vendor,  the  invoice  being  sent 
to  the  appellants,  and  by  them  transmitted  to  the  purchaser. 
The  amounts  due  in  respect  of  the  wines  sold  are  sometimes 
collected  by  the  appellants  on  behalf  of  Eoederer,  and  some- 
times remitted  direct  to  him.  When  the  payments  are  made 
to  the  appellants  in  cash  or  in  cheques  on  London  banks, 
cashed  by  them,  ^the  moneys  so  received  are  credited  to 
Eoederer  against  the  amount  of  the  commission  due  to  them 
and  charges  incurred  by  them  on  his  behalf. 

Taking  it  to  b^  the  fact,  as  in  my  opinion  it  undoubtedly  is, 
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that  contracts  for  the  sale  of  wine  are  not  made  by  Eoederer   H.  L.  (E.) 
in  this  country,  and  that  the  dehvery  by  him  to  purchasers  always  189G 
takes  place  in  France,  it  appears  to  me  that  the  case  differs  grainger 
widely  from  any  that  have  hitherto  been  decided.    In  all  pre-  ^ 
vious  cases  contracts  have  been  habitually  made  in  this  country.  Gough. 
Indeed,  this  seems  to  have  been  regarded  as  the  principal  test  Lord  Herscheii. 
whether  trade  was  being  carried  on  in  this  country.    Thus,  in 
Erichsen  v.  Last  (1),  the  present  Master  of  the  Rolls  said  : 
"  The  only  thing  which  we  have  to  decide  is  whether,  upon 
the  facts  of  this  case,  this  company  carry  on  a  profit-earning 
trade  in  this  country.    I  should  say  that  whenever  profitable 
contracts  are  habitually  made  in  England,  by  or  for  foreigners, 
with  persons  in  England  because  they  are  in  England,  to  do 
something  for  or  supply  something  to  those  persons,  such 
foreigners  are  exercising  a  profitable  trade  in  England  even 
though  everything  to  be  done  by  them  in  order  to  fulfil  the 
contracts  is  done  abroad." 

All  that  the  appellants  have  done  in  this  country  on  behalf 
of  M.  Eoederer  has  been  to  canvass  for  orders,  to  transmit  to 
him  those  orders,  when  obtained,  and  in  some  cases  to  receive 
payment  on  his  behalf.  Beyond  this  he  has  done  nothing  in 
this  country,  either  personally  or  by  agents.  Does  he,  then, 
exercise  his  trade  within  the  United  Kingdom  ?  It  has  been 
sometimes  said  that  it  is  a  question  of  fact  whether  a  person  so 
exercises  his  trade.  In  a  sense  this  is  true  ;  but,  in  order  to 
determine  the  question  in  any  particular  case,  it  is  essential  to 
form  an  idea  of  the  elements  which  constitute  the  exercise  of  a 
trade  within  the  meaning  of  the  Act  of  Parliament.  In  the 
first  place,  I  think  there  is  a  broad  distinction  between  trading 
with  a  country  and  carrying  on  a  trade  toithifi  a  country. 
Many  merchants  and  manufacturers  export  their  goods  to  all 
parts  of  the  world,  yet  I  do  not  suppose  any  one  would  dream 
of  saying  that  they  exercise  or  carry  on  their  trade  in  every 
country  in  which  their  goods  find  customers.  When  it  is  said, 
then,  that  in  the  present  case  England  is  the  basis  of  the 
business,  that  the  wine  was  to  be  consumed  here,  and  that  the 
business  done  would  remain  undone  but  for  the  existence  of 

(1)  8  Q.  B.  D.  414. 
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H.  L.  (E.)   the  customers  in  England,  I  cannot  accept  this  as  proof  that 
1896       M.  Eoederer  carries  on  his  trade  in  this  country.    It  would 

Grainger  equally  prove  that  every  merchant  carries  on  business  in  every 
&  Son  country  to  v^hich  his  goods  are  exported.  Moreover,  the  pro- 
GouGH.  position  V70uld  be  just  as  true  if  English  customers  gave  their 
Lord  Herscheii.  ordcrs  personally  at  Eeims.  Something  more  must  be  neces- 
sary in  order  to  constitute  the  exercise  of  a  trade  within  this 
country.  How  does  a  wine  merchant  exercise  his  trade  ?  I 
take  it,  by  making  or  buying  wine  and  selling  it  again,  with  a 
view  to  profit.  If  all  that  a  merchant  does  in  any  particular 
country  is  to  solicit  orders,  I  do  not  think  he  can  reasonably 
be  said  to  exercise  or  carry  on  his  trade  in  that  country. 
What  is  done  there  is  only  ancillary  to  the  exercise  of  his  trade 
in  the  country  where  he  buys  or  makes,  stores,  and  sells  his 
goods.  Indeed,  I  do  not  think  it  was  contended  that  the 
solicitation  of  custom  in  this  country  by  a  foreign  merchant 
would  in  all  cases  amount  to  an  exercise  by  him  of  his  trade 
"  within "  this  country.  The  learned  counsel  shrank  from 
maintaining  that  if,  for  example,  he  sought  custom  only  by 
sending  circulars  to  persons  residing  here,  or  advertised  in 
British  newspapers,  he  could  on  that  account  be  said  within 
the  meaning  of  the  statute  to  be  exercising  his  trade  in  this 
country.  They  relied  on  the  circumstance  that  he  had  appointed 
agents  in  this  country  who  regularly  solicited  and  received  orders 
and  transmitted  them  to  M.  Eoederer.  If  in  each  case  the 
other  circumstances  are  the  same,  the  contract  of  sale  being 
made  abroad,  and  the  delivery  taking  place  there,  I  find  myself 
quite  unable  to  see  how  the  mode  in  which  orders  are  solicited 
and  obtained,  whether  by  an  agent  or  by  circulars  or  adver- 
tisements, can  make  the  difference,  and  cause  the  trade  in  the 
one  case  to  be  exercised,  and  in  the  other  not  to  be  exercised 
within  this  country.  If  the  mere  employment  by  a  foreign 
merchant  of  an  agent  to  solicit  and  to  transmit  orders  does 
not  amount  to  an  exercise  of  his  trade  in  this  country,  I  do 
not  think  that  it  becomes  an  exercise  of  his  trade  here  if,  in 
addition,  the  agent  in  some  cases  receives  the  price  of  the 
goods  sold  for  transmission  to  his  principal.  Still  less  does  it 
appear  to  me  material  that  in  the  London  Post  Office  Directory 
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there  was  inserted  by  the  authority  and  with  the  knowledge  of   H.  L.  (E.) 
Orainger  &  Son  (but  not,  I  may  observe,  so  far  as  is  stated,  by  1896 
the  authority  or  with  the  knowledge  of  Eoederer)  :  "  Eoederer,  geainger 
Louis,  Eeims,  champagne  merchant  (Grainger  &  Son,  agents),  ^^^^^ 
21,  Mincing  Lane."  Gozgh. 

For  these  reasons  I  have  come  to  the  conclusion  that  the  Lord  Herscheu. 
taxing  section  does  not  apply  in  the  present  case.  This  view 
renders  it  unnecessary  to  decide  the  question  whether  the 
appellants  are  agents  within  the  meaning  of  s.  41  of  5  &  6  Vict. 
But  I  must  say  that,  as  at  present  advised,  I  cannot  adopt  the 
view  that  the  words  having  the  receipt  of  any  profits  or 
gains  "  control  the  word  "  receiver  "  only,  and  not  the  words 
factor"  and  ''agent."  The  word  "agent"  obviously  cannot 
extend  to  every  agent  for  whatever  purpose  he  may  be  employed, 
as,  for  example,  to  an  advertising  agent.  This  was  felt  by 
Cave  J.,  who  said  that  it  meant  an  agent  "for  the  purpose  of 
exercising  the  trade  in  question  if  it  was  a  trade."  But  if  the 
word  "  agent "  must  be  in  some  way  controlled,  why  introduce 
words  for  the  purpose  instead  of  treating  it  as  controlled  by  the 
words  which  follow,  and  which  may  not  only  be  made  to  control 
it  without  doing  any  violence  to  the  language  used,  but  seem 
to  me  to  be  naturally  applicable  to  it,  especially  on  a  considera- 
tion of  all  the  terms  of  the  section  ?  At  the  same  time,  I  am 
not  disposed  to  put  so  narrow  a  construction  on  the  section  as 
was  contended  for  by  the  appellants.  In  the  case  of  a  trade 
exercised  in  this  country,  I  think  any  agent  who  received,  for 
the  foreigner  exercising  such  trade,  moneys  which  included 
trade  profit  would  be  within  the  provisions  of  s.  41. 

It  was  said  that  if  M.  Eoederer  was  not  liable  to  income  tax 
in  this  case  it  would  give  foreigners  an  unfair  advantage  over 
British  traders.  This  does  not  appear  to  me  to  be  the  case.  I 
do  not  think  such  considerations  can  legitimately  influence  our 
decision  ;  but  if  they  are  to  be  introduced,  I  think  it  would  be 
much  more  prejudicial  to  British  traders  if  we  w^ere  to  lay  down 
that,  though  the  sale  and  delivery  of  their  goods  take  place  in 
this  country  only,  they  carry  on  business  in  every  other  country 
from  which  they  obtain  orders  for  their  goods  through  soHcita- 
tion  by  an  agent,  or,  indeed,  in  any  other  way ;  for  I  do  not 

A.  C.  1896.  3         2  B 


338 


HOUSE  OF  LOEDS 


[189(?} 


H.  L.  (E.)   think  it  can  logically  or  reasonably  make  any  difference  in 
1896      principle  what  the  method  of  soliciting  custom  may  be. 

Grainger       I  think  the  appeal  should  be  allowed  with  costs  both  here 
&  Son      Q^j^g^     ^Yie  Courts  below. 
GorGH. 

LoED  Watson.  My  Lords,  this  appeal  raises  two  questions 
upon  the  construction  of  the  Income  Tax  Acts.  Did  Loui^ 
Eoederer,  who  is  a  champagne  merchant  residing  and  carrying 
on  business  in  France,  during  the  years  1884,  1885,  and  188(> 
exercise  his  trade  in  this  country,  within  the  meaning  of 
Sched.  D  of  the  Act  of  1853?  If  so,  did  the  appellants, 
Grainger  &  Son,  act  during  that  period  as  his  agents  in  such 
sense  as  to  make  them  answerable  under  s.  41  of  the  Act  of 
1842  for  doing  everything  necessary  in  order  to  the  assessment 
and  payment  of  duty  upon  the  profits  or  gains  arising  from  the 
exercise  of  his  trade  within  the  United  Kingdom  ?  The  facts 
upon  which  the  answers  to  be  given  to  these  questions  depend 
have  been  stated  by  the  Commissioners  of  Taxes  for  the  City  of 
London,  in  a  special  case  which  was  amended  by  them  upon  a; 
remit  from  the  Queen's  Bench  Division. 

Louis  Boederer  supplies  large  quantities  of  champagne  from 
his  cellars  at  Eeims  to  consumers  in  the  United  Kingdom-. 
He  has  no  place  of  business  in  this  country,  and  keeps  no  stock 
of  wine  here,  either  by  himself  or  by  an  agent.  During  the 
three  years  for  which  income  tax  is  claimed  his  name  was 
inserted  in  the  London  Post  Office  Directory  under  the  head 
Trades"  in  these  terms:  ''Roederer, Louis, Reims,  champagne^ 
merchant  (Grainger  and  Son,  agents),  21,  Mincing  Lane,  E.C.,"^ 
that  being  the  address  of  the  appellants,  who  carried  on  business 
as  wine  merchants  upon  their  own  account,  and  also  actedv 
during  the  period  in  question,  as  his  agents.  Beyond  receiving 
payments  in  cash  or  bills  on  his  account,  as  will  be  presently 
.  noticed,  the  appellants'- agency  was  limited  to  soliciting  orders 
for  champagne,  either  by  themselves  or  through  sub-agents 
who  were  appointed  by  them.  These  orders,  when  received, 
were  not  accepted  by  the  appellants,  who  had  no  authority  to 
that  effect,  but  were  transmitted  by  them  to  Louis  Eoederer  at 
Eeims,  who  invariably  reserved  the  right  to  reject  any  oidos 
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forwarded  to  him.    The  necessary  result  of  that  course  of   H.  L.  (E.) 
deahng  was,  that  until  Koederer  had  accepted  the  order  there  1896 
was  no  contract  which  could  bind  him,  or  afford  a  right  of  geainger 
action  against  him  to  the  person  who  gave  it.  ^ 

When  an  order  was  accepted,  the  wines  were  packed  in  Gough, 
Keims  at  the  expense  of  the  customer,  to  whom  they  were  Lonwatsou. 
then  forwarded  direct  at  his  cost  and  risk.  An  invoice  was 
made  out  at  Keims  charging  the  price  of  the  wine,  according 
to  current  lists  furnished  to  the  customer  by  the  appellants, 
together  with  expenses  of  packing,  &c.,  which  was  sent  to  the 
appellants  for  transmission  to  the  customer.  Each  invoice 
contained  a  slip,  requesting  those  customers  who  preferred 
paying  by  bill  or  cheque  on  Paris  to  have  these  drafts  made 
out  to  their  own  order,  and  then  to  indorse  them  to  Louis 
Eoederer,  so  as  to  enable  him  to  identify  each  remittance  with 
the  customer  who  sent  it. 

The  appellants  were  remunerated  for  these  services  by  a 
commission  upon  the  orders  which  they  procured.  In  some 
cases  customers  of  Louis  Eoederer  made  payment  to  them  in 
cash ;  but  the  money  thus  received  by  them  rarely  exceeded 
the  sum  due  to  them  as  commission,  and  then  only  to  a  small 
amount.  The  appellants  also  received  English  and  foreign 
drafts  and  cheques  in  favour  of  Louis  Eoederer,  for  which  they 
gave  acknowledgments  to  the  customer.  These  drafts  andi 
cheques  were  forwarded  by  them  to  Louis  Eoederer,  who  then 
sent  a  receipt  direct  to  the  customer. 

These  facts  appear  to  me  to  raise  a  question  in  regard  to  the 
nature  of  the  trading  connection  between  Louis  Eoederer  and 
his  customers  in  the  United  Kingdom  which  is  not  covered  by 
any  previous  decision.  In  Tischler  v.  Apthoi'pe  (1)  and  in, 
Fommery  v.  Apthorpe  (2),  the  foreign  wine  merchant  traded 
in  this  country  through  an  English  agent,  who  sold  his- 
wine  in  England  and  received  the  price,  making  delivery  to 
the  buyer  either  from  the  stock  which  had  been  sent  to  him  by 
his  principal,  or  by  directing  a  consignment  to  be  sent  from 
Eeims.    In  Werle  X-  Co.  v.  Colquhoun  (3)  the  decision  of  the 


(1)  52  L.  T.  (N.S.)  814. 


(2)  5G  L.  J.  (Q.B.)  ir>r». 


(8)  20  Q.  B.  D.  753. 
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H.  L.  (E.)    Court  of  Appeal  was  based  upon  the  express  ground  that  the 
189G       foreign  wine  merchant  exercised  his  trade  in  England  by 

Geaingee  making  contracts  there  for  the  sale  of  his  champagne  through 
■^.^^^  his  English  agent.  Erichsen  v.  Last  (1),  although  it  did  not 
GouGH.     relate  to  the  wine  trade,  was  a  decision  of  the  same  class.  The 

Lord  Watson,  telegraph  compauj  whose  profits  were  assessed  to  income  tax 
had  its  principal  seat  of  business  in  Copenhagen,  but  it  had 
offices  and  agents  in  various  parts  of  the  United  Kingdom, 
where  its  agents  made  contracts  for  the  transmission  of  mes- 
sages through  its  wires,  and  received  payment  for  sending 
them.  I  agree  with  the  opinion  expressed  in  that  case  (2)  by 
Cotton  L.J.,  that  whenever  a  foreigner,  either  by  himself  or 
through  a  representative  in  this  country,  "  habitually  does,  and 
contracts  to  do,  a  thing  capable  of  producing  profit,  and  for  the 
purpose  of  producing  profit,  he  carries  on  a  trade  or  business," 
and  that  the  profits  or  gains  arising  from  these  transactions  in 
the  United  Kingdom  are  liable  to  income  tax. 

There  is,  in  my  opinion,  a  very  broad  distinction  between 
the  case  of  a  foreigner  making  contracts  in  England  with  his 
English  customers  for  the  sale  of  his  wines,  either  personally  or 
through  a  representative,  and  the  case  of  his  making  similar 
contracts  v/ith  these  customers  in  his  own  country.  In  the 
present  instance  the  orders  forwarded  to  Louis  Koederer  were, 
in  law,  nothing  more  than  offers  to  purchase  until  the  contract 
between  him  and  each  offerer  was  completed  by  his  acceptance 
at  Reims ;  and  he  fulfilled  his  part  of  the  contract  by  making 
delivery  of  the  wine  sold  to  the  purchaser,  and  at  his  risk,  in 
Eeims.  The  trade  of  Louis  Eoederer  consists  in  the  sales  of 
his  champagne,  and  it  is  from  these  sales  that  his  profits  or 
gains  are  derived.  Accordingly,  the  first  and  main  question  to 
be  considered  in  this  appeal  is,  whether  that  which  was  actually 
done  within  the  United  Kingdom  in  relation  to  and  for  the 
promotion  of  his  business  by  Louis  Eoederer,  or  by  the  appel- 
lants on  his  behalf,  amounts  to  an  exercise  of  his  trade  within 
the  meaning  of  Sched.  D. 

There  may,  in  my  opinion,  be  transactions  by  or  on  behalf  of 
a  foreign  merchant  in  this  country  so  intimately  connected 
(1)  8  Q.  B.  D.  414.  (2)  8  Q.  B.  D.  414,  at  p.  420. 
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with  his  business  abroad  that  without  them  it  could  not  be   H.  L.  (E.) 
successfully  carried  on,  which  are  nevertheless  insufficient  to  1896 
constitute  an  exercise  of  his  trade  here  within  the  meaning  of  Graingek 
Sched.  D.    In  illustration  of  that  view,  I  may  refer  to  SuUey  ^^^^ 
V.  Attorney-General  (1),  which  was  decided  in  the  Exchequer  domH. 
Chamber  by  no  less  than  six  very  eminent  judges.  An  American  Lord  watsotu 
firm  carried  on  a  business  in  New  York,  which  consisted  in  the 
resale  there  of  goods  purchased  on  their  account  in  England. 
One  of  the  partners,  who  resided  in  Nottingham,  bought  the 
goods  required  by  his  firm,  and  paid  for  them  with  money 
remitted  to  him  from  New  York.  It  was  held,  in  these  circum- 
stances, that  the  firm  did  not  exercise  its  trade  in  the  United 
Kingdom  in  such  sense  as  to  bring  its  profits  within  the  scope 
of  the  Income  Tax  Acts.    One  reason  assigned  for  the  decision 
was  that  the  firm's  transactions  here  did  not  involve  any  profits 
or  gains,  which  were  wholly  dependent  upon  the  resales  effected 
by  the  firm  on  the  other  side  of  the  Atlantic.    The  learned 
judges  recognised  the  principle  that  purchasing  of  stock  in  this 
country,  with  the  view  of  trading  in  it  elsewhere,  does  not  of 
itself  constitute  an  exercise  of  the  trade  in  the  United  Kingdom 
when  that  department  of  the  business  from  which  profits  or 
gains  are  directly  realized  is  carried  on  in  another  country. 

If  any  substantial  distinction  could  be  drawn  between  can- 
vassing through  agents  in  this  country  for  orders  which  are 
sent  to  Eeims  for  acceptance  or  rejection,  and  the  systematic 
purchase  of  goods  in  the  English  market  for  the  purpose  of 
trading  with  them  in  America,  I  am  disposed  to  think  that  the 
distinction  would  not  be  unfavourable  to  the  contention  of  the 
present  appellants.  There  is  no  substantial  difference  between 
obtaining  orders  for  wines,  according  to  the  method  pursued  by 
Louis  Koederer,  and  attracting  customers  to  Keims  by  adver- 
tising, and  sending  circulars  to  the  trade  in  England.  Such 
things  are  done  by  British  merchants  in  foreign  countries,  and 
are  also  done  by  foreign  merchants  in  Britain,  in  the  interest 
and  for  the  promotion  of  their  home  business.  If  their  business 
consists,  as  that  of  Louis  Eoederer  does,  in  the  sale  of  wines  or 
other  merchandise,  neither  the  British  nor  the  foreign  merchant 
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H.  L.  (E.)  can,  in  my  opinion,  be  said  to  exercise  his  trade  beyond  the 
1896      Hmits  of  his  own  country,  so  long  as  all  contracts  for  the  sale 

Gkainger  of  their  goods  and  all  deliveries  to  the  purchaser  are  made 
&  Son      within  these  limits. 

GouGH,  The  fact  that  some  payments  were  raade  in  cash  to  the 
Lord  Watson,  appellants,  and  that  they  also  received  and  forwarded  drafts  • 
indorsed  to  Louis  Eoederer  by  buyers  of  his  champagne, 
although  it  might  have  been  of  importance  if  he  had  exercised 
his  trade  in  this  country,  does  not  appear  to  me  to  have  a 
material  bearing  upon  the  question  already  discussed.  When 
a  trade  is  carried,  on  in  a  foreign  country,  and  British  customers 
not  only  purchase  but  take  delivery  there,  I  do  not  think  that 
the  employment  of  an  English  agent  to  collect  and  remit  the 
debts  due  to  him'  by  these  purchasers  can  be  regarded  as  an 
exercise  of  his  trade  in  this  country  by  the  foreign  merchant. 

I  am  therefore  of  opinion  that  your  Lordships  ought  to 
reverse  the  judgments  of  the  Appeal  Court  and  of  the  Queen's 
Bench  Division,  and  to  find  and  declare  that  Louis  Koederer 
did  not,  in  the  years  1884,  1885,  and  1886,  exercise  his  trade  in 
the  United  Kingdom.  In  that  view,  it  becomes  unnecessary  to 
consider  the  question  whether  the  appellants,  as  his  agents,  are 
responsible  in  terms  of  s.  41  of  the  Act  of  1842.  But,  having 
heard  a  full  argument  upon  the  point,  I  desire  to  say  that  I  am 
not  prepared  to  hold,  with  the  learned  judges  in  the  Courts 
below,  that  the  words  "  having  the  receipt  of  any  profits  or 
gains  "  as  they  occur  in  that  clause  refer  only  to  a  "  receiver." 
The  context  of  the  Act  appears  to  me  to  indicate  that  they 
ought  to  be  read  as  applicable  to  each  and  all  of  the  persons 
enumerated. 

LoED  Macnaghten.  My  Lords,  I  have  had  an  opportunity 
of  considering  the  judgments  which  have  already  been  delivered 
by  my  noble  and  learned  friends,  and  I  have  nothing  to  add 
except  that  I  concur  in  the  motion  proposed,  and  for  the  reasons 
which  have  been  stated. 

LoED  MoEEis.  My  Lords,  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Appeal,  affirming  the  judgment  of  the 
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Queen's  Bench  Division,  should  be  affirmed.    It  is  unnecessary   H.  L.  (E.) 
for  me  to  repeat  all  the  facts  of  the  case.    The  first  and  main  1896 
question  is,  Did  Louis  Koederer  exercise  a  trade  in  England  ?  Graingeb 
There  can  be  no  definition  of  the  words  "  exercising  a  trade."      &  Son 
It  is  only  another  mode  of  expressing  "  carrying  on  a  business  "  ;  Gough. 
but  it  certainly  carries  with  it  the  meaning  that  the  business  or   Lord  Moms, 
trade  must  be  habitually  or  systematically  exercised,  and  that 
it  cannot  apply  to  isolated  transactions.    There  is  no  special 
iegal  meaning  to  the  words  "  exercising  a  trade,"  and  it  must 
be  considered  with  regard  to  what  would  be  its  ordinary  or 
popular  meaning,  and  that  must  in  each  case  depend  on  the 
facts  of  that  particular  case ;  and  we  are  not  to  canvass  what 
might  be  a  logical  outcome  from  any  decision  when  it  is  the 
facts  of  the  particular  case  that  are  solely  decided  on.    I  have 
heard  no  suggestion  of  any  plainer  or  more  intelligible  meaning 
for  the  words    exercise  his  trade  "  than  the  words  themselves 
convey.  . 

Now,  the  leading  facts  of  the  case  are :  Koederer  is  an 
extensive  wine  maker  at  Eeims,  in  France.  He  ships,  and  for 
years  has  shipped,  large  quantities  of  champagne  to  England. 
The  appellants  are  his  agents  in  England.  The  offers  or 
proposals  for  the  purchase  of  Koederer's  wines  are  sought  for 
and  received  by  the  appellants  from  customers  as  such  agents. 
As  between  Roederer  and  the  appellants,  he  reserves  the  right  to 
reject  any  particular  order — a  right  stated  in  the  case  as  intended 
to  protect  Eoederer  in  cases  of  doubt  of  the  solvency  of  the 
customer.  No  special  notice  is  given  to  the  customer  of  such 
right  being  reserved.  The  invoices  of  the  wine  when  shipped 
are  sent  by  Roederer  to  the  appellants,  who  forward  them  to 
the  customers.  Direct  payments  by  draft  or  order  are  made  to 
Roederer  more  frequently  than  they  are  made  to  the  appellants, 
and  the  receipts  are  sent  by  Roederer  direct  to  the  customers. 
Exhibits  1,  2,  and  5  shew  the  mode  of  dealing.  Exhibit  5 
gives  the  initiation  of  the  transaction  :  it  is  addressed  by  the 
appellants  to  the  proposed  customer,  and  states  they  are 
instructed  by  their  principal,  Roederer,  to  inform  him,  Sec. ;  it 
then  goes  on  to  say,  Mr.  L.  Roederer  will  be  prepared  to  ship 
champagne,"  and  solicits  orders  for  the  wines  now  offered  by 
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H.  L.  (E.)   Mr.  Koederer  at  the  prices  referred  to  in  an  accompanying  list. 
1896      Koederer's  stamp  is  affixed  at  the  foot.    Exhibit  No.  1  shews 

GRAimTEii  an  order  addressed  to  the  appellants  and  requesting  shipment^ 
&  Sox  ^]xi\Q  Exhibit  No.  2  gives  the  reply  of  the  appellants  thus  : 
GouGH.     "  In  compliance  with  your  obliging  order  of  yesterday  we  shall 

Lord  Morris,  have  much  pleasure  in  requesting  Mr.  L.  Eoederer  to  ship  for 
your  account,"  &c.  These  exhibits  thus  evidence  an  offer  by 
the  appellants  as  the  agent  of  Eoederer  of  wines  at  fixed  prices,, 
an  order  from  the  customer  for  a  certain  quantity,  and  an 
acceptance  by  the  appellants.  There  is  thus  a  completed  con- 
tract between  the  customer  and  Eoederer  through  his  agents, 
the  appellants,  controlled  perhaps  'by  the  limit  of  authority 
given  by  Eoederer  to  the  appellants,  which  limit  is  unknown  to 
the  customer.  The  question  in  this  case  is  not  whether  the 
customer  could  recover  from  Eoederer  on  any  breach  of  the 
contract  by  reason  of  the  limit  of  authority,  but  whether  as  a. 
matter  of  fact  Eoederer  is  exercising  his  trade,  in  other  words, 
carrying  gn  business  in  England.  I  am  very  clearly  of  opinion 
on  the  facts  that  he  is  exercising  his  trade  in  England,  and  I 
consider  the  insertion  in  the  Directory  is  a  most  material  and 
important  fact,  for  the  appellants,  with  whom  we  are  dealing, 
authorize  the  statement  in  the  Post  Office  Directory  under  the 
head  of  "  Trades — Wine  Merchants,"  as  follows  :  "  Eoederer, 
Louis,  Eeims,  champagne  merchant  (Grainger  &  Son,  agents), 
21,  Mincing  Lane,  E.G."— an  averment  by  the  appellants  that 
Eoederer  carries  on  the  business  of  a  wine  merchant  at  21, 
Mincing  Lane,  and  that  they  are  his  agents  there.  On  the 
facts  stated  in  the  special  case  I  entertain  no  doubt,  as  the 
Queen's  Bench  Division  and  the  Court  of  Appeal  entertain  no 
doubts,  but  that  Louis  Eoederer  exercises  his  trade  of  a  wine 
merchant  within  the  United  Kingdom,  to  wit,  in  London. 

On  the  other  question,  whether  the  appellants  were  agents 
within  the  terms  of  s.  41  of  5  &  6  Vict.  c.  35, 1  am  not  prepared 
to  hold  that  the  words  "having  the  receipt  of  any  profits  or 
gains  "^re  applicable  only  to  their  immediate  antecedent  word 
a  "  receiver,"  and  are  not  applicable  to  the  word  "  agent."  I 
consider  they  are  applicable  to  and  control  the  word  "agent  " 
as  well  as  the  word  "receiver,"  and  there  is  no  reason  why  an 
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agent  should  be  chargeable  who  was  not  in  receipt  of  profits  or  H.  L.  (E.) 

gains ;  but  in  the  present  case  the  appellants  were  in  fact,  as  1896 

agents  of  their  principal,  Eoederer,  in  receipt  of  moneys  which  grainger 

included  profits  and  gains,  and,  being  so,  come  within  the  ^f,^^ 
operation  of  s.  41  of  5  &  6  Vict.  c.  35. 

LoKD  Davey.  My  Lords,  I  am  of  opinion  that  this  appeal 
should  be  allowed,  for  the  reasons  which  have  been  already 
stated  by  your  Lordships  who  first  addressed  the  House ;  and 
were  it  not  that  we  are  differing  from  the  Court  below,  and  that 
your  Lordships  are  not  unanimous,  I  should  not  find  it  necessary 
to  add  any  observations  of  my  own. 

The  question  is  whether,  on  the  facts  found  in  the  original 
and  amended  cases  stated  by  the  commissioners,  Mr.  Eoederer 
exercises  a  trade  within  the  United  Kingdom  within  the 
meaning  of  s.  2,  Sched.  D  of  the  Income  Tax  Act,  1853.  I 
need  not  again  analyze  in  detail  the  statements .  in  the  cases  ; 
but  I  will  merely  state  that  the  substance  and  effect  of  them 
appears  to  my  mind  to  be  shortly  this  :  First,  neither  Messrs. 
Grainger  &  Son  nor  the  sub-agents  appointed  by  them  have 
any  authority  to  make  contracts  for  the  sale  of  Mr.  Eoederer' s 
wines.  Their  function  in  this  part  of  the  business  is  confined 
to  soliciting  and  collecting  orders  for  wine  which  are  forwarded 
to  him  in  Eeims  for  execution  by  hijn  if  he  thinks  fit. 
Secondly,  all  contracts  for  the  sale  of  wine  are  made  in  Eeims 
by  Mr.  Eoederer  himself,  and  the  goods  are  invoiced  in  his 
name  to  the  customer.  In  every  instance  they  are  delivered 
free  on  board  at  Eeims  at  the  expense  and  risk  of  the  customer. 
Thirdly,  the  ordinary  course  is  for  the  customers  to  pay  Mr. 
Eoederer  direct  in  Eeims  by  cheques  or  drafts  to  his  order. 
But  Messrs.  Grainger  and  Son  receive  some  cash  and  cheques 
on  Mr.  Eoederer 's  account  in  London,  though  to  an  amount 
which  rarely  exceeds  the  commission  due  to  them.  Eeceipts 
for  all  money  paid,  either  to  Mr.  Eoederer  or  through  Messrs. 
Grainger  &  Son,  are  sent  by  Mr.  Eoederer  to  the  customers 
direct.    A  form  of  receipt  is  annexed  to  the  amended  case. 

Now,  what  does  one  mean  by  a  trade,  or  the  exercise  of  a 
trade  ?    Trade  in  its  largest  sense  is  the  business  of  selling, 
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e.  L.  (E.)   with  a  view  to  profit,  goods  which  the  trader  has  either  manu- 
1896      factured  or  himself  purchased.    I  cannot  doubt,  upon  the  facts 

Grainger   found,  that  all  Mr.  Eoederer's  sales  to  his  English  customers 
&  Son  made  at  Eeims  for  delivery  in  that  place,  and  the  goods 

GouGH.     sold  are,  in  fact,  delivered  to  the  customers  in  Eeims.    So  far 

Lord  Davey.  as  I  Can  sce,  not  a  single  bottle  of  wine  is  ever  sold  or  delivered 
by  Mr.  Eoederer,  either  personally  or  through  his  agents,  in  this 
country.  It  was,  I  think,  admitted,  and  it  cannot,  in  my 
opinion,  be  denied,  that  the  mere  fact  of  a  foreigner  selling  his 
goods  to  English  customers  does  not  constitute  an  exercise  of 
his  trade  within  this  country,  although  he  is  trading  with  this 
country.  But  it  was  argued  that  the  habitual  employment  of 
agents  to  obtain  orders  and  transmit  them  abroad  constitutes 
the  act  of  selling  to  English  customers  an  exercise  of  trade  in 
this  country.  I  am  unable  to  accede  to  that  argument.  Can- 
vassing for  custom  is  no  doubt  ancillary  to  the  exercise  of 
trade,  and  it  may  be  assumed  that  Mr.  Eoederer's  trade  with 
this  country  is  increased  by  the  employment  of  agents  for  that 
purpose,  as  it  might  be  by  systematic  advertisement.  But 
Mr.  Eoederer's  trade  is  sehing  his  champagne  ;  and  he  exercises 
that  trade  where  he  makes  his  sales  and  the  profits  come  home 
to  him.  Nor  do  I  think  it  makes  any  difference  that  it  is 
within  the  scope  of  Messrs.  Grainger's  authority  to  collect 
moneys  for  Mr.  Eoederer  to  the  extent  stated  in  the  case.  It 
is,  in  my  opinion,  no  more  than  if  Mr.  Eoederer  were  for  the 
convenience  of  his  customers  to  open  a  banking  account  in 
London  to  which  they  might  pay  what  they  owe  him. 

I  forbear  to  comment  on  the  earlier  cases  which  have  been 
decided  on  this  section,  because  they  all  differ  in  the  vital 
respect  that  sales  of  goods  were  in  those  cases  made  in  England. 
The  case  of  Bulley  v.  Attorney-General  (1),  so  far  as  it  goes,  is 
in  the  appellants'  favour. 

In  the  view  which  I  take  it  is  not  necessary  to  decide  the 
other  point  which  has  been  raised,  whether  Messrs.  Grainger  & 
Son  are  such  agents  as  described  in  sect.  41  of,  the  Act  of  1842. 
I  will  only  say  that  I  think  the  words  "having  the  receipt  of 
any  profits  or  gains,"  &c.,  should  grammatically  be  read  with 

(1)  5  H.  &  N.  711. 
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the  words  "  factor,  agent,  or  receiver,"  and  not  with  "  receiver  "  H.  L.  (E.) 
only;  and  that  ''having  the  receipt  of  any  profits  or  gains"  1896 

does  not  mean     any  part  of  the  profits  or  gains,"  but  "the  gratnqer 
taxable  profits  or  gains  of  any  business,"  &c.    I  feel  great  doubt  ^ 
whether,  on  the  facts  of  the  present  case,  Messrs.  Grainger  &  Oough. 

Son  were  such  agents  ;  but  it  is  not  necessary  to  decide  that.  LordDavey. 

Orders  appealed  from  and  determination  of  the 
Commissioners  reversed  with  costs  here  and 
below ;  with  a  declaration  that  Louis  Boederer 
teas  not  a  person  exercising  a  trade  loithin  the 
United  Kingdom  in  the  terms  of  Sched.  D 
of  16  d  17  Vict.  c.  34 ;  cause  remitted  to  the 
Queen's  Bench  Division, 

Lords'  Journals,  May  1,  1896. 

Solicitors  for  appellants  :  Irvine  d-  Borrotvman, . 
Solicitor  for  respondent :  F.  C.  Gore,  Solicitor  of  Liland 
Bevemte. 
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j.O*     ATTOENEY-GENEEAL  FOE  ONTAEIO  Appellant; 

If^  "  AND 

ATTOENEY-GENEEAL  FOE  THE  DO- 
MINIOISI,    AND    THE  DISTILLEES 
M^.        AND  BEEWEES'  ASSOCIATION  OF 
ONTAEIO     .    .    .    .    .    .    .    .  . 


Eespondents. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CANADA. 

British  North  America  Act,  ss.  91,  92- — Distribution  of  Legislative  Powers — 
Liquor  Laivs — Power  of  Prohibition — Canada  Temperance  Act,  1886 — 
Ontario  Act       Vict.  c.  56),  s.  18. 

The  general  power  of  legislation  conferred  upon  the  Dominion  Parlia- 
ment by  s.  91  of  the  British  North  America  Act,  1867,  in  supplement  of  its 
therein  enumerated  po^wers,  must  be  strictly  confined  to  such  matters  as 
are  unquestionably  of  national  interest  and  importance;  and  must  not 
trench  on  any  of  the  subjects  enumerated  in  s.  92  as  within  the  scope  of 
provincial  legislation,  unless  they  have  attained  such  dimensions  as  to 
affect  the  body  politic  of  the  Dominion. 

Dominion  enactments,  when  competent,  override  but  cannot  directly 
repeal  provincial  legislation.  Whether  they  have  in  a  particular  instance 
effected  virtual  repeal  by  repugnancy  is  a  question  for  adjudication  by  the 
tribunals,  and  cannot  be  determined  by  either  the  Dominion  or  provincial 
legislature. 

Accordingly  the  Canada  Temperance  Act,  1886,  so  far  as  it  purported 
to  repeal  the  prohibitory  clauses  of  the  old  provincial  Act  of  1864  (27  &  28 
Vict.  c.  18)  was  ultra  vires  the  Dominion.  Its  own  prohibitory  provisions 
are,  however,  valid  when  duly  brought  into  operation  in  any  provincial 
area,  as  relating  to  the  peace,  order,  and  good  government  of  Canada ; 

Russell  V.  Reg,  (7  App.  Cas.  829)  followed ; 

but  not  as  regulating  trade  and  commerce  within  s.  91,  sub-s.  2,  of  the 
Act  of  1867 ; 

Citizens'  Insurance  Co.  v.  Parsons  (7  App.  Cas.  98)  distinguished  and 
Municipal  Corporation  of  Toronto  v.  Virgo  (ante,  p.  93)  followed. 

Held,  also,  that  the  local  liquor  prohibitions  authorized  by  the  Ontario 


*  Present:  Lord  Halsbuey  L.C.,  Lord  Herschell,  Lord  Watson,  Lord 
Davey,  and  Sir  Richard  Couch. 
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Act  (53  Vict.  c.  56),  s.  18,  are  within  the  powers  of  the  provincial  legisla- 

ture.   But  they  are  inoperative  in  any  locality  which  adopts  the  provisions  iggQ 

of  the  Dominion  Act  of  1886.  — ^ 

Attorney- 
Appeal  by  special  leave  from  a  judgment  of  the  Supreme  ^"^^^^^^^^^^^^ 
Court  (Jan.  15,  1895)  consisting  of  Strong  C.J.,  Fournier, 
Gwynne,  Sedgwick,  and  King  J  J.  Under  the  Supreme  and 
Exchequer  Courts  Act  (Eevised  Stat.  Can.  c.  135),  as  amended 
by  Dominion  Act  (54  &  55  Vict.  c.  25),  s.  4,  the  Governor- 
General  of  Canada,  by  Order  in  Council  (Oct.  26,  1893), 
submitted  to  the  Supreme  Court  of  Canada  the  following 
questions 

(1.)  Has  a  provinciar  legislature  jurisdiction  to  prohibit  the 
sale  within  the  province  of  spirituous,  fermented,  or  other 
intoxicating  liquors  ? 

(2.)-  Or  has  the  legislature  such  jlirisdiction  regarding  such 
portions  of  the  province  as  to  which  the  Canada  Temperance 
Act  is  not  in  operation  ? 

(3.)  Has  a  provincial  legislature  jurisdiction  to  prohibit  the 
manufacture  of  such  liquors  within  the  province  ? 

(4.)  Has  a  provincial  legislature  jurisdiction  to  prohibit  the 
importation  of  such  liquors  into  the  province  ? 

(5.)  If  a  provincial  legislature  has  not  jurisdiction  to  prohibit 
sales  of  such  liquors,  irrespective  of  quantity,  has  such  legis- 
lature jurisdiction  to  prohibit  the  sale  by  retail,  according  to 
the  definition  of  a  sale  by  retail  either  in  statutes  in  force  in 
the  province  at  the  time  of  confederation,  or  any  other  definition 
thereof  ? 

(6.)  If  a  provincial  legislature  has  a  hmited  jurisdiction  only 
as  regards  the  prohibition  of  sales,  has  the  legislature  jurisdic- 
tion to  prohibit  sales  subject  to  the  limits  provided  by  the 
several  sub-sections  of  the  99th  section  of  the  Canada  Tem- 
perance Act,  or  any  of  them  (Kevised  Statutes  of  Canada, 
49  Vict.  c.  106,  s.  99)? 

(7.)  Has  the  Ontario  Legislature  jurisdiction  to  enact  s.  18  of 
"Ontario  Act,  53  Vict.  c.  56,  intituled  "  An  Act  to  improve  the 
Liquor  Licence  Acts,"  as  said  section  is  explained  b}'  Ontario 
Act,  54  Vict.  c.  46,  intituled  An  Act  respecting  local  option 
in  the  matter  of  liquor  selling  "  ? 
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Sect.  18,  referred  to  in  the  last  of  the  said  questions,  is  as 
follows : — 

Attorney-  1^.  Whereas  the  following  provision  of  this  section  was  at 
for^Ontakio  confederation  in  force  as  a  part  of  the  ConsoHdated 

Municipal  Act  (29th  and  30th  Victoria,  chapter  51,  section  249", 
sub-section  9),  and  was  afterwards  re-enacted  as  sub-section  7  of 
section  6  of  32nd  Victoria,  chapter  32,  being  the  Tavern  and 
Shop  Licence  Act  of  1868,  but  was  afterwards  omitted  in 
subsequent  consolidations  of  the  Municipal  and  the  Liquor 
Licence  Acts,  similar  provisions  as  to  local  prohibition  being 
contained  in  the  Temperance  Act  of  1864,  27th  and  28tb 
Victoria,  chapter  18  ;  and  the  said  last-mentioned  Act  having 
been  repealed  in  municipalities  where  not  in  force  by  the 
Canada  Temperance  Act,  it  is  expedient  that  municipalities 
should  have  the  powers  by  them  formerly  possessed ;  it  is 
hereby  enacted  as  follows  : — 

The  council  of  every  township,  city,  town,  and  incorporated 
village  may  pass  by-laws  for  prohibiting  the  sale  by  retail  of 
spirituous,  fermented,  or  other  manufactured  liquors  in  any 
tavern,  inn,  or  other  house  or  place  of  public  entertainment, 
and  for  prohibiting  altogether  the  sale  thereof  in  shops  and 
places  other  than  houses  of  public  entertainment.  Provided 
that  the  by-law  before  the  final  passing  thereof  has  been  duly 
approved  of  by  the  electors  of  the  municipality  in  the  manner 
provided  by  the  sections  in  that  behalf  of  the  Municipal  Act. 
Provided  further  that  nothing  in  this  section  contained  shall  be 
construed  into  an  exercise  of  jurisdiction  by  the  Legislature  of 
the  province  of  Ontario  beyond  the  revival  of  provisions  of  law 
which  were  in  force  at  the  date  of  the  passing  of  the  British 
North  America  Act,  and  which  the  subsequent  legislation  of  this 
province  purported  to  repeal." 

Act  54  Vict.  c.  46,  referred  to  above,  declares  that  s.  18  was 
not  intended  to  affect  the  provisions  of  s.  252  of  the  Consolidated 
Municipal  Act,  being  Canada  Act,  29  &  30  Vict.  c.  51. 

A  majority  of  the  Supreme  Court,  after  hearing  counsel  for 
the  Dominion,  the  provinces  of  Ontario,  Quebec,  and  Manitoba, 
and  also,  under  s.  37,  sub-s.  4,  of  the  Supreme  and  Exchequer 
Courts  Act  for  the  Distillers  and  Brewers'  Association  of  Ontario, 
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answered  all  the  questions  in  the  negative.  Strong  C.J.  and 
Fournier  J.,  while  agreeing  in  a  negative  answer  to  questions 
3  and  4,  answered  the  remainder  in  the  affirmative. 

The  case  in  the  Court  below  is  reported  in  24  Sup.  Ct.  Can. 
Keports,  p.  170.  , 

Maclaren,  Q.C.  (of  the  Colonial  Bar),  and  Haldane,  Q.C.,  for 
the  appellant. 

Netvcomhe,  Q.C.  (of  the  Colonial  Bar),  and  Loehnis,  for  the 
Attorney-General  for  the  Dominion. 

Blake,  Q.C,  and  Wallace  Neshitt  (both  of  the  Colonial  Bar), 
for  the  Distillers  and  Brewers'  Association. 

Maclaren,  Q.C,  and  Haldane,  Q.C,  contended  that  s.  18  of 
the  Ontario  Act  of  1890  was  authorized  as  relating  to  a  subject 
comprised  within  the  term  municipal  institutions  "  in  s.  92, 
sub-s.  8,  of  the  British  North  America  Act,  1867.  Citizens' 
Insurance  Co.  y.  Parsons  (1)  lays  down  the  rule  that  provincial 
legislation  is  valid  if  it  relates  to  the  enumerated  subjects  in 
s.  92,  and  is  not  overriden  by  the  enumerated  subjects  in  s.  91. 
It  was  admitted  that  a  provincial  legislature  could  not  give  to  a 
municipality  control  over  anj^of  the  subjects  mentioned  in  s.  91.. 
But  a  power  to  create  municipal  institutions  must  involve  a 
power  to  give  them  such  powers  as  usually  belong  to  such  bodies. 
In  Canadian  legislation,  prior  to  the  Imperial  Act  of  1867,. 
municipal  institutions  included  a  large  number  of  subjects  not 
specifically  enumerated  in  s.  92.  The  expression  had  acquired 
a  well-defined  legislative  meaning,  and  the  term  w^as  used  in 
s.  92  in  the  sense  so  acquired.  The  Act  of  1867  was  founded  on 
the  Quebec  resolutions,  and  expressions  which  came  textually 
therefrom  should  be  interpreted  by  the  light  of  Canadian 
legislation. 

[The  Lord  Chancellor.  Then  how  do  you  define  that 
technical  meaning  ?] 

It  meant  the  conferring  on  them  such  powers  as  under 
Canadian  legislation  had  been  understood  to  belong  to  them  ;. 
except  such  as  were  assigned  to  the  Dominion  under  s.  91. 

[Lord  Herschell.  Canadian  legislation  varied.  Municipal. 
(I)  7  App.  Cas.  90. 
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J.  C:  institutions  had  different  powers  in  Canada  from  what  they  had 
1896      in  Nova  Scotia  and  New  Brunswick.] 

Reference  was  made  to  Hodge  v.  Beg.  (1)  and  Bussell  v. 
Ontario  ^  Series  of  Canadian  statutes  passed  before 

1867,  being,  as  respects  those  relating  to  Upper  Canada, 
12  Vict.  c.  81;  16  Vict.  c.  184;  22  Vict.  c.  99,  s.  245;  Cons. 
Stat.  Upper  Canada  of  1859,  c.  54,  s.  246 ;  29  &  30  Vict.  c.  51 ; 
and  as  relating  to  Lower  Canada — 16  Vict.  c.  214  ;  18  Vict, 
c.  100,  s.  23  ;  19  &  20  Vict.  c.  101,  ss.  8,  11 ;  20  Vict.  c.  129, 
s.  37  ;  Cons.  Stat.  L.  C.  1861,  c.  24,  s.  26,  sub-ss.  10,  15,  and 
s.  27,  sub-s.  16.  Reference  was  also  made  to  27  &  28  Vict, 
c.  18;  29  &  30  Vict.  c.  32;  Revised  Stat.  Nova  Scotia,  c.  75; 
Public  Stat,  of  New  Brunswick  (1854),  c.  15.  The  expression 
has  also  been  interpreted  in  decided  cases  :  see  Slavin  v. 
Corporation  of  Orillia  (3) ;  Beg.  v.  Taylor  (4)  ;  Keefe  v. 
McLennan  (5)  ;  In  re  Local  Option  Act  (6) ;  Corporation  of 
Hu7itingdon  v.  Moir  (7) ;  Lepine  v.  Laurent  (8) ;  Huson  v.  S. 
Norioicli.  (9)  Sub-sects.  9,  13,  and  16  of  s.  92  were  also  relied 
on.  It  was  further  contended  that  the  Act  in  question  was 
valid  unless  and  until  the  Dominion  Parliament  should  legis- 
late in  a  manner  which  would  override  its  provisions.  It  does 
not  conflict  with  Canada  Temperance  Act,  1878,  for  it  could 
only  apply  to  places  where  that  Act  has  not  been  put  in  force. 
Reference  was  made  to  L' Union  St.  Jaques  de  Montreal  v. 
Belisle  (10);  Attorney -General  of  Ontario  v.  Attorney -General 
for  Canada  (11) ;  Bank  of  Toronto  v.  Lamhe.  (12)  The  general 
result  of  the  authorities  is  that  the  words  regulation  of  trade 
and  commerce  "  in  s.  91  mean  general  regulation  in  a  broad 
sense ;  not  of  such  specific  matters  as  are  involved  in  the  Act 
in  question,  nor  of  any  minute  details,  nor  any  regulation  of 
matters  of  a  merely  local  nature  or  private  or  peculiar  to  any 
particular  trade. 


(1)  9  App.  Cas.  117. 

(2)  7  App.  Cas.  829. 

(3)  36  U.  C.  Q.  B.  159 ;  S.C.  1  Cart. 
688. 

(4)  36  U.  C.  Q.  B.  183. 

(5)  2  Cart.  400,  409. 


(6)  18  Ont.  App.  R.  572. 

(7)  7  Montreal  L.  R.  Q.  B.  281. 

(8)  14  Legal  News,  369. 

(9)  24  Slip.  Ct.  Can.  Rep.  145. 

(10)  L.  R.  6  P.  C.  31. 

(11)  [1894]  A.  C.  189. 


(12)  12  App.  Cas.  575. 
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Newcomhe,  Q.C.,  contended  that  a  provincial  legislature  has      J.  C. 
no  authority  to  prohibit  the  sale,  manufacture,  or  importation  1896 
of  spirituous,  fermented,  or  other  intoxicating  liquors.   Further,  Attorney- 
that  it  has  no  authority  to  prohibit  the  sale  of  such  liquors  ^o^Ontario 
either  by  wholesale  or  retail,  or  subject  to  the  exemptions 
established  by  the  Canada  Temperance  Act,  s.  99.    The  subject 
of  this  reference  is  prohibition.    Bussell  v.  Beg.  (1)  ruled  that 
prohibition  as  dealt  with  by  the  Canada  Temperance  Act  was 
excluded  from  provincial  authority. 

[LoED  Heeschell.   No  ;  not  while  the  provincial  legislature 
deals  with  the  matter  locally.] 

Prohibition  of  the  liquor  traffic  does  not  fall  within  any  of 
the  subjects  enumerated  in  s.  92.    The  exclusive  power  with 
regard  to  municipal  institutions  only  enables  the  legislatures  to 
establish  regulations  for  carrying  on  such  institutions.  Any 
authority  which  the  legislatures  can  confer  upon  them  must  be 
derived  from  or  have  relation  to  the  other  subjects  enumerated 
in  s.  92,  none  of  which  include  a  power  to  prohibit.    They  can 
prescribe  the  mode  in  which  the  traffic  may  be  carried  on,  but 
they  cannot  prohibit  it.    Sub-sect.  16,  s.  92,  relates  to  local 
or  private  "  matters,  not  provincial.    On  the  other  hand,  pro- 
hibition strictly  relates  to  matters  within  the  exclusive  power 
of  the  Dominion  Parliament.    It  affects  the  peace,  order,  and 
good  government  of  Canada  in  relation  to  matters  not  coming 
within  those  assigned  by  s.  92  to  the  provinces.    To  the 
Dominion  is  assigned  authority  to  regulate  trade  and  commerce. 
See  City  of  Fredericton  v.  Beg.  (2),  Bussell  v.  Beg.  (1),  and 
Tennant  v.  Union  Bank.  (3)    It  was  contended  that  whether 
or  not  regulation  involves  prohibition,  if  the  provinces  may 
prohibit,  the  Dominion  has  nothing  left  to  regulate.  The 
provincial  power  of  regulating  a  particular  trade  recognised  in 
Hodge  v.  Beg.  (4)  must  not  be  pushed  so  as  to  conflict  with 
Dominion  legislation ;  for  wherever  the  two  legislatures  con- 
flict that  of  the  Dominion  must  be  paramount.    Here  the  field 
of  legislation,  that  is  with  regard  to  the  prohibition  of  the 
liquor  traffic,  is  already  occupied  by  thd  Canada  Temperance 


(1)  7  App.  Cas.  821). 

(2)  3  Sup.  Ct.  Can.  505. 
A.  C.  1896. 


(;n  [1894]  A.  C.  -15. 
(4)  9  App.  Cos.  117. 
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Act,  and  there  is  therefore  no  room  for  a  provincial  law,  for  the 
interference  of  the  province  would  interfere  with  the  legislation 
of  the  Dominion. 

[LoED  Watson.  Where  the  Temperance  Act  is  not  adopted, 
there  is  no  law  as  yet  applicable,  and  there  the  field  is  not 
covered.] 

The  legislation  exists  which  at  any  moment  the  community 
may  bring  into  force, 

Blake,  Q.G.,  contended  that  the  provinces  have  no  legislative 
authority  except  in  the  subjects  enumerated  in  s.  92,  according 
to  the  true  construction  of  the  British  North  America  Act  as 
ascertained  by  the  Privy  Council.  On  any  matter  so  enumerated 
the  provinces  have  no  authority  in  any  case  wherein,  or  to  any 
extent  whereby,  the  exercise  of  such  authority  would  interfere 
with  the  exercise  by  the  Dominion  of  any  authority  comprised 
within  any  of  the  sub-sections  of  s.  91.  Again,  the  subject  of  the 
prohibition  of  retail  selling  of  intoxicating  liquors  is  not  com- 
prised within  s.  92  according  to  the  same  authoritative  construc- 
tion ;  and  it  follows  that  a  fortiori  the  prohibition  of  wholesale 
selling,  or  manufacturing  or  importing,  is  not  so  comprised. 
Then  it  is  settled  that  each  of  these  subjects,  being  without  the 
scope  of  s.  92,  is  within  the  general  authority  of  the  Dominion 
conferred  by  s.  91  for  peace,  order,  and  good  government.  The 
regulation  of  trade  and  commerce  is  placed  by  s.  91  under  the 
exclusive  authority  of  the  Dominion,  the  object  being  to  place 
the  trade  of  the  various  provinces  under  the  general  control  of 
the  central  authority,  and  thus  effect  uniformity  as  far  as 
possible,  and  also  enable  the  Dominion  to  obtain  by  an  indirect 
system  of  taxation  the  amounts  necessary  to  enable  it  to  dis- 
charge the  national  obligations.  The  customs  and  excise  duties 
on  liquor  are  a  substantial  and  necessary  part  of  the  fiscal 
resources  of  the  Dominion,  and  it  was  not  intended  that  those 
resources  should  be  curtailed  or  abolished  by  the  provincial 
legislatures  throughout  their  jurisdiction.  Exclusive  authority 
over  the  liquor  trade  in  its  trade  and  revenue  aspects  means  an 
authority  to  prevent  ^ny  rival  control  over  them  which  might 
impede  the  purposes  for  which  such  exclusive  authority  was 
granted.    Besides,  there  is  a  broad  distinction  between  an 
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anthority  to  prohibit  a  trade  and  an  authority  to  regulate  it, 
and  even  if,  according  to  the  appellant's  argument,  the  pro- 
vincial legislature  could,  under  the  sub-section  relating  to 
municipal  institutions,  regulate  ifc,  the  power  to  prohibit  never- 
theless exclusively  belongs  to  the  Dominion.  Sect.  18  of  the 
Ontario  Act  purports  to  deal  with  a  subject  which  comes  under 
s.  91,  sub-s.  2.  It  conflicts  with  the  Canada  Temperance  Act, 
which  covers  the  whole  field  of  legislation,  and  therefore  wdth 
the  paramount  authority  of  the  Dominion,  and,  moreover,  cannot 
be  validated  as  a  revival  of  pre-confederation  law.  Before 
confederation  each  province  had  full  legislative  authority,  and 
one  of  them  tried  the  experiment  of  entrusting  municipalities 
with  prohibitive  power.  But  neither  in  the  practice  of  the 
four  provinces,  nor  in  the  nature  of  the  subject,  nor  in  the 
methods  of  the  United  Kingdom,  is  there  any  established 
meaning  attached  to  the  phrase  "  municipal  institutions " 
which  includes  the  subject  of  s.  18.  Eeference  was  made  to 
Beg.  v.  Justices  of  Kings  (1)  and  Severn  v.  Beg,  (2),  and  to  the 
cases  cited  by  the  appellant. 
MaclaTen,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

LoED  Watson.  Their  Lordships  think  it  expedient  to  deal, 
in  the  first  instance,  with  the  seventh  question,  because  it  ra'ses 
a  practical  issue,  to  which  the  able  arguments  of  counsel  on 
both  sides  of  the  Bar  were  chiefly  directed,  and  also  because  it 
involves  considerations  which  have  a  material  bearing  upon  the 
answers  to  be  given  to  the  other  six  questions  submitted  in  this 
appeal.  In  order  to  appreciate  the  merits  of  the  controversy, 
it  is  necessary  to  refer  to  certain  laws  for  the  restriction  or 
suppression  of  the  liquor  traffic  which  were  passed  by  the 
Legislature  of  the  old  province  of  Canada  before  the  Union,  or 
have  since  been  enacted  by  the  Parliament  of  the  Dominion, 
jind  by  the  Legislature  of  Ontario  respectively. 

At  the  time  when  the  British  North  America  Act  of  1807 
came  into  operation,  the  statute  book  of  the  old  province 
contained  two  sets  of  enactments  appHcable  to  Upper  Canada, 
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which,  though  differing  in  expression,  were  in  substance  very 
similar. 

The  most  recent  of  these  enactments  were  erabodied  in  the 
Temperance  Act,  1864  (27  &  28  Yict.  c.  18),  which  conferred 
upon  the  municipal  council  of  every  county,  town,  township,  or 
incorporated  village,  "  besides  the  powers  at  present  conferred 
on  it  by  law,"  power  at  any  time  to  pass  a  by-law  prohibiting 
the  sale  of  intoxicating  liquors,  and  the  issue  of  licences  there- 
for, within  the  limits  of  the  municipality.  Such  by-law  was 
not  to  take  effect  until  submitted  to  and  approved  by  a  majority 
of  the  qualified  electors ;  and  provision  was  made  for  its 
subsequent  repeal  in  deference  to  an  adverse  vote  of  the 
electors. 

The  previous  enactments  relating  to  the  same  subject,  which 
were  in  force  at  the  time  of  the  Union,  were  contained  in  the 
Consohdated  Municipal  Act,  29  &  30  Yict.  c.  51.  They 
empowered  the  council  of  every  township,  town,  and  incor- 
porated village,  and  the  commissioners  of  police  in  cities,  to 
make  by-laws  for  prohibiting  the  sale  by  retail  of  spirituous., 
fermented,  or  other  manufactured  liquors  in  any  inn  or  other 
house  of  public  entertainment ;  and  for  prohibiting  totally  the 
sale  thereof  in  shops  and  places  other  than  houses  of  public 
entertainment ;  provided  the  by-law,  before  the  final  passing 
thereof,  had  been  duly  approved  by  the  electors  of  the  munici- 
pality in  the  manner  prescribed  by  the  Act.  After  the  Union, 
the  Legislature  of  Ontario  inserted  these  enactments  in  the 
Tavern  and  Shop  Licence  Act,  32  Yict.  c.  32.  They  were 
purposely  omitted  from  subsequent  consolidations  of  the  Muni- 
cipal and  Liquor  Licence  Acts ;  and,  in  the  year  1886,  when 
the  Canada  Temperance  Act  was  passed  by  the  Parliament  of 
Canada,  there  was  no  provincial  law  authorizing  the  prohibition 
of  liquor  sales  in  Ontario  save  the  Temperance  Act,  1864. 

The  Canada  Temperance  Act  of  1886  (Kevised  Statutes  of 
Canada,  49  Yict.  c.  106)  is  applicable  to  all  the  provinces  of  the 
Dominion.  Its  general  scheme  is  to  give  to  the  electors  of 
every  county  ot  city  the  option  of  adopting,  or  declining  to 
adopt,  the  provisions  of  the  second  part  of  the  Act,  which  make 
it  unlawful  for  any  person  "  by  himself,  his  clerk,  servant  or 
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agent,  to  expose  or  keep  for  sale,  or  directly  or  indirectly,  on 
any  pretence  or  upon  any  device,  to  sell  or  barter,  or  in  considera- 
tion of  the  purchase  of  any  other  property,  give  to  any  other 
person  any  intoxicating  liquor."  It  expressly  declares  that  no 
violation  of  these  enactments  shall  be  made  lav^ful  by  reason  of 
any  licence  of  any  description  whatsoever.  Certain  relaxations 
are  made  in  the  case  of  sales  of  liquor  for  sacramental  or  medi- 
cinal purposes,  or  for  exclusive  use  in  some  art,  trade,  or 
manufacture.  The  prohibition  does  not  extend  to  manufacturers, 
importers,  or  wholesale  traders  who  sell  liquors  in  quantities 
above  a  specified  limit,  when  they  have  good  reason  to  believe 
that  the  purchasers  will  forthwith  carry  their  purchase  beyond 
the  limits  of  the  county  or  city,  or  of  any  adjoining  county  or 
city  in  which  the  provisions  of  the  Act  are  in  force. 

For  the  purpose  of  bringing  the  second  part  of  the  Act  into 
operation  an  order  of  the  Governor-General  of  Canada  in 
Council  is  required.  The  order  must  be  made. on  the  petition 
of  a  county  or  city,  which  cannot  be  granted  until  it  has  been 
put  to  the  vote  of  the  electors  of  such  county  or  city.  When  a 
majority  of  the  votes  polled  are  adverse  to  the  petition,  it  must 
be  dismissed  ;  and  no  similar  application  can  be  made  within 
the  period  of  three  years  from  the  day  on  which  the  poll  was 
taken.  "When  the  vote  is  in  favour  of  the  petition,  and  is 
followed  by  an  Order  in  Council,  one-fourth  of  the  qualified 
electors  of  the  county  or  city  may  apply  to  the  Governor- 
General  in  Council  for  a  recall  of  the  order,  which  is  to  be 
granted  in  the  event  of  a  majority  of  the  electors  voting  in 
favour  of  the  application.  Power  is  given  to  the  Governor- 
General  in  Council  to  issue  in  the  like  manner,  and  after  similar 
procedure,  an  order  repealing  any  by-law  passed  by  any 
municipal  council  for  the  application  of  the  Temperance  Act 
of  1864. 

The  Dominion  Act  also  contains  an  express  repeal  of  the 
prohibitory  clauses  of  the  provincial  Act  of  1864,  and  of  the 
machinery  thereby  provided  for  bringing  them  into  operation, 
(1.)  as  to  every  municipality  within  the  limits  of  Ontario  in 
which,  at  the  passing  of  the  Act  of  1886,  there  was  no  municipal 
by-law  in  force,  (2.)  as  to  every  municipality  within  these  limits 


J.  C. 

1896 

Attoexey- 
Geneeal 

FOE  OnTAEIO 
V. 

Attoe^tey- 
Geneeal 

FOE  THE 
D0MINI02f. 


358 


HOUSE  OF  LOKDS 


[1896] 


Attorney- 
General 

FOR 

Attorney 
General 
for  the 
Dominion 


J.  0.  in  which  a  prohibitive  by-law  then  in  force  shall  be  subsequently 
1896  repealed  under  the  provisions  of  either  Act,  and  (3.)  as  to  every 
municipality  having  a  municipal  by-law  which  is  included  in 
Ontario  Hmits  of,  or  has  the  same  limits  with,  any  county  or  city 
in  which  the  second  part  of  the  Canada  Temperance  Act  is 
brought  into  force  before  the  repeal  of  the  by-law,  which  by- 
law, in  that  event,  is  declared  to  be  null  and  void. 

With  the  view  of  restoring  to  municipalities  within  the  pro- 
vince whose  powers  were  affected  by  that  repeal  the  right  to 
make  by-laws  which  they  had  possessed  under  the  law  of  the 
old  province,  the  Legislature  of  Ontario  passed  s.  18  of  53  Yict. 
c.  56,  to  which  the  seventh  question  in  this  case  relates.  The 
enacting  words  of  the  clause  are  introduced  by  a  preamble 
which  recites  the  previous  course  of  legislation,  and  the  repeal 
by  the  Canada  Temperance  Act  of  the  Upper  Canada  Act  of 
1864  in  municipalities  where  not  in  force,  and  concludes  thus  : 
"it  is  expedient  that  municipalities  should  have  the  powers  by 
them  formerly  possessed."  The  enacting  w^ords  of  the  clause, 
with  the  exception  of  one  or  two  changes  of  expression  which 
do  not  affect  its  substance,  are  a  mere  reproduction  of  the 
provisions,  not  of  the  Temperance  Act  of  1864,  but  of  the 
kindred  provisions  of  the  Municipal  Act  (29  &  30  Yict.  c.  51), 
which  had  been  omitted  from  the  consolidated  statutes  of  the 
province.  A  new  proviso  is  added,  to  the  effect  that  "  nothing 
in  this  section  contained  shall  be  construed  into  an  exercise  of 
jurisdiction  by  the  province  of  Ontario  beyond  the  revival  of 
provisions  of  law  which  were  in  force  at  the  date  of  the  passing 
of  the  British  North  America  Act,  and  which  the  subsequent 
legislation  of  this  province  purported  to  repeal.  The  Legislature 
of  Ontario  subsequently  passed  an  Act  (54  Yict.  c.  46)  for  the 
purpose  of  explaining  that  s.  18  was  not  meant  to  repeal  by 
implication  certain  provisions  of  the  Municipal  Act  (29  &  30 
Yict.  c.  51),  which  limit  its  application  to  retail  dealings. 

The  seventh  question  raises  the  issue,  whether,  in  the  circum- 
stances which  have  just  been  detailed,  the  provincial  legislature 
had  authority  to  enact  s.  18.  In  order  to  determine  that  issue, 
it  becomes  necessary  to  consider,  in  the  first  place,  whether  the 
Parliament  of  Canada  had  jurisdiction  to  enact  the  Canada 
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Temperance  Act ;  and,  if  so,  to  consider  in  the  second  place, 
whether,  after  that  Act  became  the  law  of  each  province  of  the 
Dominion,  there*  yet  remained  power  with  the  Legislature  of 
Ontario  to  enact  the  provisions  of  s.  18. 

The  authority  of  the  Dominion  Parliament  to  make  laws  for 
the  suppression  of  liquor  traffic  in  the  provinces  is  maintained, 
in  the  first  place,  upon  the  ground  that  such  legislation  deals 
with  matters  affecting  "  the  peace,  order,  and  good  government 
of  Canada,"  within  the  meaning  of  the  introductory  and  general 
enactments  of  s.  91  of  the  British  North  America  Act ;  and,  in 
the  second  place,  upon  the  ground  that  it  concerns  the  regu- 
lation of  trade  and  commerce,"  being  No.  2  of  the  enumerated 
classes  of  subjects  which  are  placed  under  the  exclusive  juris- 
diction of  the  Federal  Parliament  by  that  section.  These 
sources  of  jurisdiction  are  in  themselves  distinct,  and  are  to  be 
found  in  different  enactments. 

It  was  apparently  contemplated  by  the  framers  of  the  Imperial 
Act  of  1867  that  the  due  exercise  of  the  enumerated  powers 
conferred  upon  the  Parliament  of  Canada  by  s.  91  might, 
occasionally  and  incidentally,  involve  legislation  upon  matters 
which  are  prima  facie  committed  exclusively  to  the  provincial 
legislatures  by  s.  92.  In  order  to  provide  against  that  contin- 
gency, the  concluding  part  of  s.  91  enacts  that  "  any  matter 
coming  within  any  of  the  classes  of  subjects  enumerated  in  this 
section  shall  not  be  deemed  to  come  within  the  class  of  matters 
of  a  local  or  private  nature  comprised  in  the  enumeration  of  the 
classes  of  subjects  by  this  Act  assigned  exclusively  to  the  legis- 
latures of  the  provinces."  It  was  observed  by  this  Board  in 
Citizens'  Insurance  Co.  of  Canada  v.  Far  sons  (1)  that  the 
paragraph  just  quoted  "  applies  in  its  grammatical  construction 
only  to  No.  16  of  s.  92."  The  observation  was  not  material  to 
the  question  arising  in  that  case,  and  it  does  not  appear  to  their 
Lordships  to  be  strictly  accurate.  It  appears  to  them  that  the 
language  of  the  exception  in  s.  91  was  meant  to  include  and 
correctly  describes  all  the  matters  enumerated  in  the  sixteen 
heads  of  s.  92,  as  being,  from  a  provincial  point  of  view,  of  a 
local  or  private  nature.    It  also  appears  to  their  Lordships  that 

(1)  7  App.  Cas.  108. 
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the  exception  was  not  meant  to  derogate  from  tlie  legislative 
authority  given  to  provincial  legislatures  by  these  sixteen  sub- 
sections, save  to  the  extent  of  enabling  the  Parliament  of  Canada 
to  deal  with  matters  local  or  private  in  those  cases  where  such 
legislation  is  necessarily  incidental  to  the  exercise  of  the  powers 
conferred  upon  it  by  the  enumerative  heads  of  clause  91.  That 
view  was  stated  and  illustrated  by  Sir  Montague  Smith  in 
Citizens'  Insurance  Co.  of  Caiiada  v.  Parsons  (1)  and  in 
Gushing  v.  Dupuy  (2) ;  and  it  has  been  recognised  by  this 
Board  in  Tennant^.  Union  Banh  of  Canada and  in  Attorney- 
General  of  Ontario  v.  Attorney -General  for  the  Dominion.  (4) 

The  general  authority  given  to  the  Canadian  Parliament  by 
the  introductory  enactments  of  s.  91  is  '*  to  make  laws  for  the 
peace,  order,  and  good  government  of  Canada,  in  relation  to 
all  matters  not  coming  within  the  classes  of  subjects  by  this 
Act  assigned  exclusively  to  the  legislatures  of  the  provinces  "  ; 
and  it  is  declared,  but  not  so  as  to  restrict  the  generality  of 
these  words,  that  the  exclusive  authority  of  the  Canadian 
Parliament  extends  to  all  matters  coming  within  the  classes  of 
subjects  which  are  enumerated  in  the  clause.  There  may, 
therefore,  be  matters  not  included  in  the  enumeration,  upon 
which  the  Parliament  of  Canada  has  power  to  legislate,  because 
they  concern  the  peace,  order,  and  good  government  of  the 
Dominion.  But  to  those  matters  which  are  not  specified 
among  the  enumerated  subjects  of  legislation,  the  exception 
from  s.  92,  which  is  enacted  by  the  concluding  words  of  s.  91, 
has  no  application  ;  and,  in  legislating  with  regard  to  such 
matters,  the  Dominion  Parliament  has  no  authority  to  encroach 
upon  any  class  of  subjects  which  is  exclusively  assigned  to 
provincial  legislatures  by  s.  92.  These  enactments  appear  to 
their  Lordships  to  indicate  that  the  exercise  of  legislative 
power  by  the  Parliament  of  Canada,  in  regard  to  all  matters 
not  enumerated  in  s.  91,  ought  to  be  strictly  confined  to  such 
matters  as  are  unquestionably  of  Canadian  interest  and  import- 
ance, and  ought  not  to  trench  upon  provincial  legislation  with 
respect  to  any  of  the  classes  of  subjects  enumerated  in  s.  92. 


(1)  7  App.  Gas.  at  pp.  108, 109. 

(2)  5  App.  Cas.  409,  415.- 


(3)  [1894]  A.  C.  31,  46. 

(4)  [1894]  A.  C.  189,  200. 
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To  attach  any  other  construction  to  the  general  power  which, 
in  supplement  of  its  enumerated  powers,  is  conferred  upon  the 
Parliament  of  Canada  hy  s.  91,  would,  in  their  Lordships' 
opinion,  not  only  be  contrary  to  the  intendment  of  the  Act, 
but  would  practically  destroy  the  autonomy  of  the  provinces. 
If  it  were  once  conceded  that  the  Parliament  of  Canada  has 
authority  to  make  laws  applicable  to  the  whole  Dominion,  in 
relation  to  matters  which  in  each  province  are  substantially 
of  local  or  private  interest,  upon  the  assumption  that  these 
matters  also  concern  the  peace,  order,  and  good  government  of 
the  Dominion,  there  is  hardly  a  subject  enumerated  in  s.  92 
upon  which  it  might  not  legislate,  to  the  exclusion  of  the 
provincial  legislatures. 

In  construing  the  introductory  enactments  of  s.  91,  with 
respect  to  matters  other  than  those  enumerated,  which"  concern 
the  peace,  order,  and  good  government  of  Canada,  it  must  be 
kept  in  view  that  s.  94,  which  empowers  the  .Parliament  of 
Canada  to  make  provision  for  the  uniformity  of  the  laws 
relative  to  property  and  civil  rights  in  Ontario,  Nova  Scotia, 
and  New  Brunswick  does  not  extend  to  the  province  of 
Quebec  ;  and  also  that  the  Dominion  legislation  thereby  autho- 
rized is  expressly  declared  to  be  of  no  effect  unless  and  until 
it  has  been  adopted  and  enacted  by  the  provincial  legislature. 
These  enactments  would  be  idle  and  abortive,  if  it  were  held 
that  the  Parliament  of  Canada  derives  jurisdiction  from  the 
introductory  provisions  of  s.  91,  to  deal  with  any  matter  which 
is  in  substance  local  or  provincial,  and  does  not  truly  affect  the 
interest  of  the  Dominion  as  a  whole.  Their  Lordships  do  not 
doubt  that  some  matters,  in  their  origin  local  and  provincial, 
might  attain  such  dimensions  as  to  affect  the  body  politic  of 
the  Dominion,  and  to  justify  the  Canadian  Parliament  in  pass- 
ing laws  for  their  regulation  or  abolition  in  the  interest  of  the 
Dominion.  But  great  caution  must  be  observed  in  distin- 
guishing between  that  which  is  local  and  provincial,  and  there- 
fore within  the  jurisdiction  of  the  provincial  legislatures,  and 
that  which  has  ceased  to  be  merely  local  or  provincial,  and  has 
become  matter  of  national  concern,  in  such  sense  as  to  bring 
it  within  the  jurisdiction  of  the  Parliament  of  Canada.  An 
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J.  C.  Act  restricting  the  right  to  carry  weapons  of  offence,  or  their 

1896  sale  to  young  persons,  within  the  province  would  be  within 

Attoeney-  authority  of  the  provincial  legislature.    But  traffic  in  arms, 

f(S^Ontakio  possession  of  them  under  such  circumstances  as  to  raise 

^-  a  suspicion  that  they  were  to  be  used  for  seditious  purposes. 
Attorney-  .  o      ■       n,  •  •    -r-"     n  i  • 

General    or  agamst  a  foreign  State,  are  matters  which,  their  Lordships 

Dominion.   Conceive,  might  be  competently  dealt  with  by  the  Parliament 

of  the  Dominion. 

The  judgment  of  this  Board  in  Bussell  v.  Beg.  (1)  has 
relieved  their  Lordships  from  the  difficult  duty  of  consider- 
ing whether  the  Canada  Temperance  Act  of  1886  relates  to 
the  peace,  order,  and  good  government  of  Canada,  in  such 
sense  as  to  bring  its  provisions  within  the  competency  of  the 
Canadian  Parliament.  In  that  case  the  controversy  related  to 
the  validity  of  the  Canada  Temperance  Act  of  1878 ;  and 
neither  the  Dominion  nor  the  Provinces  were  represented  in 
the  argument.  It  arose  between  a  private  prosecutor  and  a 
person  who  had  been  convicted,  at  his  instance,  of  violating 
the  provisions  of  the  Canadian  Act  within  a  district  of  New 
Brunswick,  in  which  the  prohibitory  clauses  of  the  Act  had 
been  adopted.  But  the  provisions  of  the  Act  of  1878  were 
in  all  material  respects  the  same  with  those  which  are  now 
embodied  in  the  Canada  Temperance  Act  of  1886 ;  and  the 
reasons  which  were  assigned  for  sustaining  the  validity  of  the 
earlier,  are,  in  their  Lordships'  opinion,  equally  applicable  to 
the  later  Act.  It  therefore  appears  to  them  that  the  decision 
in  Bussell  v.  Beg.  (1)  must  be  accepted  as  an  authority 
to  the  extent  to  which  it  goes,  namely,  that  the  restrictive 
provisions  of  the  Act  of  1886,  when  they  have  been  duly  brought 
into  operation  in  any  provincial  area  within  the  Dominion, 
must  receive  effect  as  valid  enactments  relating  to  the  peace, 
order,  and  good  government  of  Canada. 

That  point  being  settled  by  decision,  it  becomes  necessary  to 
consider  whether  the  Parliament  of  Canada  had  authority  to 
pass  the  Temperance  Act  of  1886  as  being  an  Act  for  the 
"regulation  of  trade  and  commerce"  within  the  meaning  of 
No.  2  of  s.  91,    If  it  were  so,  the  Parliament  of  Canada  would, 

(1)  7  App  .Cas.  829. 
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under  the  exception  from  s.  92  which  has  already  been  noticed,      J.  C. 

be  at  liberty  to  exercise  its  legislative  authority,  although  in  1896 

so  doing  it  should  interfere  with  the  jurisdiction  of  the  Attorney- 

provinces.    The  scope  and  effect  of  No.  2  of  s.  91  were  dis-  j^o^^qntario 

cussed  by  this  Board  at  some  lene^th  in  Citizens'  Insurance  Co.  . 

...  Attorney- 
V.  Parsons  (1),  where  it  was  decided  that,  in  the  absence  of  General 

legislation  upon  the  subject  by  the  Canadian  Parliament,  the  Doamiiox. 
Legislature  of  Ontario  had  authority  to  impose  conditions,  as 
being  matters  of  civil  right,  upon  the  business  of  fire  insurance, 
which  was  admitted  to  be  a  trade,  so  long  as  those  conditions 
only  affected  provincial  trade.  Their  Lordships  do  not  find  it 
necessary  to  reopen  that  discussion  in  the  present  case.  The 
object  of  the  Canada  Temperance  Act  of  1886  is,  not  to  regulate 
retail  transactions  between  those  who  trade  in  liquor  and  their 
customers,  but  to  aboHsh  all  such  transactions  within  every 
provincial  area  in  which  its  enactments  have  been  adopted  by  a 
majority  of  the  local  electors.  A  power  to  regulate,  naturally, 
if  not  necessarily,  assumes,  unless  it  is  enlarged  by  the  context, 
the  conservation  of  the  thing  which  is  to  be  made  the  subject 
of  regulation.  In  that  view,  their  Lordships  are  unable  to 
regard  the  prohibitive  enactments  of  the  Canadian  statute  of 
1886  as  regulations  of  trade  and  commerce.  They  see  no 
reason  to  modify  the  opinion  which  was  recently  expressed  on 
their  behalf  by  Lord  Davey  in  Municipal  Corporation  of  the 
City  of  Toronto  v.  Virgo  (2)  in  these  terms  :  "  Their  Lordships 
think  there  is  marked  distinction  to  be  drawn  between  the 
prohibition  or  prevention  of  a  trade  and  the  regulation  or 
governance  of  it,  and  indeed  a  power  to  regulate  and  govern 
seems  to  imply  the  continued  existence  of  that  which  is  to  be 
regulated  or  governed." 

The  authority  of  the  Legislature  of  Ontario  to  enact  s.  18  of 
53  Vict.  c.  56,  was  asserted  by  the  appellant  on  various  grounds. 
The  first  of  these,  which  was  very  strongly  insisted  on,  was  to 
the  effect  that  the  power  given  to  each  province  by  No.  8  of 
s.  92  to  create  municipal  institutions  in  the  province  neces- 
sarily implies  the  right  to  endow  these  institutions  with  all  the 
administrative  functions  which  had  been  ordinarily  possessed 
(1)  7  App.  Cas.  9G.  (12)  Ant(\  p.  93. 
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J.  0.       and  exercised  by  them  before  the  time  of  the  Union.  Their 

1896      Lordships  can  find  nothing  to  support  that  contention  in  the 

Attoeney-  language  of  s.  92,  No.  8,  which,  according  to  its  natural  mean- 

^^Ontario        si^P^y  gives  provincial  legislatures  the  right  to  create  a 

^-  legal  body  for  the  management  of  municipal  affairs.  Until 
Attorney-      ^  „  _  ^      .  ,  o       ■,  • 

General    confederation,  the  Legislature  of  each  province  as  then  consti- 

DoMiNioN.  tuted  could,  if  it  chose,  and  did  in  some  cases,  entrust  to  a 
municipality  the  execution  of  powers  which  now  belong  exclu- 
sively to  the  Parliament  of  Canada.  Since  its  date  a  provincial 
Legislature  cannot  delegate  any  power  which  it  does  not  possess ; 
and  the  extent  and  nature  of  the  functions  which  it  can  commit 
to  a  municipal  body  of  its  own  creation  must  depend  upon  the 
legislative  authority  which  it  derives  from  the  provisions  of 
s.  92  other  than  No.  8. 

Their  Lordships  are  likewise  of  opinion  that  s.  92,  No.  9, 
does  not  give  provincial  legislatures  any  right  to  make  laws  for 
the  abolition  of  the  liquor  trafSc.  It  assigns  to  them  "  shop, 
saloon,  tavern,  auctioneer  and  other  licences,  in  order  to  the 
raising  of  a  revenue  for  provincial,  local  or  municipal  purposes." 
It  was  held  by  this  Board  in  Hodge  v.  Beg.  (1)  to  include  the 
right  to  impose  reasonable  conditions  upon  the  licencees  which 
are  in  the  nature  of  regulation ;  but  it  cannot,  with  any  show 
of  reason,  be  construed  as  authorizing  the  abolition  of  the 
sources  from  which  revenue  is  to  be  raised. 

The  only  enactments  of  s.  92  which  appear  to  their  Lordships 
to  have  any  relation  to  the  authority  of  provincial  legislatures 
to  make  laws  for  the  suppression  of  the  liquor  traffic  are  to  be 
found  in  Nos.  13  and  16,  which  assign  to  their  exclusive  juris- 
diction, (1.)  "  property  and  civil  rights  in  the  province,"  and 
(2.)  generally  all  matters  of  a  merely  local  or  private  nature  in 
the  province."  A  law  which  prohibits  retail  transactions  and 
restricts  the  consumption  of  liquor  within  the  ambit  of  the 
province,  and  does  not  affect  transactions  in  liquor  between 
persons  in  the  province  and  persons  in  other  provinces  or  in 
foreign  countries,  concerns  property  in  the  province  which 
would  be  the  subject-matter  of  the  transactions  if  they  were 
not  prohibited,  and  also  the  civil  rights  of  persons  in  the  pro- 

(1)  9  App.  Cas.  117. 
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vince.  It  is  not  impossible  that  the  vice  of  intemperance  may  J.  C. 
prevail  in  particular  localities  within  a  province  to  such  an  1896 

extent  as  to  constitute  its  cure  by  restricting  or  prohibiting  the  attoeney- 

sale  of  liquor  a  matter  of  a  merely  local  or  private  nature,  and  j,q^^ontael 
therefore  falling  prima  facie  v^ithin  No.  16.    In  that  state  of 

.    .  T    T    1  T  O  Attoeney- 

matters,  it  is  conceded  that  the  Parliament  of  Canada  could  not  Geneeal 
imperatively  enact  a  prohibitory  law  adapted  and  confined  to  dominiox, 
the  requirements  of  localities  within  the  province  where  pro- 
hibition  was  urgently  needed. 

It  is  not  necessary  for  the  purposes  of  the  present  appeal  to 
determine  whether  provincial  legislation  for  the  suppression  of 
the  liquor  traffic,  confined  to  matters  which  are  provincial  or 
local  within  the  meaning  of  Nos.  13  and  16,  is  authorized  by 
the  one  or  by  the  other  of  these  heads.  It  cannot,  in  their 
Lordships'  opinion,  be  logically  held  to  fall  within  both  of  them. 
In  s.  92,  No.  16  appears  to  them  to  have  the  same  office 
which  the  general  enactment  with  respect  to  matters  concern- 
ing the  peace,  order,  and  good  government  of  Canada,  so  far  as 
supplementary  of  the  enumerated  subjects,  fulfils  in  s.  91.  It 
assigns  to  the  provincial  legislature  all  matters  in  a  provincial 
sense  local  or  private  which  have  been  omitted  from  the  pre- 
ceding enumeration,  and,  although  its  terms  are  wide  enough 
to  cover,  they  were  obviously  not  meant  to  include,  provincial 
legislation  in  relation  to  the  classes  of  subjects  already  enu- 
merated. 

In  the  able  and  elaborate  argument  addressed  to  their  Lord- 
ships on  behalf  of  the  respondents  it  was  practically  conceded 
that  a  provincial  legislature  must  have  power  to  deal  with  the 
restriction  of  the  liquor  traffic  from  a  local  and  provincial  point 
of  view,  unless  it  be  held  that  the  whole  subject  of  restriction 
or  abolition  is  exclusively  committed  to  the  Parliament  of 
Canada  as  being  within  the  regulation  of  trade  and  commerce. 
In  that  case  the  subject,  in  so  far  at  least  as  it  had  been  regu- 
lated by  Canadian  legislation,  would,  by  virtue  of  the  concluding 
enactment  of  s.  91,  be  excepted  from  tlie  matters  committed 
to  provincial  legislatures  by  s.  92.  Upon  the  assumption  tliat 
s.  91  (2)  does  not  embrace  the  right  to  suppress  a  trade,  Mr. 
Blake  maintained  that,  whilst  the  restriction  of  the  liquor  traffic 
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J.  0.       maybe  competently  made  matter  of  legislation  in  a  provincial 

1896       as  well  as  a  Canadian  aspect,  yet  the  Parliament  of  Canada  has, 

Attorney-       enacting  the  Temperance  Act  of  1886,  occupied  the  whole 

F(m^ONTARio  possible  field  of  legislation  in  either  aspect,  so  as  completely  to 

^-  exclude  legislation  by  a  province.  That  appears  to  their  Lord- 
Attoeney-       .  ^  1      .        P  7    ^  ,  , 

General    ships  to  be  the  real  point  of  controversy  raised  by  the  question 

Dominion,  with  which  they  are  at  present  dealing  ;  and,  before  discussing 
the  point,  it  may  be  expedient  to  consider  the  relation  in  which 
Dominion  and  provincial  legislation  stand  to  each  other. 

It  has  been  frequently  recognised  by  this  Board,  and  it  may 
now  be  regarded  as  settled  law,  that  according  to  the  scheme 
of  the  British  North  America  Act  the  enactments  of  the 
Parliament  of  Canada,  in  so  far  as  these  are  within  its  com- 
petency, must  override  provincial  legislation.  But  the  Dominion 
Parliament  has  no  authority  conferred  upon  it  by  the  Act  to 
repeal  directly  any  provincial  statute,  whether  it  does  or  does 
not  come  within  the  limits  of  jurisdiction  prescribed  by  s.  92. 
The  repeal  of  a  provincial  Act  by  the  Parliament  of  Canada  can 
only  be  effected  by  repugnancy  between  its  provisions  and  the 
enactments  of  the  Dominion  ;  and  if  the  existence  of  such 
repugnancy  should  become  matter  of  dispute,  the  controversy 
cannot  be  settled  by  the  action  either  of  the  Dominion  or  of  the 
provincial  legislature,  but  must  be  submitted  to  the  judicial 
tribunals  of  the  country.  In  their  Lordships'  opinion  the 
express  repeal  of  the  old  provincial  Act  of  1864  by  the  Canada 
Temperance  Act  of  1886  was  not  within  the  authority  of  the 
Parliament  of  Canada.  It  is  true  that  the  Upper  Canada  Act 
of  1864  was  continued  in  force  within  Ontario  by  s.  129  of  the 
British  North  America  Act,  "  until  repealed,  abolished,  or 
altered  by  the  Parliament  of  Canada,  or  by  the  provincial  legis- 
lature," according  to  the  authority  of  that  Parliament,  "or  of 
that  legislature."  It  appears  to  their  Lordships  that  neither 
the  Parliament  of  Canada  nor  the  provincial  legislatures  have 
authority  to  repeal  statutes  which  they  could  not  directly  enact. 
Their  Lordships  had  occasion,  in  Dohie  v.  Temporalities 
Board  (1),  to  consider  the  power  of  repeal  competent  to  the 
legislature  of  a  province.     In  that  case  the  Legislature  of 

(1)  7  App.  Cas.  136. 


A.  C. 


AND  PEIVY  COUNCIL. 


367 


Quebec  had  repealed  a  statute  continued  in  force  after  the 
Union  by  s.  129  which  had  this  pecuHarity,  that  its  provisions 
appHed  both  to  Quebec  and  to  Ontario,  and  were  incapable  of 
being  severed  so  as  to  make  them  applicable  to  one  of  these 
provinces  only.  Their  Lordships  held  (1)  that  the  powers  con- 
ferred "  upon  the  provincial  legislatures  of  Ontario  and  Quebec 
to  repeal  and  alter  the  statutes  of  the  old  parliament  of  the  pro- 
vince of  Canada  are  made  precisely  co-extensive  with  the  powers 
of .  direct  legislation  with  which  these  bodies  are  invested  by 
the  other  clauses  of  the  Act  of  1867  ";  and  that  it  was  beyond 
the  authority  of  the  Legislature  of  Quebec  to  repeal  statutory 
enactments  which  affected  both  Quebec  and  Ontario.  The 
same  principle  ought,  in  the  opinion  of  their  Lordships,  to  be 
applied  to  the  present  case.  The  old  Temperance  Act  of  1864 
was  passed  for  Upper  Canada,  or,  in  other  words,  for  the  pro- 
vince of  Ontario  ;  and  its  provisions,  being  confined  to  that 
province  only,  could  not  have  been  directly  enacted  by  the  Par- 
liament of  Canada.  In  the  present  case  the  Parliament  of 
Canada  would  have  no  power  to  pass  a  prohibitory  law  for  the 
province  of  Ontario  ;  and  could  therefore  have  no  authority  to 
repeal  in  express  terms  an  Act  which  is  limited  in  its  operation 
to  that  province.  In  like  manner,  the  express  repeal,  in  the 
Canada  Temperance  Act  of  1886,  of  liquor  prohibitions  adopted 
by  a  municipality  in  the  province  of  Ontario  under  the  sanction 
of  provincial  legislation,  does  not  appear  to  their  Lordships  to 
be  within  the  authority  of  the  Dominion  Parliament. 

The  question  must  next  be  considered  whether  the  provincial 
enactments  of  s.  18  to  any,  and  if  so  to  what,  extent  come 
into  collision  with  the  provisions  of  the  Canadian  Act  of  1886. 
In  so  far  as  they  do,  provincial  must  yield  to  Dominion  legisla- 
tion, and  must  remain  in  abeyance  unless  and  until  the  Act  of 
1886  is  repealed  by  the  parliament  which  passed  it. 

The  prohibitions  of  the  Dominion  Act  have  in  some  respects 
an  effect  which  may  extend  beyond  the  limits  of  a  province, 
and  they  are  all  of  a  very  stringent  character.  They  draw  an 
arbitrary  line,  at  eight  gallons  in  the  case  of  beer,  and  at  ten 
gallons  in  the  case  of  other  intoxicating  liquors,  with  the  view 
(1)  7  App.  Cas.  at  p.  147. 
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J.  C.  of  discriminating  between  wholesale  and  retail  transactions. 

1896  Below  the  limit,  sales  within  a  district  which  has  adopted  the 

Attoeney-  -^^^       absolutely  forbidden,  except  to  the  two  nominees  of  the 

Geneeal  Lieutenant-Governor  of  the  province,  who  are  only  allowed  to 

FOE  Ontaeio     ^  7  .  . 

v.  dispose  of  their  purchases  in  small  quantities  for  medicinal 
Geneeal  and  other  specified  purposes.  In  the  case  of  sales  above  the 
DoMiNK)N.  liiiiit  the  rule  is  different.  The  manufacturers  of  pure  native 
wines,  from  grapes  grown  in  Canada,  have  special  favour  shewn 
them.  Manufacturers  of  other  liquors  within  the  district,  as 
also  merchants  duly  licensed,  who  carry  on  an  exclusively  whole- 
sale business,  may  sell  for  delivery  anywhere  beyond  the  district, 
unless  such  delivery  is  to  be  made  in  an  adjoining  district  where 
the  Act  is  in  force.  If  the  adjoining  district  happened  to  be  in 
a  different  province,  it  appears  to  their  Lordships  to  be  doubt- 
ful whether,  even  in  the  absence  of  Dominion  legislation,  a 
restriction  of  that  kind  could  be  enacted  by  a  provincial 
legislature. 

On  the  other  hand,  the  prohibitions  which  s.  18  authorizes 
municipalities  to  impose  within  their  respective  limits  do  not 
appear  to  their  Lordships  to  affect  any  transactions  in  liquor 
which  have  not  their  beginning  and  their  end  within  the  pro- 
vince of  Ontario.  The  first  branch  of  its  prohibitory  enact- 
ments strikes  against  sales  of  liquor  by  retail  in  any  tavern,  or 
other  house  or  other  place  of  public  entertainment.  The  second 
extends  to  sales  in  shops  and  places  other  than  houses  of  public 
entertainment ;  but  the  context  indicates  that  it  is  only  meant 
to  apply  to  retail  transactions ;  and  that  intention  is  made  clear 
by  the  terms  of  the  explanatory  Act  54  Vict.  c.  46,  which  fixes 
the  line  between  wholesale  and  retail  at  one  dozen  of  liquor  in 
bottles,  and  five  gallons  if  sold  in  other  receptacles.  The 
importer  or  manufacturer  can  sell  any  quantity  above  that 
limit ;  and  any  retail  trader  may  do  the  same,  provided  that  he 
sells  the  liquor  in  the  original  packages  in  which  it  was  received 
by  him  from  the  importer  or  manufacturer. 

It  thus  appears  that,  in  their  local  application  within  the 
province  of  Ontario,  there  would  be  considerable  difference 
between  the  two  laws ;  but  it  is  obvious  that  their  provisions 
could  not  be  in  force  within  the  same  district  or  province  at 
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one  and  the  same  time.  In  the  opinion  of  their  Lordships  the  J.  C. 
question  of  conflict  between  their  provisions  which  arises  in  1896 
this  case  does  not  depend  upon  their  identity  or  non-identity,  attornet- 
but  upon  a  feature  which  is  common  to  both.  Neither  statute  j^f^^^TARio 
is  imperative,  their  prohibitions  being  of  no  force  or  effect  until 
they  have  been  voluntarily  adopted  and  applied  by  the  vote  of 
a  majority  of  the  electors  in  a  district  or  municipality.  In 
Bussell  V.  Beg.  (1)  it  was  observed  by  this.  Board,  with  re- 
ference to  the  Canada  Temperance  Act  of  1878,  "  The  Act  as 
soon  as  it  was  passed  became  a  law  for  the  whole  Dominion, 
and  the  enactments  of  the  first  part,  relating  to  the  machinery 
for  bringing  the  second  part  into  force,  took  effect  and  might 
be  put  in  motion  at  once  and  everywhere  within  it."  No  fault 
can  be  found  with  the  accuracy  of  that  statement.  Mutatis 
mutandis,  it  is  equally  true  as  a  description  of  the  provisions  of 
s.  18.  But  in  neither  case  can  the  statement  mean  more  than 
this,  that,  on  the  passing  of  the  Act,  each  district  or  munici- 
pality within  the  Dominion  or  the  province,  as  the  case  might 
be,  became  vested  with  a  right  to  adopt  and  enforce  certain 
prohibitions  if  it  thought  fit  to  do  so.  But  the  prohibitions 
of  these  Acts,  w^hich  constitute  their  object  and  their  essence, 
cannot  with  the  least  degree  of  accuracy  be  said  to  be  in  force 
anywhere  until  they  have  been  locally  adopted. 

If  the  prohibitions  of  the  Canada  Temperance  Act  had  been 
made  imperative  throughout  the  Dominion,  their  Lordships 
might  have  been  constrained  by  previous  authority  to  hold  that 
the  jurisdiction  of  the  Legislature  of  Ontario  to  pass  s.  18  or 
any  similar  law  had  been  superseded.  In  that  case  no  pro- 
vincial prohibitions  such  as  are  sanctioned  by  s.  18  could  have 
been  enforced  by  a  municipality  without  coming  into  conflict 
with  the  paramount  law  of  Canada.  For  the  same  reason, 
provincial  prohibitions  in  force  within  a  particular  district  will 
necessarily  become  inoperative  whenever  the  prohibitory  clauses 
of  the  Act  of  1886  have  been  adopted  by  that  district.  But 
their  Lordships  can  discover  no  adequate  grounds  for  holding 
that  there  exists  repugnancy  between  the  two  laws  in  dis- 
tricts of  the  province  of  Ontario  where  the  prohibitions  of  the 

(1)7  App.  Cas.  at  p.  841. 
A.  C.  1890.  3         2  D 
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Canadian  Act  are  not  and  may  never  be  in  force.  In  a  district 
which  has  by  the  votes  of  its  electors  rejected  the  second  part 
of  the  Canadian  Act,  the  option  is  aboHshed  for  three  years  from 
the  date  of  the  poll ;  and  it  hardly  admits  of  doubt  that  there 
could  be  no  repugnancy  whilst  the  option  given  by  the  Canadian 
Act  was  suspended.  The  Parliament  of  Canada  has  not,  either 
expressly  or  by  implication,  enacted  that  so  long  as  any  dis- 
trict delays  or  refuses  to  accept  the  prohibitions  which  it  has 
authorized  the  provincial  parliament  is  to  be  debarred  from 
exercising  the  legislative  authority  given  it  by  s.  92  for  the 
suppression  of  the  drink  traffic  as  a  local  evil.  Any  such  legis- 
lation would  be  unexampled  ;  and  it  is  a  grave  question  whether 
it  would  be  lawful.  Even  if  the  provisions  of  s.  18  had  been 
imperative,  they  would  not  have  taken  away  or  impaired  the 
right  of  any  district  in  Ontario  to  adopt,  and  thereby  bring  into 
force,  the  prohibitions  of  the  Canadian  Act. 

Their  Lordships,  for  these  reasons,  give  a  general  answer  to 
the  seventh  question  in  the  affirmative.  They  are  of  opinion 
that  the  Ontario  Legislature  had  jurisdiction  to  enact  s.  18, 
subject  to  this  necessary  qualification,  that  its  provisions  are 
or  will  become  inoperative  in  any  district  of  the  province  which 
has  already  adopted,  or  may  subsequently  adopt,  the  second 
part  of  the  Canada  Temperance  Act  of  1886. 

Their  Lordships  will  now  answer  briefly,  in  their  order,  the 
other  questions  submitted  by  the  Governor-General  of  Canada/ 
So  far  as  they  can  ascertain  from  the  record,  these  differ  from 
the  question  which  has  already  been  answered  in  this  respect, 
that  they  relate  to  matters  which  may  possibly  become  litigious 
in  the  future,  but  have  not  as  yet  given  rise  to  any  real  and 
present  controversy.  Their  Lordships  must  further  observe 
that  these  questions,  being  in  their  nature  academic  rather  than 
judicial,  are  better  fitted  for  the  consideration  of  the  officers  of 
the  Crown  than  of  a  court  of  law.  The  replies  to  be  given  to 
them  will  necessarily  depend  upon  the  circumstances  in  which 
they  may  arise  for  decision  ;  and  these  circumstances  are  in  this 
case  left  to  speculation.  It  must,  therefore,  be  understood  that 
the  answers  which  follow  are  not  meant  to  have,  and  cannot 
have,  tl^e  weight  of  a  judicial  determination,  except  in  so  far  as 
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their  Lordships  may  have  occasion  to  refer  to  the  opinions 
which  they  have  already  expressed  in  discussing  the  seventh 
question. 

Answers  to  questions  1  and  2. — Their  Lordships  think  it 
sufficient  to  refer  to  the  opinions  expressed  by  them  in  disposing 
of  the  seventh  question. 

Answer  to  question  3. — In  the  absence  of  conflicting  legisla- 
tion by  the  Parliament  of  Canada,  their  Lordships  are  of  opinion 
that  the  provincial  legislatures  v^ould  have  jurisdiction  to  that 
effect  if  it  were  shewn  that  the  manufacture  was  carried  on 
under  such  circumstances  and  conditions  as  to  make  its  prohi- 
bition a  merely  local  matter  in  the  province. 

Answer  to  question  4. — Their  Lordships  answer  this  question 
in  the  negative.  It  appears  to  them  that  the  exercise  by  the 
provincial  legislature  of  such  jurisdiction  in  the  wide  and 
general  terms  in  which  it  is  expressed  would  probably  trench 
upon  the  exclusive  authority  of  the  Dominion  Parliament. 

Answers  to  questions  5  and  6. — Their  Lordships  consider  it 
unnecessary  to  give  a  categorical  reply  to  either  of  these  ques- 
tions. Their  opinion  upon  the  points  which  the  questions 
involve  has  been  sufficiently  explained  in  their  answer  to  the 
seventh  question. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  discharge 
the  order  of  the  Supreme  Court  of  Canada  dated  January  15, 
1895  ;  and  to  substitute  therefor  the  several  answers  to  the 
seven  questions  submitted  by  the  Governor-General  of  Canada 
which  have  been  already  indicated.  There  will  be  no  costs  oi 
this  appeal. 

Solicitors  for  appellant :  Fresh  fields  cO  Williams. 

Solicitors  for  first  respondent :  Bompas,  Bisckoff,  Dochj^on, 
Coxe  d-  Bompas. 

Solicitors  for  second  respondent :  Linklatcr,  Hackicood, 
Addison  (C-  Brown. 
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'Defendants.. 


ON  appeal  feom  the  supeeme  couet  of  new  south 


Practice — Compliance  with  Condition  in  Policy — Non-suit. 

Where,  in  an  action  on  a  fire  policy,  the  plaintiffs'  evidence  shewed  that 
they  could  have  complied  with  the  condition  as  to  giving  within  fifteen 
days  a  detailed  account  of  their  loss  "  as  the  nature  and  circumstances  of 
the  case  will  admit"  much  more  fully  and  completely  than  they  had 
done : — 

Held,  that  they  were  rightly  non-suited,  since  even  if  the  question  of 
compliance  were  for  the  jury,  a  verdict  could  not  have  heen  reasonably 
given  in  their  favour. 

Appeal  from  a  decree  of  the  Supreme  Court  (Feb.  11,  1895), 
refusing  a  rule  nisi  to  set  aside  a  non-suit  and  for  a  new  trial. 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Bigliam,  Q.C.,  and  C.  C.  Scott,  for  the  appellants,  contended 
that  the  evidence  in  this  case  ought  to  have  been  left  to  the 
jury.  The  question  whether  the  account  delivered  was  an 
account  within  the  meaning  of  the  condition,  and  the  further 
question  whether  the  account  was  as  detailed  as  the  nature  and 
circumstances  of  the  case  admitted,  were  both  of  them  questions 
for  the  jury,  and  the  judge  was  not  authorized  to  withdl^aw 
from  the  jury  the  consideration  of  the  evidence  on  which  they 
depended.  [Keference  was  made  to  BoperY.  Lendon  (1) ;  Fitch 
V.  Liverpool,  and  London  Co.  (2) ;  Carnofshy  v.  Neio  Zealand 
Insurance,  (3)] 

*  Present :  Lokd  Watson,  Lord  Hobhouse,  Lord  Davey,  and  Sir  Eichard 
Couch. 


wales. 


(1)  28  L.  J.  (Q.B.)  260.  (2)  1  X.  S.  W.  E.  89,  269. 

(3)  14  K  S.  W.  E.  102. 
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heard.  i896 


1896.  March  20.  The  judgment  of  their  Lordships  was 
deHvered  by 

LoED  Davey.  This  appeal  arises  out  of  an  action  by  the 
insured  against  the  insurers  on  a  poHcy  of  fire  insurance.  The 
poHcy  in  question  is  dated  November  15,  1893,  and  thereby  the 
respondents  insured  the  appellants  against  loss  or  damage  by 
fire  "  on  stock-in-trade  of  general  store-keepers,  as  follows,  viz., 
boots  and  shoes,  lOOZ. ;  fancy  crockery  and  stationery,  1001. ; 
drapery  and  clothing,  600Z. ;  ironmongery,  100^. ;  and  grocery, 
lOOZ.— lOOOZ."  on  their  premises  in  Chanter  Street,  Berrigan, 
in  the  colony  of  New  South  Wales,  in  the  sum  of  1000^.,  subject 
to  the  conditions  indorsed  thereon.  The  sixth  condition,  on 
which  the  present  question  arises,  was  in  the  following 
words : — 

"  6.  Statement  and  settlement  of  claims :  The  insured  sus- 
taining any  loss  or  damage  by  fire  shall  forthwith  give  notice  to 
the  company  in  Dunedin,  or  to  the  recognised  agent  thereof, 
at  or  near  the  locality  in  which  such  loss  or  damage  shall 
occur,  and  shall  within  fifteen  days  after  such  fire  deliver  to 
the  same  an  account  in  detail  of  such  loss  or  damage  as  the 
nature  and  circumstances  of  the  case  will  admit ;  and  shall 
verify  the  same  by  solemn  declaration  or  affirmation  before  a 
magistrate,  and  shall  produce  books,  vouchers,  and  such  other 
information  and  evidence  as  the  directors  or  agents  of  the 
company  may  reasonably  require;  and  unless  such  account, 
verified  as  aforesaid,  shall  be  delivered  within  the  time  afore- 
said, and  such  other  information  and  evidence,  if  required, 
shall  be  produced  in  manner  aforesaid,  no  part  of  such  loss 
shall  be  payable.  No  profit  of  any  sort  is  to  be  included 
in  the  claim  ;  and  if  there  appeared  to  be  any  fraud,  over- 
charge, or  imposition,  or  any  false  declaration,  or  if  the  fire 
shall  have  happened  l)y  the  procurement,  or  wilful  act,  means, 
or  connivance  of  the  assured  or  claimants,  no  benefit  shall  be 
recoverable  under  this  policy.  If  the  company  elect,  pursuant 
to  clause  7  hereof,  to  replace  or  reinstate  any  property,  the 
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insured,  at  his  own  expense,  shall  produce  and  give  to  the 
company  all  such  plans,  specifications,  particulars,  books,  and 
information  (oral  and   documentary)  as  the  company  may 

require." 

It  appears  that  the  appellants  in  March,  1893,  had  made  an 
assignment  for  the  benefit  of  their  creditors,  and  on  July  1  in 
that  year  they  bought  back  from  their  trustees  their  then 
existing  stock  at  the  value  of  1557/.  They  afterv^ards  and 
before  the  date  of  the  fire  made  further  purchases  of  stock 
to  the  amount  (it  was  said)  including  duty  and  freight  of 
1860Z.  9s.  lOd.  In  the  course  of  their  business  they  made  sales 
partly  for  cash  (in  which  case  the  amount  received  but  not  the 
particulars  of  the  goods  sold  were  entered  in  their  cash-book) 
and  partly  on  credit,  the  particulars  of  which  last-mentioned 
sales  appeared  in  their  ledger. 

The  fire  took  place  on  January  10,  1894,  when  the  whole 
stock  of  the  appellants,  with  a  trifling  exception,  was  destroyed. 
Some  of  their  books,  including  the  cash-book  and  customers 
ledger  were  in  a  safe  and  were  saved  from  the  fire.  The  stock- 
book,  however,  and  the  stock-sheets  of  the  end  of  1893  were 
destroyed. 

On  January  24,  1894,  the  appellants,  in  assumed  compliance 
with  the  sixth  condition,  forwarded  to  the  respondents  a 
statutory  declaration  that  by  the  fire  they  had  sustained  loss 
amounting  to  2250/.  as  per  detailed  statement  marked  B.  This 
statement  was  in  the  following  terms  : — 


Statement  referred  to. 


Particulars  of  Items  burut. 

Value  at 
time  of  fire. 

Present 
value. 

Amount 
claimed. 

Remarks. 

Drapery  and  ciotliiiig  . 
Boots  ..... 
Fancy  goods,  crockery  and  sta- 
tionery ..... 
Ironmongery  .... 
Grocery  ..... 

£ 
1600 
200 

150 
150 
150 

£ 

600 
100 

100 
100 
100 

£2250 

£1000 
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The  respondents  declined  to  accept  this  statement  as  sufficient 
comphance  with  the  sixth  condition  or  to  recognise  any  habihty 
in  the  matter.  The  present  action  was  accordingly  commenced 
by  the  appellants  on  May  8,  1894.  The  respondents  (among 
other  defences)  by  their  eighth  plea  relied  on  the  sixth  condition. 

At  the  trial  before  Stephen  J.  it  appeared  from  the  evidence 
of  the  appellant  Hiddle  that  the  goods  in  the  store  at  the  time 
of  the  fire  were  the  goods  they  bought  back  plus  the  invoice 
goods  purchased  since  minus  the  goods  sold.  There  were  in 
addition  40/.  worth  bought  from  one  Paassvanti.  The  witness 
stated  that  the  invoices  of  the  goods  purchased  by  them  in 
Melbourne  and  Sydney  were  destroyed  in  the  fire — that  they 
had  written  to  the  vendors  for  copies  of  those  invoices,  but  did 
not  get  them  until  after  fifteen  days  from  the  fire.  The  appel- 
lants put  in  evidence  (amongst  other  documents)  a  detailed 
inventory  and  valuation  of  the  stock  bought  back  by  them  from 
their  trustees  in  July,  1893,  and  estimates  prepared  by  their 
accountant  from  the  materials  in  their  possession  after  the  fire, 
shewing  how  the  amount  of  the  loss  was  arrived  at. 

At  the  close  of  the  plaintiffs'  case  the  learned  judge  non- 
suited them  on  the  authority  of  a  case  of  Caniofskij  v.  Neir 
Zealand  Insurance  (1),  where  a  condition  in  precisely  similar 
terms  to  the  sixth  condition  in  the  present  case  was  in  question. 
The  non-suit  was  confirmed  by  the  Supreme  Court.  The  Chief 
Justice  in  his  judgment  referred  to  two  earlier  cases  in  that 
Court  decided  on  similar  conditions  in  1862  and  1884,  as  well 
as  to  the  more  recent  Carnofsky  Case  (1)  referred  to  by 
Stephen  J.  This  appeal  is  from  the  order  of  the  Supreme 
Court. 

It  was  contended  on  behalf  of  the  appellants  that  they  were 
only  bound  to  give  such  an  account  as  the  nature  and  circum- 
stances of  the  case  would  admit  of,  or  (in  other  words)  the  best 
account  they  could,  and  that  whether  they  had  done  so  was  a 
question  of  fact  which  ought  to  have  been  submitted  to  tht- 
jury.  Their  Lordships,  however,  accept  the  rule  laid  down  by 
Willes  J.  in  the  case  of  Eijder  v.  WomhwcU  (2),  and  they  think 
that  the  non-suit  was  proper,  although  there  may  have  been 
(1)  14  N.  S.  AV.  "n.  102.  ^-      I  l-'^"- 
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some  evidence  to  go  to  the  jury,  if  the  proof  was  such  that  the 
jury  could  not  reasonably  give  a  verdict  for  the  plaintiffs.  In 
the  present  case  their  Lordships  doubt  v^hether  the  statement 
forwarded  by  the  appellants  was  an  account  at  all  within  the 
meaning  of  the  sixth  condition,  and  they  consider  it  proved  by 
the  evidence  of  the  plaintiffs  themselves  that  at  the  time  of  for- 
warding their  statement  they  had  in  their  possession  materials 
which  enabled  them  to  give  a  much  fuller,  more  detailed,  and 
better  account  for  the  purpose  of  enabling  the  insurance  com- 
pany to  test  the  reality  and  extent  of  the  loss. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
that  the  appeal  be  dismissed.  The  appellants  must  pay  the 
costs  of  the  appeal. 


Solicitors  for  appellants :  Snoiv,  Snow  d  Fox. 
Solicitors  for  respondents  :  Bell,  BrodricJc  d-  Gray. 
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—      EENNIE    .    .    .   Defendant. 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  NEW  SOUTH  WALES. 

Laiv  of  New  South  Wales — Parliamentary  Allowances  to  Memhers — 5S  Vict. 
No.  12,  s.  2— Construction. 

According  to  the  true  construction  of  the  Parliamentary  Eepresentatives' 
Allowance  Act  (53  Vict.  No.  12),  s.  2,  an  annual  grant  to  "  every  member 
of  the  Legislative  Assembly  now  serving  or  hereafter  to  serve  therein," 
applies  to  every  successive  Legislative  Assembly  of  the  colony,  and  is  not 
limited  to  the  particular  Assembly  existing  at  the  date  of  the  Act. 

Appeal  from  a  decree  of  the  Sujpreme  Court  (May  28,  1895), 
affirming  a  decree  of  Manning  J.,  dismissing  the  appellant's 
information  with  costs. 

*  Present :  Lord  Watson,  Lord  Hobhouse,  Lord  Davey,  and  Sir  Eichard 
Couch. 
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The  question  decided  in  the  appeal  was  whether  Act  53  Vict.       J.  C. 
No.  12,  is  hmited  in  its  operation  to  the  members  of  the  parti-  1896 
cular  Legislative  Assembly  existing  at  the  date  of  the  Act,  or  attornet- 
whether  it  extends  to  members  of  every  Legislative  Assembly  ^Ew^go^^^^^ 
from  time  to  time  existing.  Wales 

V. 

Eennie. 

Byrne,  Q.C.,  Upjohn,  and  F.  Fitzgerald,  for  the  appellant,   

.contended  that  the  operation  of  the  Act  in  question  was  limited 
to  the  members  of  the  particular  Assembly  which  existed  at  the 
date  of  its  passing.  Eeference  was  made  to  the  Imperial  Act 
(18  &  19  Vict.  c.  54),  which  contains  in  its  schedule  the  Consti- 
tution Act  of  the  colony,  and  to  the  local  Act  (37  Vict.  No.  7), 
called  the  Triennial  Parliaments  Act,  which  repeals  s.  21  of  the 
Constitution  Act  and  substitutes  a  three  years'  for  a  five  years' 
duration  of  the  Legislative  Assembly.  It  was  contended  that 
both  Acts  contemplated  a  body  of  limited  duration  called  into 
existence  from  time  to  time,  and  not  a  permanent  and  con- 
tinuous body.  The  Act  in  question,  therefore,  must  be  con- 
strued as  applying  to  the  members  of  the  particular  Assembly 
existing  at  its  date.  If  the  construction  were  doubtful  it  must 
be  construed  in  favour  of  the  public  and  against  the  recipients 
of  public  moneys. 

Sir  Julian  Solomons,  Q.G.  (New  South  Wales  Bar),  and 
Vaughan  Hawhijis,  for  the  respondent,  were  not  heard. 

The  judgment  of  their  Lordships  was  delivered  by  is^c 

SiE  EiCHAED  Couch.  The  question  in  this  appeal  relates  to  the  -^^«?/  ^• 
construction  of  the  Parliamentary  Kepresentatives'  Allowance 
Act "  of  the  colony  of  New  South  Wales  (No.  12  of  53  Victoria 
1889).  The  second  section  is  as  follows  :  Every  member  of  the 
Legislative  Assembly  now  serving  or  hereafter  to  serve  therein 
shall,  unless  he  is  one  of  the  persons  specified  or  referred  to  in 
the  next  following  section,  be  entitled  to  receive,  by  way  of 
disbursement  for  expenses  incurred  by  him  in  discharge  of  his 
parliamentary  duties,  an  allowance  at  the  rate  of  three  hundred 
pounds  per  annum ;  which  allowance  shall  be  charged  on  the 
Consolidated  Eevenue  Fund,  and  be  payable  monthly  at  the 
rate  aforesaid  to  every  such  member  of  tliis  present  Legislative 
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J.  0.      Assembly  now  serving  from  the  date  of  the  passing  of  this  Act, 
1896       and  to  every  such  member  hereafter  elected,  from  the  time  of 
Attorney-        taking  his  seat,  and  in  every  case,  until  he  shall  resign  or 

General  eor  j^-g  ^^^^^  vacated,  or  until  Parliament  shall  be  dissolved,  or 
New  South  ^  '  ' 

Wales     shall  expire  by  effluxion  of  time."    By  the  Constitution  Act 

v. 

Eennie.  of  the  colony  (17  Yict.  No.  41),  assented  to  by  Her  Majesty  by 
virtue  of  the  Imperial  Act  (18  &  19  Yict.  c.  54),  it  was  enacted 
as  follows: — Sect.  1.  "There  shall  be  in  place  of  the  Legis-. 
lative  Council  now  subsisting  one  Legislative  Council  and  one 
Legislative  Assembly  to  be  severally  constituted  and  composed 
in  the  manner  hereinafter  prescribed,  and  within  the  said  colony 
of  New  South  "Wales  Her  Majesty  shall  have  power  by  and 
with  the  advice  and  consent  of  the  said  Council  and  Assembly 
to  make  laws  for  the  peace  welfare  and  good  government  of  the 
said  colony  in  all  cases  whatsoever.  .  .  .  Provided  that  all  Bills 
for  appropriating  any  part  of  the  public  revenue  or  for  imposing 
any  new  rate  tax  or  ^impost  subject  always  to  the  limitation 
contained  in  clause  sixty-two  of  this  Act  shall  originate  in  the 
Legislative  Assembly  of  the  said  colony."  Sect.  10  and  following 
sections  provide  for  the  number,  qualification,  and  election  of 
members  of  the  Legislative  Assembly.  By  s.  23  every  Legislative 
Assembly  was  to  continue  for  five  years  from  the  day  of  the 
return  of  the  writs  for  choosing  the  same  and  no  longer,  subject 
to  be  sooner  prorogued  or  dissolved  by  the  Governor  of  the 
colony.  This  period  was  by  a  Colonial  Act  (No.  7  of  37  Vict. 
1874)  reduced  to  three  years. 

The  question  of  the  construction  of  the  Act  was  raised  by  an 
information  in  the  Supreme  Court  of  New  South  Wales,  in 
equity,  in  the  name  of  the  appellant,  alleging  that  the  Legislative 
Assembly  in  existence  at  the  time  of  the  passing  of  the  Act 
53  Vict.  No.  12,  was  no  longer  in  existence,  and  charging  that 
the  provisions  of  the  Act  had  ceased  to  be  operative  ;  and  the 
prayer  of  the  information  was  that  it  might  be  declared  that 
there  were  no  moneys  legally  available  or  applicable  to  the  pay- 
ment of  members  of  the  then  present  or  any  future  Legislative 
Assembly,  and  that  the  defendant  (the  Auditor-General  of  the 
colony)  might  be  restrained  by  injunction  from  countersigning 
any  instrument  authorizing  any  such  payment.   The  suit  came 
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on  for  hearing  upon  a  motion  for  injunction  turned  into  a  motion      J.  C. 
for  decree  before  the  judge  in  equity  of  the  Supreme  Court ;  1896 
and  the  parties  consenting  that  the  judgment  should  be  taken  attokney- 
pro  forma  only  it  was  ordered  that  the  information  should  be  ^^JJ^^^q^^^h^ 
dismissed  with  costs.   The  informant  appealed  from  this  decree  AVales 
to  the  Full  Court,  which  unanimously  affirmed  it.  Eexnie. 

The  appellant's  contention  in  this  appeal  was  that  according 
to  the  true  construction  of  the  Parliamentary  Eepresentatives' 
Allowance  Act  the  words  every  member  of  the  Legislative 
Assembly  now  serving  or  hereafter  to  serve  therein  "  can  only 
refer  to  members  of  the  Legislative  Assembly  in  existence  at 
the  date  of  the  passing  of  the  Act,  inasmuch  as  the  words 

hereafter  to  serve  therein  "  can  only  apply  to  the  Legislative 
Assembly  previously  mentioned,  and  such  Legislative  Assembly 
is  defined  by  the  words  "  now  serving  therein  "  to"  be  the 
Legislative  Assembly  in  existence  at  the  date  of  the  passing  of 
the  Act.  A  further  contention  was  that  if  the  language  of  the 
Act  was  ambiguous  or  doubtful,  then  the  Act  ought  to  be  con- 
strued in  the  manner  above  mentioned,  inasmuch  as  it  was  in 
substance  and  effect  a  grant  of  public  moneys,  and  any  doubtful 
point  or  ambiguity  ought  to  be  construed  in  favour  of  the  public 
and  against  those  claiming  to  be  recipients  of  the  public  moneys. 
The  question  is,  what  is  the  meaning  of  "  the  Legislative 
Assembly"?  In  their  Lordships'  opinion  the  words  ''now 
serving  therein  "  are  not  used  to  shew  the  meaning  of  nor  should 
be  considered  as  defining  the  Legislative  Assembly  to  which  the 
Act  was  to  apply.  If  the  Act  was  intended  to  apply  to  the 
existing  Assembly,  *'now^  serving  therein"  are  apt  words  for 
that  purpose,  and  "  hereafter  to  serve  therein  "  are  apt  words  to 
make  it  applicable  to  members  of  a  future  Assembly  as  well  as 
to  members  elected  to  fill  a  vacancy  that  might  occur  in  the 
existing  one.  It  does  not  appear  to  their  Lordships  that  the 
language  of  the  Act  is  ambiguous  or  doubtful.  They  think  that, 
according  to  the  ordinary  use  of  the  term  "  Legislative  As- 
sembly," it  means  the  Assembly  created  by  the  Constitution  Act, 
which,  though  liable  to  be  dissolved  or  to  expire  hy  elHuxion  of 
time,  is  an  essential  part  of  the  constitution  of  the  colony  and 
must  be  regarded  as  a  permanent  body.    If  it  was  considered 
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J.  C.      to  be  Just  or  proper  to  give  an  allowance  for  expenses  to  the 
1896      membersof  the  existing  Assembly,  it  maybe  reasonably  presumed 
Attoeney-  ^tiat  it  would  be  considered  to  be  equally  so  to  give  the  same 
FOB  New    allowance  to  the  members  of  a  future  Assembly.    It  is  very 
South  Wales  difficult  to  suppose  that  the  Act  was  intended  to  apply  only  to 
Eenis-ie.    the  members  of  the  existing  Assembly.    If  this  was  intended  it 
ought  to  have  been  clearly  stated.    Such  a  distinction  between 
the  existing  and  a  future  Assembly  would  not,  their  Lordships 
think,  have  been  left  in  ambiguity.    They  are  of  opinion  that 
s.  2  of  the  Act  applies  generally  to  the  Legislative  Assembly  of 
the  colony,  and  was  not  limited  to  the  then  existing  Assembly ; 
and  they  will  humbly  advise  Her  Majesty  to  affirm  the  decree 
of  the  Supreme  Court  and  to  dismiss  the  appeal.   The  appellant 
will  pay  the  costs  of  it. 


Solicitors  for  appellant :  Bell,  Brodrick  d;  Gray. 
Solicitor  for  respondent :  G.  M.  Light. 
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CLYDESDALE  BANK,  LIMITED,  and 
Anothee  ......... 

AKD 

3Iay  12. 

J.  AND  G.  PATON  Eespondents.  — 

Misrejorcsentation — Credit — Pleading — Mercantile  Law  (Scotland)  Amendmerd 
Act,  1856  (19  &  20  Vict.  c.  60),  s.  6. 

By  s.  6  of  the  Mercantile  Law  (Scotland)  Amendment  Act,  1856,  it  is 
provided  inter  alia  that  "  All  representations  and  assurances  as  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  person,  made 
or  granted  to  the  effect  or  for  the  purpose  of  enabling  such  person  to  obtain 
credit,  money,  goods,"  &c.,  "  shall  be  in  writing  and  shall  be  subscribed 
by  the  person  ....  making  such  representations  and  assurances,  or  by 
some  person  duly  authorized  by  him  or  them,  otherwise  the  same  shall 
have  no  effect." 

The  pursuers  alleged  that  the  defenders'  agent,  knowing  that  D.,  E. 
&  Co.,  customers  of  the  defenders,  were  largely  indebted  to  the  defenders' 
bank  and  were  insolvent,  conceived  a  fraudulent  design  of  obtaining  the 
pursuers'  acceptances  in  favour  of  D.,  E.  &  Co.,  in  order  to  apply  them  pro 
tanto  in  reducing  D.,  E.  &  Co.'s  debt  to  the  defenders'  bank.  That  in 
pursuance  of  this  fraudulent  scheme,  D.,  E.  &  Co.  applied  to  the  pursuers 
for  accommodation,  and  referred  them  to  the  defenders'  agent,  who  falsely 
assured  the  pursuers,  First,  that  D.,  E.  &  Co.  were  in  a  thoroughly 
sound  condition  financially  and  only  required  temporarj-  accommodation  ; 
secondly,  that  the  sum  due  to  the  defenders'  bank  was  very  trifling; 
thirdly,  that  D.,  E.  &  Co.  had  made  up  the  losses  which  they  had  sustained 
through  another  company ;  and  fourthly,  that  no  portion  of  the  procee<ls 
of  any  acceptances  by  the  pursuers  would  be  applied  in  extinction  of  the 
bank's  debt  or  of  any  obligation  to  them.  That  in  reliance  on  these 
assurances  the  pursuers  granted  acceptances  to  D.,  E.  &  Co.,  which  were 
applied  to  the  credit  of  D.,  E.  &  Co.'s  banking  account  with  the  defenders. 
D.,  E.  &  Co.  were  sequestrated,  and  the  pursuers,  as  the  bills  fell  duo, 
were  compelled  to  pay  them.  All  the  representations  relied  on  wore  made 
orally  : — 

Held  (reversing  the  decision  of  the  Sooond  Division^),  that  thoio  was  no 
cause  of  action,  for  as  to  the  three  first  allegations,  Avhich  undoubtedly  came 
within  the  Act,  the  terms  of  s.  6  wore  coniprehcnsivo  and  imperative 
that  no  oral  representations  made  witli  the  intent  specified  in  (he  section 
A.  C.  1896.  3         2  F 
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H.  L.  (Sc.)  should  be  of  any  legal  effect,  however  false  and  fraudulent ;  and  secondly, 

^ggg  assuming  that  the  fourth  representation  was  independent  of  the  statute, 

there  was  no  relevant  allegation  that  the  bank  did  not  give  full  effect  to 

Clydesdale         the  alleged  representation  of  their  officer. 
Bank 
V.  ■ 

Paton.  Appeal  from  a  judgment  of  the  Second  Division  of  the 
Court  of  Session,  Scotland  (l),in  an  action  brought  by  J/and  G. 
Paton,  the  respondents,  against  the  Clydesdale  Bank  and  A» 
Scott,  the  appellants. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Lord  Watson  : — 

This  was  an  action  of  damages  brought  by  the  respondents 
founded  upon  representations  alleged  to  have  been  falsely  and 
fraudulently  made  to  them  by  the  appellant  Scott,  who  was 
agent  in  Dundee  for  the  appellant  bank,  for  the  purpose  and 
Vvith  the  effect  of  inducing  them  to  sign  bills  of  exchange  to  the 
amount  of  4000Z.  for  the  accommodation  of  the  firm  of  Douglas, 
Beid  &  Co.  It  is  also  alleged  that  the  main  object  which  Scott 
had  in  view  in  making  these  representations  was  to  enable  the 
bank  to  apply  the  bills  so  procured  in  reduction  of  a  large 
overdraft  which  was  then  due  to  it  by  the  firm  accommo- 
dated. It  is  not  asserted  that  the  directors,  or  any  official  of  the 
bank  other  than  Scott,  were  in  the  knowledge  of  his  fraudulent 
proceedings  :  but  it  is  averred  that  the  representations  made  by 
him  were  within  the  scope  of  his  employment  as  agent :  and 
there  are  also  averments  which  are  said  to  mean  that  the  bank 
did  in  fact  receive  the  proceeds  of  the  bills  and  apply  the  same 
in  extinction  of  the  debt  due  to  it  from  Douglas,  Beid  &  Co." 

It  is  admitted  by  the  respondents  that  all  the  representations 
upon  which  they  rely  were  made  by  Scott  verbally.  These 
representations  were  " — Condescendence,  art.  5:  "First,  that 
Douglas,  Beid  &  Co.  were  in  a  thoroughly  sound  condition 
financially,  and  only  required  temporary  accommodation ; 
second,  that  the  sum  due  by  them  to  the  bank  was  very  trifling ; 
third,  that  Douglas,  Beid  &  Co.  had  made  up  the  losses  which 
they  had  previously  sustained  through  the  failure  of  the  firm 
of  Lipman  &  Co.  by  fortunate  speculations  in  jute ;  and  fourth, 
that  no  portion  of  the  proceeds  of  any  acceptance  by  the 

(1)  23  K.  38. 
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respondents  would  be  applied  in  extinction  of  the  bank's  debt, 
or  of  any  obligation  to  the  bank. 

"  In  their  defences  the  appellants  pleaded  that  these  represen- 
tations, being  neither  in  writing  nor  subscribed  as  the  Act  of 
1856  (1)  requires,  were  of  no  effect,  and  could  not  be  admitted 
to  proof.  The  plea  was  overruled  by  the  Lord  Ordinary  (Low), 
who  allowed  the  parties,  before  answer,  a  proof  of  their  respec- 
tive averments.  It  appears  to  have  escaped  his  Lordship's 
notice  that  there  are  statements  in  the  Condescendence  with 
respect  to  the  appellant  Scott's  relations  to  one  Hassberger 
which  are  simply  irrelevant  and  scandalous,  and  ought  to  have 
been  deleted  before  the  record  was  closed.  The  Second  Divi- 
sion of  the  Court "  [the  Lord  Justice-Clerk  and  Lords  Yoimg 
and  Trayner]  "  recalled  the  interlocutor  of  the  Lord  Ordinary, 
and  instead  of  a  proof  before  answer  appointed  issues  to  be 
lodged  for  the  trial  of  the  cause." 

Their  Lordships  delayed  the  consideration  of  the  appeal  for 
the  respondents  to  Suggest  amendments  to  the  pleadings,  to 
clear  up  the  ambiguity  attending  the  expression  "  The  Clydes- 
dale Bank  were  thus  lucrati"  in  Condescendence,  art.  11. 


H.  L.  (Sc.) 
1896 

Clydesdale 
Bank 

V. 

Paton. 


(1)  Mercantile  Law  (Scotland) 
Amendment  Act  (19  &  20  Vict.  c.  60). 
Sect.  6  is  as  follows :  "  From  and 
after  tlie  passing  of  this  Act,  all 
guarantees,  securities,  or  cautionary 
obligations  made  or  granted  by  any 
person  for  any  other  ]3erson,  and  all 
representations  and  assurances  as  to 
the  character,  conduct,  credit,  ability, 
trade,  or  dealings  of  any  person  made 
or  granted  to  the  effect  or  for  the 
purpose  of  enabling  such  person  to 
obtain  credit,  money,  goods,  or  post- 
ponement of  payment  of  debt,  or  of 
any  other  obligation  demandable  from 
him,  shall  be  in  writing,  and  shall  be 
subscribed  by  the  person  undertaking 
such  guarantee,  security,  or  caution- 
ary obligation,  or  making  such  repre- 
sentations and  assurances,  or  by  some 
person  duly  authorized  by  him  or 


them,  otherwise  the  same  shall  have 
no  effect." 

The  language  of  s.  6  of  the  Act  of 
1856  has  been  taken  substantially 
from  Lord  Tenterden's  Act  of  1828 
(9  Geo.  4,  c.  14),  s.  6  of  which  is  a^; 
follows : — 

"  No  action  shall  be  brought  where- 
by to  charge  any  person  upon  or  hy 
reason  of  any  representation  or  assur- 
ance made  or  given  concerning  or 
relating  to  the  character,  conduct, 
credit,  ability,  trade,  or  dealings  of 
any  other  person,  to  the  intent  or 
purpose  that  such  other  person  may 
obtain  credit,  money  or  goods  \x\xm 
(sir),  unless  such  representation  or 
assurance  be  made  in  writing,  signed 
by  the  party  to  be  charged  tlicrc- 
with." 

3         2  F  2 
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H.  L.  (Sc.)  Subsequently  the  respondents  proposed  to  add  to  the  Con- 
1896  descendence,  art.  5,  the  following  amendment :  "In  fact  the 
Clydesdale  object  of  procuring  the  pursuers  to  accept  the  bills  hereinafter 
Bank  mentioned  was  to  pay  off  with  their  proceeds  existing  debts 
Paton.  due  to  the  bank  by  Douglas,  Eeid  &  Co.  on  account  current, 
contrary  to  the  fourth  assurance  above  set  forth.  Had  it  not 
been  for  the  said  assurance  the  pursuers  would  not  have  accepted 
any  of  the  bills." 

The  proposed  amendment  to  Condescendence,  art.  11,  is 
printed  in  italics. 

Condescendence,  art.  11 :  Notwithstanding  the  foresaid  state- 
ments and  assurances  of  the  said  Alexander  Scott,  the  pursuers 
have  now  ascertained,  and  the  fact  is,  that  their  said  acceptances 
were  all  placed  to  the  credit  of  the  said  Douglas,  Eeid  &  Co.'s 
overdrawn  account-current  with  the  Clydesdale  Bank,  at  the 
several  dates  when  the  pursuers'  said  acceptances  respectively 
were  obtained  as  aforesaid,  and  loere  applied  in  extinction  pro 
tanto  of  the  hank's  debt,  contrary  to  the  assurances  given  as 
aforesaid.  If  the  said  acceptances  had  not  been  granted  and 
applied  as  aforesaid,  the  bank's  ultimate  loss  toould  have  been 
larger  by  the  amount  of  the  said  bills,  namely,  4000Z.  and  interest 
thereon.  The  defenders,  the  Clydesdale  Bank,  were  thus  lucrati 
to  the  extent  of  the  proceeds  of  said  acceptances.  The  result 
was  that  the  bank  obtained  and  the  pursuers  lost  the  said  sum 
of  ^0001.  and  interest y  .  .  .  The  said  Douglas,  Eeid  &  Co.  w^ere 
creditors  on  the  bankrupt  estate  of  Lipman  &  Co.  to  the  amount 
of  10,891?.  85.  Sd.  or  thereby  on  bills  all  held  by  the  said  Clydes- 
dale Bank. 

The  respondents'  other  averments  alleged  (Condescen- 
dence, arts.  6,  7)  :  That  in  reliance  upon  the  said  statements  and 
assurances  they  on  March  14,  1893,  accepted  a  bill  for  2000Z. 
payable  four  months  after  date,  drawn  upon  them  for  the 
accommodation  of  Douglas,  Eeid  &  Co.,  who  discounted  the 
same  with  the  bank ;  and  that  they  subsequently  accepted  other 
bills  drawn  upon  them  by  the  same  firm,  the  bills  sued  upon 
being  granted  in  January  and  April,  1894.  They  further  alleged 
(Condescendence,  art.  8)  that  Mr.  Eeid,  of  Douglas,  Eeid  & 
Co.,  absconded  on  June  8,  1894;  the  firm  was  sequestrated  on 
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September  11  of  the  same  year,  and  the  respondents  had  to  pay  H.  L.  (Sc.) 
the  bills,  the  damages  suffered  being  4083L  18.s.  5d.  1896 

April  30,  May  1,  11.  The  Lord  Advocate  {A.  Graham  ^^^Bank^^^ 
Murray,  Q.C.)  and  Ure  (with  them,  King)  (all  of  the  Scottish  paton. 

Bar),  for  the  appellants.    The  respondents  have  no  cause  of   

action  on  this  record,  because  the  grounds  of  the  action  are  not 
in  writing :  s.  6  Mercantile  Law  (Scotland)  Amendment  Act, 
1856 ;  and  although  the  representations  are  alleged  to  be  false 
and  fraudulent,  yet  if  they  are  not  in  writing,  they  cannot  be 
proved  by  parol.  In  all  the  cases  since  Lord  Tenterden's  Act 
(9  Geo.  4,  c.  14)  fraud  has  been  alleged  as  well  as  representa- 
tion. Lord  Tenterden's  Act  was  a  rider  to  the  Statute  of  Frauds 
(29  Char.  2,  c.  3,  s.  4) ;  and  s.  6  of  the  Mercantile  Law  (Scot- 
land) Amendment  Act  was  introduced  into  Scottish  law  for  the 
purpose  of  assimilating  the  laws  of  England  and  Scotland. 
[They  cited  Pasley  v.  Freeman  (1789)  (1) ;  Hasloch  v.  Fergus- 
son  (2) ;  Tatton  v.  Wade  (3) ;  Bevaux  v.  Steinheller  (4) ;  Lyde 
V.  Barnard  (5),  and  Stvann  v.  Phillips.  (6)] 

Balfour,  Q.C.  (of  the  Scottish  Bar),  and  Sir  Bohert  Beid,  Q.C. 
(with  them  Bohertson,  Q.C),  for  the  respondents.  The  trial 
ought  to  be  allowed  to  take  place.  The  representations  in  their 
nature  and  character  come  under  s.  6  of  the  statute  in  question. 
But  they  were  part  of  a  fraudulent  scheme  with  the  ulterior 
purpose  of  obtaining  credit  from  the  respondents  :  that  takes  the 
case  out  of  the  statute.  If  one  part  of  the  scheme  can  be 
proved  without  writing,  then  the  Court  will  not  stop  the  case 
because  another  part  of  the  scheme  requires  such  proof :  see 
query  in  Hasloch  v.  Fergusson.  (7)  Douglas,  Eeid  &  Co.  were 
only  used  as  a  means  of  getting  the  money  into  the  hands  of 
the  bank.  The  fourth  representation  was  either  a  promise  or 
a  fraudulent  statement  on  the  part  of  the  bank,  and  therefore 
was  outside  the  statute.  The  Condescendence,  arts.  7,  8  and  ]  1, 
shews  the  appellants  were  lucrati :  that  is,  the  money  was  paid 
into  the  bank  for  the  bank's  benefit.  If  the  appellants  had 
been  suing  for  the  amount  of  these  bills,  the  fraud  could  have 

(1)  3  T.  K.  51.  (4)  8  So.  202. 

(2)  7  A.  &  E.  86 ;  2  N.  &  P.  2G0.  (5)  1  M.     W.  101,  at  p.  lO:.. 

(3)  18  C.  B.  at  p.  381.  (G)  8  A.  &  E.  457. 

(7)  7  A.     K.  8G,  81). 
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H.  L.  (Sc.)  been  proved  by  parol :  Bills  of  Exchange  Act,  1882  (45  &  46 
1896      Yict.  c.  61),  s.  100  :  and  by  s.  30  the  burden  of  proof  is  placed 

Clydesdale  OU  the  holder. 
Bank  jj^,^^  reply. 

Paton. 

LoED  Halsbuey  L.C.  informed  the  respondents  that  as  there 
was  an  ambiguity  as  to  the  allegation  that  the  bank  were 
"lucrati,"  and  the  respondents  had  no  distinct  assertion  as  to 
what  became  of  the  produce  of  the  bills ;  they  might  hand  in 
amendments  to  the  Condescendence  in  respect  to  the  fourth 
representation.  Subsequently  the  amendments  mentioned 
above  were  given  in. 

The  Lord  Advocate,  for  the  appellants.  The  additions  to  the 
Condescendence  are  only  word-painting.  To  support  their 
charge  the  respondents  were  bound  to  plead  that  the  account 
of  Douglas,  Eeid  &  Co.  was  closed  :  or  that  no  more  cheques 
were  allowed  to  be  drawn  :  or  that  no  benefit  was  allowed  to 
be  obtained  from  the  money.  It  is  quite  consistent  with  these 
additional  amendments  that  Douglas,  Eeid  &  Co.  were  per- 
mitted to  draw  against  the  produce  of  the  bills :  and,  indeed, 
that  is  the  fact. 

Balfour,  Q.C.,  for  the  respondents.  It  is  well  alleged  that 
the  acceptances  were  applied  in  extinction  pro  tanto  of  the 
bank's  debt :  and  if  they  had  not  been  so  applied  the  bank's 
ultimate  loss  would  have  been  larger  by  the  amount  of  these 
bills.  That  is,  the  bank  are  gainers  and  the  respondents  are 
losers  to  the  amount  of  these  bills. 

[LoED  Heeschell.  The  point  was  plainly  put  during  the 
last  hearing  whether  the  bank  did  or  did  not  give  credit  to 
Douglas,  Beid  &  Co.  after  these  bills  were  paid  in :  and  now 
you  have  not  stated  that  they  were  not  permitted  to  draw 
against  the  bills.] 

LoED  Halsbuey  L.C.  My  Lords,  it  appears  to  me  that 
whatever  doubt  might  have  been  entertained  upon  the  original 
argument  of  this  case,  no  doubt  can  now  be  entertained  as 
regards  that  which  appeared  at  first  sight  perhaps  to  be  an 
insufficient  and  inadequate  statement  of  the  causes  of  action, 
but,  which  might,  possibly,  upon  a  certain  construction,  shew 
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that  there  had  been  a  cause  of  action  sufficiently  set  forth  upon  H.  L.  (Sc.) 
the  pleadings  on  the  record.    No  doubt  can  now  be  entertained  1896 
that  the  pleader,  (with  the  facts  before  him  and  with  a  know-  Clydesdale 
ledge  of  the  discussion  which  has  taken  place  in  this  House,  ^^^^ 
pointing  out  that,  taking  the  most  favourable  view  for  the  Patox. 
pleader,  the  allegations  were  ambiguous :  although  time  has  i^ord  Haisbury 

L.C. 

been  allowed  for  the  purpose  of  amending  that  ambiguity)  has   

done  all  that  he  possibly  could  do,  consistently  with  being  able 
to  prove  the  facts  at  the  trial,  to  avoid  stating  in  express  terms 
what,  if  it  were  true,  he  could  have  stated,  namely,  the  non- 
performance of  the  promise  by  the  bank  to  give  additional  credit 
to  the  firm  which  it  was  proposed  to  assist. 

The  matter  seems  to  me  to  be  very  clear :  and,  to  use  the 
language  of  English  pleading,  facts  are  set  out  from  which  it 
would  appear  that  there  has  been  (I  will  assume  in  favour  of 
that  view)  a  combination  to  induce  the  respondents  to  advance 
a  further  sum  of  money  under  circumstances  in  .which  it  was 
to  the  advantage  of  the  bank  and  to  the  advantage  of  those 
who  persuaded  the  respondents  to  allow  the  debtor,  who  was 
in  some  difficulties  which  might  lead  to  his  sudden  bankruptcy, 
to  continue  carrying  on  his  business.  If  the  allegations  with 
which  I  am  about  to  deal  had  been  to  the  effect  that  in  pur- 
suance of  that  combination  the  bills  had  been  signed ;  and  that 
the  bank  by  that  combination  had  managed  to  get  their  own 
debt  paid — in  pursuance,  as  I  say,  of  that  combination — and  that 
the  person  who  signed  the  bills  had  been  induced  to  sign  them 
by  the  false  representation  that  it  was  intended  to  enable  the 
debtor  to  carry  on  his  business  so  as  perhaps  to  recover  himself  : 
but  that  in  lieu  of  that  the  bank  had  appropriated  the  whole  of 
the  new  advances  to  pay  off  their  own  past  debt,  I  am  of 
opinion  that  there  would  have  been  a  good  cause  of  action 
shewn  upon  the  face  of  this  record.  But  after  the  discussion 
which  has  taken  place :  and  after  what  has  been  pointed  out  as 
to  the  ambiguous  language  used  in  the  pleadings  ;  it  is  manifest 
to  me  that  no  such  thing  can  be  averred,  and  it  is  perfectly 
consistent  with  every  allegation  on  this  record  that  the  bank 
did  what  they  were  expected  to  do,  and  that  on  receiving  these 
new  advances  they  did  apply  them  to  the  credit  of  the  debtor. 
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H.  L.  (Sc.)  Although  in  a  certain  sense  it  may  he  that  at  the  end  the  bank 
1896  was  less  a  loser  than  it  would  otherwise  have  been  by  reason  of 
Clyde^ale  this  advance,  yet  the  only  thing  which  makes  it  properly  a 

Bank      cause  of  action  is  omitted  from  this  Condescendence. 

Paton.  The  language  of  an  English  pleader  would  be  that,  whatever 
Lord  Haisbmy  was  the  contract  intended  to  be  entered  into  and  entered  into 

L.C. 

  in  fact,  there  was  no  breach  upon  the  face  of  this  record  pro- 
perly assigned.  There  is  nothing  which  shews  that  the  thing 
that  was  to  be  done  by  the  bank  was  not  done  and  done  per- 
fectly  bona  fide,  and  with  the  intention  of  helping  the  person 
who  was  in  difficulties  as  he  was  helped,  and  that  he  was  helped 
accordingly.  That,  as  I  have  said,  might  have  been  a  slip  on 
the  part  of  the  pleader  originally,  and  I  myself  should  have 
been  reluctant  to  have  given  judgment  against  the  pursuer  in 
this  case  upon  that  view,  if  it  had  rested  upon  what  might  be 
only  the  ambiguous  language  of  pleading.  But  after  more  than 
a  week's  delay,  and  seeing  the  amendments  which  are  now 
proposed,  it  seems  to  me  that,  with  great  astuteness  and  skill 
in  the  use  of  language,  the  pleader  has  repeated  exactly  the 
same  thing  in  different  words,  and  has  expressly  avoided  doing 
that  which  would,  as  I  say,  have  set  out  a  complete  cause  of 
action.  Under  these  circumstances  it  appears  to  me  that  all 
your  Lordships  can  do  is  to  allow  the  appeal  and  remit  the 
action  to  the  Court  below,  to  assoilzie  the  defenders,  and  find  the 
respondents  liable  in  expenses. 

The  only  difficulty  I  have  had  has  been  in  looking  through 
the  different  pleadings  and  seeing  what  has  been  sufficiently 
averred ;  and  as  we  have  from  time  to  time  made  international 
reflections  as  to  our  different  systems  of  pleading,  I  cannot  help 
saying,  and  I  say  it  with  regret,  that  had  this  occurred  in  an 
English  action,  and  had  a  statement  of  claim  been  the  subject 
of  controversy  instead  of  these  Scottish  pleadings,  I  believe  it 
v/ould  have  been  impossible  for  your  Lordships  to  disentangle 
the  allegations  made  and  to  pronounce  the  judgment  we  are 
now  proposing  to  pronounce,  and  to  prevent  the  possibility  of  a 
considerable  amount  of  costs  being  wantonly  thrown  away. 
By  the  precision  of  the  Scottish  pleading  there  is  still  a  necessity 
to  set  out  the  real  cause  of  action,  which  is  capable  of  definite 
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and  precise  statement,  which  I  regret  to  say  is  no  longer  the  H.  L.  (Sc.) 
case  in  English  pleadings.    I  therefore  speak  with  some  degree  1896 
of  envy  when  I  say  that,  at  all  events,  the  Scottish  jurisprudence  Clydesdale 
has  preserved  something  Hke  a  system  in  which  a  definite  and  ^^^^ 
precise  allegation  of  the  cause  of  action  is  required  to  be  set  out  Patox. 
before  a  litigant  is  allowed  to  incur  considerable  expense  in  LordHaisbmy 

proving  what  may  after  all  turn  out  to  be  no  cause  of  action   

at  all. 

For  these  reasons  I  move  your  Lordships  that  the  judgment 
be  reversed. 

LoED  Watson.  The  main  question  involved  in  this  appeal 
is  new  to  the  law  of  Scotland,  although  it  arises  upon  the  terms 
of  a  statute  which  was  passed  in  1856.  Sect.  6  of  the  Mer- 
cantile Law  (Scotland)  Amendment  Act  of  that  year  enacts  : 
[His  Lordship  read  the  section  given  ante,  p.  383.]  These 
enactments  are  in  substance  the  same  as  the  provisions  of  s.  6 
of  9  Geo.  4,  c.  14,  commonly  known  as  Lord  Tenterden's  Act, 
which  applies  to  England  and  Ireland.  There  is  this  difference 
of  expression  between  the  two  clauses — that  in  the  earlier 
statute  it  is  declared,  not  that  the  representations  and  assurances 
shall  be  of  no  effect,  but  that  no  action  shall  be  maintainable 
upon  them  when  they  are  not  contained  in  a  writing  duly 
subscribed. 

[His  Lordship  having  stated  the  facts  given  above,  con- 
tinued : — ] 

All  the  learned  judges  in  the  Courts  below  were  of  opinion 
that  the  circumstances  of  the  case,  as  disclosed  in  the  Conde- 
scendence, took  these  representations  out  of  the  statute  of  1856. 
The  Lord  Justice-Clerk  held  it  to  be  sufficient  for  that  purpose 
that  the  representations  were  made  in  pursuance  of  a  fraudulent 
scheme  by  means  of  which  the  bills  were  obtained,  on  the 
assurances  of  its  agent,  for  the  purposes  of  the  bank.  The 
same  view  was  more  clearly  indicated  by  Lords  Young  and 
Trayner,  who  were  of  opinion  with  the  Lord  Ordinary  that  the 
representations  would  have  been  within  the  statute  if  they  had 
been  made  for  the  sole  purpose  of  inducing  the  respondents  to 
accept  the  bills,  but  that  they  were  excluded  from  its  operation 
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H.  L.  (Sc.)   because  they  were  made  for  an  ulterior  purpose  which,  is  not 
1896       mentioned  in  the  statute,  namely,  in  order  that  the  bank  might 
Clydesdale       enabled  to  obtain  payment  of  its  claims  against  Douglas, 
Eeid  &  Co. 

Paton.  The  fourth  representation  does  not  appear  to  me  to  involve 
Lordwatscta.  the  coustruction  of  the  statute.  It  differs  from  those  which 
precede  it  in  this  respect,  that  it  does  not  contain  any  assurance 
relating  to  Douglas,  Eeid  &  Co.,  or  to  their  credit,  ability,  or 
trade.  In  my  opinion,  it  does  not  possess  the  character  of  a 
representation  to  which  the  statute  applies.  In  the  view  of  the 
law  which  was  adopted  by  the  Courts  below,  the  distinction 
between  the  fourth  and  the  first  three  of  the  representations 
libelled  on  was  immaterial. 

The  provisions  of  s.  6  are  expressed  in  terms  as  comprehen- 
sive as  they  are  imperative.  They  enact  that  no  verbal  repre- 
sentations, being  of  the  character  and  made  for  the  purpose 
and  with  the  intent  specified  in  the  clause,  shall  be  of  any  legal 
effect,  as  giving  a  remedy  to  the  person  who  may  be  misled  by 
them  to  his  detriment.  They  in  substance  provide  that  no 
person  to  whom  such  verbal  representations  are  made  for  such 
a  purpose  shall  have  any  right  to  rely  upon  them,  and  that  if 
he  does  choose  to  act  upon  them  he  must  bear  the  consequences 
of  his  own  credulity.  It  is  also,  in  my  opinion,  obvious  that 
these  provisions  were  not  intended  to  meet  the  case  of  truthful 
and  honest  representations,  and  that  they  necessarily  include 
all  representations  of  the  character  and  made  with  the  purpose 
specified,  however  false  and  however  fraudulent. 

In  the  present  case  it  has  hardly  been  controverted,  and  it 
does  not  appear  to  me  to  admit  of  serious  dispute,  that  the  first 
three  of  the  representations  upon  which  the  action  is  laid 
answer  precisely  both  in  character  and  in  their  immediate 
object  to  the  description  contained  in  s.  6.  But  it  has  been 
argued  (and  the  argument  found  favour  with  the  learned 
judges  of  the  Court  of  Session)  that  these  three  representa- 
tions are  not  within  the  incidence  of  s.  6,  because  they  are 
alleged  to  have  been  made,  not  merely  with  the  immediate  pur- 
pose of  inducing  the  respondents  to  sign  accommodation  bills, 
but  with  the  further  and  fraudulent  purpose  of  enabling  the 
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bank  to  appropriate  the  bills,  when  granted,  to  the  payment  H.  L.  (Sc.) 

of  its  debt.    I  do  not  think  that  the  argument  has  any  solid  1896 

foundation  in  fact.    The  main,  if  not  the  only,  cause  of  action  Clydesdale 

disclosed  by  the  Condescendence  is  the  fraudulent  procuring  of  Bank 

the  respondents'  acceptance  of  the  bills  in  question  by  means  of  Paton. 

these  representations.    But  I  am  of  opinion  that,  even  if  it  be  LordWatsou. 

warranted  by  the  facts,  the  argument  is  without  foundation  in 

law.    It  seeks  to  limit  the  generality  of  the  enactments  of  s.  6 

by  introducing  a  proviso  to  the  effect  that  they  shall  not  apply 

in  cases  where  the  person  making  the  representations  has  in 

view  some  ulterior  and  illegitimate  purpose  beyond  inducing 

the  person  to  whom  they  are  made  to  give  credit  or  money 

to  a  third  party.    There  is  no  warrant  for  such  a  limitation 

to  be  found  in  the  words  of  the  clause,  which,  in  my  opinion, 

declare  explicitly  that  any  verbal  representation  to  which  they 

apply  shall  be  absolutely  inefhcacious,  no  matter  what  may 

be  the  further  and  fraudulent  design  of  the  person  who 

made  it. 

It  was  maintained  for  the  respondents  that  the  competency 
of  proving  these  representations  by  parol  has  been  established 
by  s.  100  of  the  Bills  of  Exchange  Act,  1882,  which  provides 
that — "  In  any  judicial  proceeding  in  Scotland,  any  fact  relating 
to  a  bill  of  exchange,  bank  cheque,  or  promissory  note,  which  is 
relevant  to  any  question  of  liability  thereon,  may  be  proved  by 
parol  evidence."  It  may  well  be  doubted  whether  the  present 
action  does  raise  any  question  of  liability  upon  the  respondents' 
accommodation  bills  ;  but  it  is  an  obvious  answer  to  the  argu- 
ment that,  in  the  present  and  similar  cases,  such  verbal  repre- 
sentations have  since  the  Act  of  1856  ceased  to  be  relevant 
facts. 

It  is  possible  that  the  fourth  representation  might  be  founded 
on,  either  as  being  a  fraudulent  inducement  to  sign  bills  for  the 
accommodation  of  Douglas,  Keid  &  Co.,  or  as  constituting  a 
promise  or  agreement  binding  the  bank  to  abstain  from  imput- 
ing any  part  of  the  proceeds  of  these  bills  towards  payment  ol 
its  debt.  But  in  neither  of  these  aspects  do  I  find  any  relevant 
allegation  in  the  Condescendence.  It  is  not  averred  that  the 
bank  has  failed  to  fulfil  the  representation  said  to  have  been 
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H.  L.  (Sc.)  made  by  its  agent.    The  only  averment  upon  this  point,  which 
1896       occurs  in  the  11th  article  of  the  Condescendence,  is  that  the 

Clydesdale  respondents'  acceptances  "  were  all  placed  to  the  credit  of  the 
■^^^^  said  Douglas,  Keid  &  Co.'s  overdrawn  account-current  with 
Paton.     the  Clydesdale  Bank,  at  the  several  dates  when  the  pursuers  said 

Lord  Watson,  acccptauccs  wcre  obtained  as  aforesaid.  The  defenders,  the 
Clydesdale  Bank,  were  thus  lucrati  to  the  extent  of  the  said 
acceptances."  These  allegations  are  quite  consistent  with  the 
possibility  that  the  whole  of  the  sums  so  credited  were  drawn 
out  by  Douglas,  Eeid  &  Co.,  and  by  them  applied  to  their  own 
purposes,  and  are  therefore  irrelevant. 

Your  Lordships  delayed  the  consideration  of  this  appeal  in 
order  that  the  respondents  might  have  an  opportunity  of  sub- 
mitting any  amendment  shewing  that  the  bank  had  applied  the 
proceeds  of  these  acceptances  in  reduction  of  the  balance  due 
to  it  by  Douglas,  Keid  &  Co.  The  respondents  have  proposed 
to  add  two  new  averments,  the  first  being  that  the  acceptances 
were  "  applied  in  extinction  pro  tanto  of  the  bank's  debt," 
and  the  second  that,  "  If  the  said  acceptances  had  not  been 
granted  and  applied  as  aforesaid  the  bank's  ultimate  loss  would 
have  been  larger  by  the  amount  of  the  said  bills,  namely, 
£4:000  and  interest  thereon."  I  see  no  reason  to  doubt  that 
these  amendments  have  been  very  properly  framed  with  a  strict 
regard  to  the  limits  of  truth ;  but,  in  my  opinion,  they  come  far 
short  of  relevancy.  So  far  from  negativing,  they  appear  to  me 
rather  to  suggest  that  the  appellant  bank  not  only  allowed  to 
Douglas,  Eeid  &  Co.  the  free  use  of  the  proceeds  of  the  respond- 
ents' acceptances,  but  made  new  advances  to  that  firm  out  of 
its  own  funds. 

I  have  only  to  observe  further  that,  if  the  fourth  representa- 
tion were  relied  on  as  a  promise  which  the  bank  had  failed  to 
fulfil,  the  respondents  would  have  no  title  to  raise  the  question. 
The  only  person  having  a  title  to  complain  of  a  breach  of  that 
promise  would,  in  that  case,  be  the  trustee  in  Douglas,  Eeid  & 
Co.'s  sequestration. 

For  these  reasons  I  am  of  opinion  that  the  interlocutors 
appealed  from  must  be  reversed  with  costs,  and  that  the 
action  ought  to  be  remitted  to  the  Second  Division  of  the  Court 
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of  Session,  with  directions  to  assoilzie  the  appellants  from  its  H.  L.  (Sc.) 
conclusions,  with  expenses  in  both  Courts  below.  1896 

My  noble  and  learned  friend  Lord  Morris,  who  is  judicially  Clydesdale 
engaged  elsewhere  to-day,  has  requested  me  to  state  that  he  ^^^^ 
concurs  in  the  opinion  I  have  just  read.  Paton. 

LoED  Heeschell.  My  Lords,  the  action  is  founded  upon 
four  matters,  the  statement  of  which  is  contained  in  the 
5th  article  of  the  Condescendence.  It  cannot  be  doubted  that 
the  first  three  complaints  referred  to  statements  made,  and  are 
founded  upon  statements  made,  by  the  appellants'  agent  with 
reference  to  the  "character,  conduct,  credit,  ability,  trade,  or 
dealings  "  of  Douglas,  Keid  &  Co.  Apart  from  the  provisions  of 
the  Mercantile  Law  Amendment  Act  of  1856,  no  doubt  can  be 
entertained  that  the  Condescendence  discloses  relevant  facts 
establishing  a  cause  of  action  against  the  appellants.  The  objec- 
tion taken  on  their  behalf  to  the  relevancy  of  the  Condescendence 
is  founded  upon  the  provisions  of  that  enactment.  The  respond- 
ents seek  to  avoid  the  operation  of  the  statute  so  far  as  they  are 
concerned  in  the  present  case,  and  have  succeeded  in  obtaining 
judgment  in  their  favour  on  the  ground  that  the  representa- 
tions made  were  part  of  a  scheme  fraudulently  devised  by  the 
appellants  and  Douglas,  Eeid  &  Co.  for  the  purpose  of  benefiting 
the  bank  at  the  expense  of  the  respondents.  In  my  opinion  the 
operation  of  the  statute  cannot  be  so  avoided.  Assuming  that 
the  respondents  could  establish  that  the  representations  were 
made  for  the  purpose  of  giving  effect  to  such  a  fraudulent 
scheme,  I  am  of  opinion  that  the  enactment  positively  forbids 
any  effect  being  given  to  those  representations.  It  is  impossible 
to  conceive  of  an  enactment  in  more  general  or  unambiguous 
terms :  ''all  representations  and  assurances "  of  the  nature 
described,  unless  in  writing,  are  to  have  no  effect.  The  action 
of  the  respondents,  if  it  is  to  be  maintained,  requires  as  its 
foundation  that  effect  should  be  given  to  those  representations 
which  the  statute  has  said  shall  have  no  effect.  I  do  not  see 
how  it  is  open  to  question  that  the  representations  were  of  a 
kind  within  the  words  of  the  statute,  because  the  statute  applies 
to  all  such  representations  made  or  granted  to  the  effect  or  for 
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H.  L.  (Sc.)   the  purpose  of  enabling  such  person  to  obtain  credit,  money, 
1896       goods,"  &c.    Now  the  very  framework  of  the  respondents'  case 

Clydesdale  ^^^^  representations  had  the  effect  of  rendering  them 
Bank  Hable  upon  certain  bills  of  exchange  which  resulted  in  money 
Paton.     being  paid  to  the  bank  for  the  accommodation  of  Douglas,  Eeid 

Lord  Herscheii.  &  Co.  How,  then,  it  cau  be  said  that  they  were  not  made  or 
granted  to  the  effect  of  enabling  those  persons  to  obtain  credit 
or  money,  it  is  difficult  to  see.  And  if  the  statute  in  terms 
applies,  how  is  it  possible  to  avoid  its  operation  by  proving  that 
the  design  of  the  bank  and  of  Douglas,  Eeid  &  Co.  in  making 
the  representations  and  so  procuring  the  credit  was  an  ulterior 
benefit  to  the  bank  ? 

The  respondents  also  maintain  that  the  hundredth  section  of 
the  Bills  of  Exchange  Act  of  1882  dispenses  in  such  a  case  as 
this,  inasmuch  as  obligations  on  bills  of  exchange  come  in 
question,  with  the  necessity  of  the  writing  which  is  required  by 
the  Mercantile  Law  Amendment  Act.  I  think  it  is  an  argu- 
ment which  it  is  difficult  to  treat  seriously.  It  is  impossible  to 
conceive  that  the  hundredth  section  of  the  Bills  of  Exchange 
Act  can  have  repealed  pro  tanto  the  Mercantile  Law  Amend- 
ment Act  whenever  obligations  upon  bills  of  exchange  have 
been  obtained  by  representations  as  to  conduct,  credit,  or 
character. 

That  disposes  of  the  case  so  far  as  regards  the  first  three  of 
the  allegations  contained  in  the  Condescendence.  The  fourth 
allegation  is  quite  independent  of  the  statute :  it  is  that  the 
appellants  represented  "  that  no  portion  of  the  proceeds  of  any 
acceptance  by  the  pursuers  would  be  applied  in  extinction  of 
the  bank's  debt."  I  think  that  allegation  is  only  relevant  if  it 
can  be  maintained  as  a  representation  made  by  the  bank  to  the 
respondents  upon  which  they  acted,  being  a  false  and  fraudulent 
representation.  If  it  is  a  promise  only  it  would  not  be  relevant, 
because  the  respondents  would  have  no  title  to  sue  in  respect 
of  its  breach.  But  no  doubt  that  which  is  in  form  a  promise 
may  be  in  another  aspect  a  representation ;  and  I  think  that 
the  fourth  averment  of  the  5th  article  of  the  Condescendence 
may  be  treated  as  relating  to  a  representation  by  the  bank  which 
is  alleged  to  be  false  and  fraudulent. 
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My  Lords,  taking  it  to  be  so,  I  do  not  think  that  when  you  H.  L.  (Sc.) 
take  the  whole  of  the  Condescendence  together,  it  is  shewn  1896 
that  the  bank  did  make  a  false  and  fraudulent  representation  Clydesdale 
of  an  intention  which  they  never  meant  to  carry  out,  because  ^^^^ 
that  is,  of  course,  what  it  must  amount  to.    So  far  as  appears,  Pato??. 
the  bank,  if  they  indicated  an  intention  that  it  should  not  be  Lor-i  Herscheii. 
used  in  extinction  of  the  debt,  carried  out  that  intention. 
There  is  no  allegation  that  they  did  not  give  full  effect  to  that 
which  they  alleged  to  be  the  intention.    It  was  open,  perhaps, 
to  some  argument,  as  the  case  stood,  whether  the  allegations  in 
the  subsequent  articles  of  the  Condescendence  had  not  been,  from 
want  of  care,  so  framed  as  to  be  consistent  with  that  intention 
either  being  carried  out  or  not  being  carried  out.  Accordingly, 
an  opportunity  was  given  to  the  respondents  to  suggest  any 
amendment  which  they  would  desire  to  make  wdth  a  view  of 
clearing  up  the  doubt  which  might  be  said  to  exist.  Having 
had  ample  opportunity  of  considering  what  averments  they 
could  add,  they  have  failed  to  suggest  to  your  Lordships  any 
averments  as  capable  of  proof  by  them  which  would  shew  that 
the  bank  did  not  intend  that  the  money  should  not  be  applied 
in  extinction  of  their  debt,  looking  at  the  substance  of  the 
matter,  and  not  at  the  form,  and  that  the  alleged  intention  was 
not  given  effect  to. 

For  these  reasons  I  think  that  the  action  altogether  fails, 
and  I  entirely  concur  in  the  judgment  which  has  been 
proposed. 

LOED  Davey.  I  also  concur  in  the  judgment  which  your 
Lordships  propose  to  give  in  this  appeal,  and  also  in  the  reasons 
which  have  been  assigned  for  that  judgment. 

The  5th  article  of  the  Condescendence  which  contains  the 
representations  alleged  to  have  been  made  by  or  on  behalf  of 
the  bank  commences  with  the  averment  that  those  representa- 
tions were  made  on  the  occasion  of  Douglas,  Eeid  Co.  requiring 
temporary  accommodation.  It  then  avers  that  ]\Ir.  Paton,  one 
of  the  pursuers,  saw  Mr.  Scott,  the  manager  of  the  bank,  who 
made  the  four  representations  relied  upon  (1)  ;  those  have  been 

(1)  Ante,  y.  ^82. 
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H.  L.  (Sc.)  read,  and  I  will  not  repeat  them.  We  have  it,  then,  that  those 
1896  representations  were  made  upon  the  occasion  of  Douglas,  Keid  & 
Clydesdale  Co.  reqmrmg  temporary  accommodation  from  the  pursuers' 

Ba>k      firi^i,  and  one  of  the  pursuers  accordingly  seeing  the  manager  of 

Paton.     the  bank. 

Lord  Davey.  Now,  it  cauuot  be  disputcd,  I  think,  that  the  three  first  of 
these  representations  contained  in  the  5th  article  of  the  Con- 
descendence are  "representations  and  assurances  as  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  "  of  the 
firm  of  Douglas,  Keid  &  Co. ;  and  the  Lord  Ordinary  holds,  and 
to  my  mind  it  is  obvious,  that  they  were  made  for  the  purpose 
of  enabling  the  firm  of  Douglas,  Eeid  &  Co.  to  obtain  credit  or 
money  from  the  pursuers.  If  so,  they  would  seem  prima  facie 
to  fall  within  the  6th  section  of  the  Mercantile  Law  (Scotland) 
Amendment  Act,  1856. 

But  it  is  said  that,  although  they  were  made  for  that  purpose, 
there  was  an  ulterior  purpose  or  motive  for  obtaining  the  credit 
for  Douglas,  Eeid  &  Co.  from  the  pursuers  which  was  of  a 
fraudulent  character  and  takes  the  case  out  of  the  statute. 
Now,  my  Lords,  I  entirely  concur  in  the  observation  that  has 
been  made,  that  if  it  was  intended  to  except  representations 
made  with  a  fraudulent  motive,  or  representations  of  a  fraudu- 
lent character,  from  that  statute,  the  exception  to  that  effect 
would  have  been  introduced  into  the  statute.  Indeed,  it  appears 
to  me  that  if  you  introduce  such  an  exception  into  the  Scottish 
statute,  or  into  the  English  statute  which  has  been  referred  to 
and  is  known  by  the  name  of  Lord  Tenterden's  Act,  you  will 
to  a  large  extent — I  should  say,  almost  entirely — nullify  the 
beneficial  operation  of  that  statute  :  because  what  are  the  cases 
in  which  the  statute  comes  into  play  ?  The  class  of  representa- 
tion in  which  the  question  which  was  intended  to  be  dealt  with 
by  those  two  statutes  occurs  are  usually  and  for  the  most  part 
fraudulent  representations,  or  it  is  sufficient  to  say  that  they 
may  be;  and  if  you  excluded  representations  of  a  fraudulent 
character  or  representations  made  fraudulently  or  with  a  fraudu- 
lent purpose  from  those  statutes,  you  would,  in  the  majority 
of  cases,  fritter  away  the  beneficial  provisions  of  the  statutes. 
Therefore  I  think  it  is  no  answer  to  the  plea  of  the  defenders 
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that  the  case  falls  within  the  words  of  the  6th  section  of  the  H.  L.  (Sc.) 
Mercantile  Law  (Scotland)  Amendment  Act,  to  reply  that  these  1896 
representations  were  made  with  a  fraudulent  motive  or  were  of  a  Clydesdale 
fraudulent  character ;  consequently  I  am  of  opinion  that,  having 
regard  to  the  language  of  the  6th  section  of  the  Act,  the  present  Paton. 
action  is  not  maintainable  upon  these  three  first  averments  or   Lord  Davey. 
representations  by  the  defenders. 

With  regard  to  the  fourth  representation,  I  will  assume  that 
it  may  be  read  as  a  representation  of  a  fact.  I  have  myself 
considerable  doubt  whether  in  the  form  in  which  it  is  alleged, 
being  an  allegation  of  an  intention  and  not  of  a  fact,  it  is  not 
giving  too  benevolent  a  construction  to  the  pleadings  so  to 
read  it ;  but  for  the  present  purpose  I  will  assume  that  it  is  an 
allegation  of  a  fact,  and  that  it  is  a  representation  of  the  purpose 
for  which  the  acceptances  were  required  from  the  pursuers. 
Treating  it  so,  it  would  not,  I  agree,  be  within  the  6th  section  of 
the  Mercantile  Law  (Scotland)  Amendment  Act ;  it  would  be 
outside  that  statute.  But  then,  in  order  to  make  it  actionable, 
you  would  require  allegations,  not  only  that  that  representation 
was  made  fraudulently,  which  you  have,  but  also  that  it  was 
acted  upon,  and  that  the  defenders  suffered  damage  by  such 
acting.  Now,  my  Lords,  it  was  agreed  on  all  hands  by  your 
Lordships  that  the  allegation  in  the  Condescendence  as  it  stands 
(the  11th  article  of  the  condescendence)  was  wholly  insufficient 
to  allege  any  such  damage,  because  it  merely  alleged  that  the 
4000Z.  were  paid  to  the  overdrawn  account  of  Douglas,  Eeid 
&  Co.  with  the  Clydesdale  Bank,  and  that  "  the  Clydesdale 
Bank  were  thus  lucrati  to  the  extent  of  the  proceeds  of  the  said 
acceptances  "  ;  leaving  it  perfectly  open  and  perfectly  uncertain 
whether  the  Clydesdale  Bank,  although  they  immediately  got 
the  benefit  of  the  4000^.,  did  not  afterwards  allow  Douglas, 
Eeid  &  Co.  to  draw  to  that  extent  for  the  purposes  of  their 
business,  so  that  the  4000Z.  really  and  in  substance  would  go 
in  the  manner  in  which  it  was  averred  it  was  intended  to 
go.  Your  Lordships  have  given  the  respondents  an  oppor- 
tunity of  amending  their  condescendence  in  case  what  I 
conceive  to  be  the  obvious  meaning  of  it  was  only  a  slip. 
Possibly,  if  the  amendment  which  they  propose  had  been  in  the 
A.  C.  1890.  3         2  G 
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H.  L.  (Sc.)   Condescendence  in  the  first  instance,  it  might  have  been  con- 
1896      sidered  sufficient ;  but  I  am  bound  to  say  that,  after  the  respon- 
Clydesdale  dents  had  heard  what  had  been  said  by  your  Lordships,  and  had 
Bank      known  exactly  where  the  shoe  pinched  and  where  the  averment 
^^N-     was  insufficient — if  they  had  been  able  to  aver  that  Messrs. 

Lord  Davey.  Douglas,  Eeid  &  Co.  Were  not  allowed  to  draw  4000 after  the 
bills  had  been  paid  into  the  bank,  for  the  purposes  of  their 
business,  I  cannot  conceive  that  the  respondents  would  not 
have  said  so.  Instead  of  that,  they  propose  to  insert  an  allega- 
tion which  is  to  my  mind  perfectly  consistent  with  the  fact  that 
Douglas,  Keid  &  Co.  were  allowed  to  draw  and  did  in  fact  draw 
out  4000 Z.  after  having  placed  it  to  their  credit  with  the  bank ; 
because  what  they  say  is,  that  "  the  bank's  ultimate  loss  would 
have  been  larger  by  the  amount  of  the  said  bills,  namely  4000Z., 
and  interest  thereon."  My  Lords,  that  is  perfectly  susceptible 
of  the  construction — and  I  am  bound  to  say  I  think  it  is  the 
true  construction — that  it  means  the  ultimate  loss  of  the  bank, 
having  regard  to  further  advances  made  against  the  4000Z.  No 
doubt  if  they  allowed  Douglas,  Eeid  &  Co.  to  draw  out  the 
4000Z.,  there  would  have  been  4000Z.  added  to  Douglas,  Keid 
&  Co.'s  debt  if  you  did  not  give  the  bank  the  benefit  of  the 
4000Z.  paid  to  the  credit  of  the  account.  It  is  sufficient  to  say 
that  in  my  opinion  the  proposed  amendment  fails  to  meet  the 
requirements  which  it  was  pointed  out  to  the  respondents  by 
your  Lordships  should  be  met  in  any  amendment  which  they 
proposed  to  make  of  their  pleadings. 

Under  these  circumstances,  I  think  it  would  be  a  waste  of 
expense  to  allow  the  defenders  to  go  to  trial  upon  the  fourth  re- 
presentation contained  in  the  5th  article  of  the  Condescendence. 

The  Loed  Chancelloe.  My  Lords,  before  putting  the 
question,  I  should  wish  to  say  that  my  noble  and  learned 
friend  Lord  Macnaghten,  as  well  as  Lord  Morris,  concur  in 
the  judgment  which  your  Lordships  are  delivering.  And  for 
myself  I  wish  to  add  that,  if  I  only  dealt  with  the  fourth 
allegation  in  the  Condescendence  in  the  opinion  which  I  have 
just  expressed  to  your  Lordships,  it  was  because  I  really,  with 
all  respect  to  those  learned  persons  who  have  looked  into  the 
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matter,  thought  that  the  question  with  regard  to  the  statute  H.  L.  (Sc.) 
was  too  plain  for  argument.    But,  as  my  silence  upon  that  1896 
question  might  be  supposed  to  indicate  some  difference  of  Clydesdale 
opinion,  I  wish  to  say  that  I  entirely  concur  in  the  construction 
of  the  statute  which  has  been  placed  upon  it  by  my  noble  and  Patox. 
learned  friends. 

Interlocutors  appealed  from  reversed :  Further 
ordered,  that  the  cause  he  remitted  to  the 
Court  of  Session,  with  directiojis  to  assoilzie 
the  appellants  from  the  conclusions  of  the 
action  and  to  find  the  respondents  liable  in 
expenses  :  Further  ordered,  that  the  respond- 
ents pay  to  the  appellants  the  costs  incurred 
in  respect  of  the  appeal. 

Lords'  Journals,  May  12,  1896. 

Agents  for  appellants  :  Murray,  Hutchins,  Stirling  d-  Murray, 
for  Bonald  d  Bitchie,  S.S.G.,  Edinburgh. 

Agents  for  respondents :  William  Bobertson  d  Co.,  for 
J.  Smith  Clark,  S.S.C.,  Edinburgh. 
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AND 


May  15.    THE    DUKE    OF    DEYONSHIEE  and 


A  truster  in  tlie  narrative  of  his  trust  disposition  stated  that,  "  in  order 
to  make  and  secure  additional  provisions "  for  his  second  son  "  and  the 
other  heirs  of  entail  succeeding  to  him  in  "  the  lands  and  estate  of  C,  to 
"  enable  them  to  support  the  dignity  and  title  of  Earl  of  C,"  he  thereupon 
conveyed  to  trustees  certain  securities.  In  the  dispositive  portion  of  the 
deed  it  was  declared,  "  that  these  presents  in  favour  of  my  said  trustees 
are  granted  in  trust  for  the  uses  ends  and  purposes  ....  and  under  the 
conditions  provisions  and  declarations  after  written."  Then,  fourthly,  he 
directed  his  trustees  after  his  death  to  pay  the  free  proceeds  of  the  trust 
funds  to  his  second  son  and  the  heirs  male  of  his  body ;  whom  failing,  to 
certain  substitutes ;  "  whom  failing,  to  the  heirs  female  of  the  body "  of 
his  second  son.  The  second  son  succeeded  to  the  estate,  and  died,  leaving 
issue  only  two  daughters,  of  whom  the  eldest  succeeded  to  the  estate,  and  was 
declared  by  Koyal  Letters  Patent  to  succeed  her  father  in  the  title  and 
estate  of  C. : — 

Held  (reversing  the  decision  of  the  Second  Division),  that  the  daughters 
divided  the  income,  because  "  heirs  female  "  meant  in  Scottish  law  heirs 
portioners  who  took  as  a  class ;  and  that  the  narrative  could  not  control 
the  directions  of  the  deed. 


Appeal  from  a  judgment  of  the  Second  Division  of  the  Court 
of  Session,  Scotland  (1),  on  a  special  case,  in  which  Lady 
Constance  Mackenzie  and  her  curators,  the  appellants,  were 
third  parties ;  Sibell  Lilian,  Countess  of  Cromartie,  and  her 
curators,  the  respondents,  were  second  parties ;  and  the  Duke 
of  Devonshire  and  others,  trustees  and  respondents,  were  first 


The  question  was  whether  the  free  income  of  certain  trust 
funds  fell  to  be  paid  wholly  to  the  Countess  of  Cromartie,  or 
was  to  be  divided  equally  between  her  and  her  younger  sister^ 
Lady  Constance  Mackenzie. 

In  1746  George  Mackenzie,  Earl  of  Cromarty  or  Cromartie^, 
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parties. 


(1)  22  K.  839. 
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Viscount  of  Tarbat,  and  Lord  Macleod  and  Castlehaven,  was  H.  L.  (Sc.) 

attainted  of  high  treason,  and  the  Earldom  of  Cromartie  and  189G 

minor  honours,  as  well  as  the  family  estates,  were  forfeited.  Mackekzie 

George,  Earl  of  Cromartie  died  in  1766.  ^' 

^  '  Duke  of 

In  1784  the  estates,  but  not  the  honours,  were  restored  to  his  Devonshire. 
-eldest  son,  John  Mackenzie,  commonly  called  L'ord  Macleod. 

In  1786  Lord  Macleod  executed  a  deed  of  entail,  whereby  he 
entailed  the  whole  Cromartie  estates  on  himself  and  the  heirs 
male  of  his  body ;  whom  failing,  to  the  heirs  female  of  his  body 
and  a  number  of  substitutes,  declaring  that  the  eldest  heir 
female  and  the  descendants  of  her  body  should  exclude  heirs 
portioners  and  succeed  without  division  so  oft  as  the  descent 
was  to  females.  Under  that  deed  of  entail  the  late  Duchess  of 
Sutherland  succeeded  in  1849.  Her  Grace  was  then  the  wife 
of  the  Marquess  of  Stafford,  who  on  the  death  of  his  father  on 
February  28,  1861,  became  Duke  of  Sutherland. 

In  1861,  by  Eoyal  Letters  Patent,  the  Queen  created  the  then 
Duchess  of  Sutherland  Countess  of  Cromartie,  with  remainder 
to  Francis  Sutherland  Leveson-Gower,  her  second  surviving 
son,  and  the  heirs  male  of  his  body ;  and  in  default  of  such  issue 
to  each  of  the  other  younger  sons  by  the  Duchess's  present  or 
any  future  husband,  and  the  heirs  male  of  the  body  and  respec- 
tive bodies  of  such  sons  severally  and  successively  one  after 
another;  and  in  default  of  such  issue  to  Francis  Sutherland 
Leveson-Gower  and  the  heirs  of  his  body  lawfully  begotten 
oand  to  be  begotten. 

In  connection  with  this  restoration  of  the  family  honours 
certain  provisions  were  made  for  the  endowment  of  the  Earldom 
'Of  Cromartie;  and  on  August  6,  1861  (24  &  25  Yict.  c.  iv.),  the 
Duke  and  Duchess  of  Sutherland  obtained  a  private  Act  of 
Parliament  disentailing  and  re-entailing  on  the  Duchess  and 
her  second  son,  Lord  Francis  Sutherland  Leveson-Gower  and 
the  heirs  male  of  his  body ;  whom  failing,  any  son  or  sons  to  be 
thereafter  born  of  the  Duchess  in  the  order  of  seniority,  and 
the  heirs  male  of  his  or  their  bodies ;  whom  failing,  the  heirs 
female  of  the  body  of  Lord  Francis;  whom  failing,  cl'C,  the 
eldest  heir  female  and  the  descendants  of  her  body,  always 
excluding  heirs  portioners,  and  succeeding,  without  division, 
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H.  L.  (Sc.)  throughout  the  whole  succession  of  heirs  whatsoever,  as  well 
1896       as  heirs  of  provision,  so  oft  as  the  same  should  descend  to 
Mackenzie  females. 

Duke  OF  -^^''^^        Cromartie  estates  were  again  disentailed  and 

Deyonshibe.  re-entailed  on  the  then  Duchess ;  whom  failing,  on  Lord 
Francis  Sutherland  Leveson-Gower,  therein  designed  Francis 
Viscount  Tarbat,  her  second  surviving  son,  and  the  heirs  of  his 
body ;  whom  failing,  to  other  heirs  of  entail  therein  mentioned, 
the  eldest  heir  female  and  the  descendants  of  her  body,  always 
excluding  heirs  portioners,  and  succeeding  without  division 
throughout  the  whole  course  of  succession  of  heirs  whatsoever, 
as  well  as  heirs  of  provision. 

On  July  23,  1862,  the  Duke  of  Sutherland  executed  the  trust 
deed  in  question.  It  commenced  thus:  I,  &c.,  "in  order  to 
make  and  secure  additional  provision  for  Francis  Sutherland 
Leveson-Gower,  commonly  called  Lord  Macleod,  my  second 
surviving  son,  and  the  other  heirs  of  entail  succeeding  to  him 
in  the  lands  and  estate  of  Cromartie,  such  heirs  being  descend- 
ants of  the  marriage  between  me  and  Anne  Hay  Mackenzie, 
Duchess  of  Sutherland  and  Countess  of  Cromartie,  my  wife, 
to  enable  them  to  support  the  dignity  and  title  of  Earl  of 
Cromartie,"  therefore  I,  &c.  He  then  conveyed  certain  bonds, 
policies  of  insurance,  and  other  securities,  to  trustees,  the 
above-named  first  parties. 

The  deed  then  provided,  inter  alia :  "  Moreover,  in  farther 
fulfilment  of  my  intention  to  make  additional  provision  for  the 
said  Francis,  &c.,  Lord  Macleod,  to  enable  him  to  support  the 
dignity  and  title  of  Earl  of  Cromartie  on  his  becoming  Earl  of 
Cromartie,"  the  trustee  bound  himself  during  his  life  to  pay 
him  or  any  other  of  his  sons  succeeding  to  the  dignity  1500L 
a  year.  Then :  "  But  declaring  always  that  these  presents  in 
favour  of  my  said  trustees  are  granted  in  trust  for  the  uses, 
ends,  and  purposes,  with  the  powers  and  under  the  conditions, 
provisions,  and  declarations  after  written."  (3.)  "That  my 
trustees  shall  during  my  lifetime  pay  the  free  annual  proceeds 
of  the  said  trust  funds  to  me."  (4.)  "  That  my  said  trustees 
shall,  on  my  death,  if  the  said  Francis  Sutherland  Leveson- 
Gower,  commonly  called  Lord  Macleod,  be  then  in  minority. 
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out  of  tlie  free  proceeds  of  the  trust  funds  apply  such  amount  H.  L.  (So.) 
as  shall  be  requisite  for  his  maintenance  and  education,  and  1896 
thereafter  accumulate  any  balance  which  may  remain,  and  Mackenzie 
invest  the  same,"  &c.  ;  "  and  upon  the  said  Francis  Sutherland 
Leveson-Gower,  commonly  called  Lord  Macleod,  attaining  the  Bevonshibe. 
age  of  twenty-one  years  complete,  my  said  trustees  shall  then 
pay  the  free  proceeds  of  the  said  trust  funds,  including  the 
accumulated  sums  aforesaid,  to  him  and  the  heirs  male  of  his 
body  ;  whom  failing,  to  any  son  or  sons  to  be  hereafter  born  of 
my  present  marriage  in  the  order  of  seniority,  and  the  heirs 
male  of  his  or  their  bodies ;  whom  failing,  to  the  heirs  female 
of  the  body  of  the  said  Francis  Sutherland  Leveson-Gower, 
commonly  called  Lord  Macleod."  [The  above  was  the  clause 
upon  which  the  question  arose.  The  clause  continued  : — ] 
"  Whom  failing,  to  the  heirs  female  of  the  body  of  any  son  or 
sons  to  be  hereafter  born  of  my  present  marriage  in  the  order 
of  seniority  of  such  sons;  whom  failing,  to  Lady  Florence 
Sutherland  Leveson-Gower,  my  daughter,  and  the  heirs  what- 
soever of  her  body  ;  whom  failing,  to  any  daughter  or  daughters 
to  be  hereafter  born  of  my  present  marriage,  in  the  order  of 
seniority,  and  the  heirs  whatsoever  of  her  or  their  bodies ; 
whom  all  failing,  then  the  said  trustees  shall  dispone,  convey, 
assign,  and  give  over  to  and  in  favour  of  the  said  Cromartie 
Sutherland  Leveson-Gower,  commonly  called  Marquis  of  Staf- 
ford," or  the  heir  for  the  time  being  in  possession  of  the  dignity 
of  Earl  of  Sutherland,  &c. 

The  funds  so  placed  in  trust  amounted  to  about  130,000/. 

On  September  5,  1876,  Francis,  Viscount  Tarbat,  assigned 
certain  policies  of  insurance  to  the  trustees  under  his  father's 
deed  of  July,  1862,  and  for  the  same  purposes.  The  question 
affected  both  sums  in  the  same  way. 

The  Duchess  of  Sutherland,  Countess  of  Cromartie,  died  on 
November  25,  1888,  and  was  succeeded  in  the  Earldom  of 
Cromartie  by  her  son  Francis,  Viscount  Tarbat.  He  also 
succeeded  his  mother  in  the  Cromartie  estate  in  terms  of  the 
entail  of  1878. 

The  Duke  of  Sutherland  died  on  September  22,  1892,  where- 
upon the  income  of  the  trust  funds  was  paid  to  Francis,  Earl 
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H.  L.  (Sc.)  of  Cromartie,  until  his  death  on  November  24,  1893.  Earl 
1896  Cromartie,  who  had  no  younger  brother,  left  no  male  issue,  but 
Mackenzie  was  survived  by  two  daughters,  namely.  Lady  Sibell  Lihan 
Duke  OP  Mackenzie,  one  of  the  respondents,  and  Lady  Constance 
Devonshire.  Mackenzie,  one  of  the  appellants.  The  former,  in  terms  of  the 
entail  of  1878,  succeeded  her  father  in  the  Cromartie  estate  ; 
and,  v^ith  the  consent  of  her  guardians,  presented  a  petition  to 
the  Queen  setting  forth  the  creation  by  Eoyal  Letters  Patent 
in  1861  of  the  Earldom  of  Cromartie  and  minor  honours ;  that 
she  had  succeeded  to  her  father  as  sole  heiress  of  entail  in  the 
estate  of  Cromartie;  but  that  doubts  had  been  expressed  as  to 
whether  the  said  title  and  dignities  had  devolved  in  her  favour 
or  remained  in  abeyance  ;  and  prayed  Her  Majesty  to  declare 
that  the  said  dignities  and  titles  were  vested  in  the  petitioner  ; 
or  otherwise,  and  in  the  event  of  their  being  in  abeyance,  to 
determine  such  abeyance  in  favour  of  the  petitioner. 

By  Eoyal  Letters  Patent,  February  25,'  1895,  her  Majesty 
declared  that  Lady  Sibell  Lilian  Mackenzie  is,  and  shall  be, 
Countess  of  Cromartie,  &c.,  and  granted  and  confirmed  the 
said  Earldom  to  her  and  to  the  heirs  of  her  body  in  as  full  a 
manner  as  Francis,  Earl  of  Cromartie,  or  his  mother  Duchess 
of  Sutherland  held  the  same. 

The  question  then  arose  as  to  the  administration  of  the 
income  of  the  trust  funds. 

The  Second  Division,  on  July  2, 1895,  held  that  Sibell  Lilian, 
Countess  of  Cromartie,  was  entitled  to  the  whole  income  of 
both  funds.  The  Court  also  found  the  parties  to  the  special 
case  entitled  to  their  expenses  out  of  the  trust  estate  held  by 
the  parties  of  the  first  part  as  the  same  might  be  taxed  by  the 
auditor.  Against  this  interlocutor,  except  so  far  as  regards 
costs,  the  appellants  appealed. 

May  15.  Balfour,  Q.C.,  and  David  Dundas  (with  them  John 
Craigie),  for  the  appellants.  The  question  is,  if  "  heirs  female  " 
take  as  heirs  portioners,  and  in  this  case  divide  the  income  :  that 
is  admitted  to  be  the  ordinary  rule ;  but  the  learned  judges  of 
the  Court  of  Session  decided  that  the  narrative  part  of  the  deed 
provided  differently.    But  "  heirs  female  "  are  words  of  art,  and 
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cannot  be  cut  down  by  the  expression  of  intention  in  the  earHer  H.  L.  (Sc.) 
part  of  the  deed.    In  very  possible  events  there  might  have  1896 
been  a  divergence  of  the  estates  and  the  Earldom ;  for  instance,  Mackenzie 
if  the  Duchess  had  had  a  younger  son,  then  the  Earldom  would    dxjke  op 
have  gone  to  him  before  the  female  heirs  of  Erancis,  but  the  Devonshiee. 
estates  would  have  gone  to  the  heirs  of  Erancis.    The  most 
general  rule  is  for  an  equal  division.    There  is  no  doubt  there 
is  an  exception  in  the  succession  to  a  Scottish  peerage ;  but, 
quoad  ultra,  the  rule  that    heirs  female "  take  as  a  class 
remains. 

The  Lord  Advocate  (A.  Graham  Murray,  Q.G.)  (with  him 
J.  B.  N.  Macphail),  for  the  respondents,  the  Countess  of 
Oromartie  and  others.  The  income  is  not  to  be  divided.  The 
term  "  heirs  female  "  as  regards  succession  to  heritage  must  be 
taken  to  mean  "  heirs  portioners  "  ;  but  there  has  been  no  case 
where  the  rule  has  been  applied  to  succession  to  moveables. 
If  the  peerage  went  into  abeyance,  as  in  England,  there  might 
be  a  question  ;  but  this  is  the  case  of  a  Scottish  peerage  going 
according  to  Scottish  law  to  the  eldest  daughter. 

[LoED  Heeschell.    This  is  a  new  creation. 

LoED  Watson.  If  it  were  the  restoration  of  a  Scottish 
peerage,  the  eldest  heir  portioner  would  alone  be  able  to  sit 
and  vote.] 

B.  L.  Blackburn,  for  the  respondents,  the  Duke  of  Devon- 
shire and  others  trustees,  agreed  to  the  expenses  coming  out  of 
the  trust  funds. 

[All  the  counsel  were  of  the  Scottish  Bar.] 

LoED  Halsbuey  L.C.  It  appears  to  me  that  this  case  is  sus- 
•ceptible  of  a  very  short  solution.  I  simply  look  at  the  deed 
itself  and  I  find  that  the  provisions  for  the  beneficiaries 
intended  by  this  deed  are  satisfied  by  the  persons  claiming  now 
as  heirs  female.  I  really  have  great  difficulty  in  saying  more 
than  that,  because  if  the  language  of  the  instrument  itself  is 
sufficiently  clear  as  to  the  beneficiaries  pointed  to,  as  I  think  it 
is,  and  if  the  trust  purposes  are  set  forth  in  the  paragraph  of 
the  deed  which  is  appropriate  to  such  purposes,  it  seems  to  me 
to  be  absolutely  unarguable  that  the  true  meaning  of  those 
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H.  L.  (Sc.)   words,  and  the  purposes  of  the  trust  so  set  forth,  can  be  in  any 
1896       way  controlled,  qualified,  or  modified  by  the  initial  statement 
Mackenzie       what  the  motive  of  the  author  of  the  deed  was.    It  would 
DuKB  OF  mind  be  disastrous  to  introduce  such  a  system  of  con- 

Devonshiee.  struing  a  deed.  One  has  known  the  language  of  a  will  some- 
Lord  Haisbury  what  pcrvcrted  to  perform  the  function  which  it  was  assumed 

L.C. 

- —  the  testator  intended  to  be  performed,  but  I  never  in  my  life 
heard  of  the  language  of  a  deed  which  contained  a  perfectly 
unambiguous  provision  being  twisted  from  the  natural  ordinary 
meaning  of  the  words  by  a  preliminary  statement  of  what  the 
maker  of  the  deed  intended  should  be  the  effect  and  purpose  of 
the  whole  deed  when  made.  I  should  say  that,  even  if  there 
were  some  contradiction  between  what  was  done  and  the 
supposed  purpose.  But  here  it  is  very  obvious  to  remark  that 
the  purpose  or  the  motive  which  the  maker  of  the  deed 
prescribes  to  himself  is  to  some  extent  satisfied  by  what  he 
does,  and  I  can  only  say,  speaking  with  the  utmost  respect 
of  the  learned  judges  who  expressed  a  different  view,  that 
I  am  unable  to  comprehend  how  that  purpose  could  alter 
the  natural  and  ordinary  effect  of  the  words  used  in  the 
instrument. 

I  move  your  Lordships  that  the  judgment  of  the  Court  below 
be  reversed  :  and  that  this  appeal  be  allowed. 


LoED  Watson.  I  have  come  without  any  difficulty  to  the 
same  conclusion. 

These  ladies  are  heirs  female,  and  they  are  also  heirs 
portioners.  Heirs  portioners  who  are  heirs  female  take,  accord- 
ing to  the  law  of  Scotland,  as  a  class.  The  destination  or  gift 
to  them  contained  in  this  trust  deed,  if  it  were  a  destination  or 
a  gift  of  land,  would  be  effectual  to  give  them  a  pro  indiviso 
right  in  the  land,  each  taking  an  equal  share ;  and  I  have 
heard  nothing  suggested  to  the  effect  that  when  there  is  a  gift 
of  moveable  property  to  the  same  class  in  plain  and  unam- 
biguous terms  it  should  have  a  different  effect.  There  can  be 
no  reason  for  its  receiving  a  different  effect  in  such  a  case, 
unless  it  be  upon  a  principle  which  is  unknown  to  the  law  of 
Scotland — that  in  dealing  with  money  you  require  to  use 
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language  more  precise  than  when  you  are  deahng  with  a  land  H.  L.  (Sc.) 
right.  1896 

The  ground  upon  which  the  judgment  of  the  Court  below  Mackenzie 
proceeds  really  comes  to  this,  that  to  read  the  words  in  the  -p^^ 
sense  in  which  I  think  they  ought  to  be  read  would  be  at  Devonshire. 
variance  with  the  main  purpose  of  the  deed  as  declared  in  the  LordWatsou. 
narrative  of  it.  My  Lords,  I  think  that  is  carrying  the  principle 
of  construction  by  intention  too  far.  I  can  quite  understand 
that  where  words  are  capable  of  being  modified  or  qualified  in 
the  context  in  which  they  occur  it  may  be  legitimate  to 
ascertain  how  far  one  reading  or  another  would  best  promote 
the  intention  of  the  maker  of  the  deed  ;  but  I  fail  to  see  that 
the  words  at  the  commencement  of  the  deed  which  have  been 
referred  to  as  imperative  come  to  anything  more  than  a  state- 
ment that  the  deed  was  made  because  the  truster  entertained 
benevolent  intentions  towards  certain  persons  who  are  included 
in  the  deed,  and  who  are  benefited  by  it.  But  it  does  not 
bring  about  any  contradiction  between  his  intention  and  the 
words  of  the  deed,  if  you  find  there  that  besides  the  persons 
whom  he  intended  to  benefit,  and  whom  he  has  benefited,  some 
benefit  is  given  to  others.  I  think  that  it  is  a  very  dangerous 
canon  of  construction  to  admit  what  may  be  a  partial  state- 
ment of  intention,  quite  consistent  with  other  objects,  to  control 
the  whole  of  the  other  language  of  the  deed  vnth  the  effect  of 
striking  out  beneficiaries  whom  the  truster  may  have  intended 
to  benefit.  The  narrative  words  come  to  no  more  than  this : 
"  My  intention  is  to  do  "  so  and  so,  and  you  may  add  this, 
"  and  I  have  accomplished  that  purpose  by  the  provisions  which 
follow."  In  such  a  case  the  safer  and  only  legitimate  course 
is  to  look  to  the  provisions  which  follow,  and  to  read  them 
according  to  their  natural  and  just  construction. 

LoED  Heeschell.    I  am  of  the  same  opinion. 

Lord  Shand.  If  the  truster  in  this  case  had  contemplated 
the  case  that  has  actually  occurred,  it  may  very  well  be  supposed 
he  would  have  made  a  provision  giving  effect  to  the  view  which 
the  Court  below  has  taken.    While  saying  at  the  outset  of  the 


408 


HOUSE  OF  LOEDS 


[1896] 


H.  L.  (Sc.)  deed  that  his  purpose  was  to  enable  beneficiaries  "  to  support 
1896      the  dignity  and  title  of  the  Earl  of  Cromartie,"  he  might  have 

Mackenzie  thought  it  would  better  secure  that  purpose  where  heirs  por- 
DuKEOF    tioners  did  succeed  as  females  that  the  eldest  heir  portioner 

Devonshike.  should  have  the  income.    I  can  only  say  that  if  he  had  any 

LordShand,  gnch  iutcution  it  is  not  expressed.  The  deed  in  its  operative 
provision  contains  very  distinct  directions  to  the  trustees.  The 
trustees  are  expressly  directed  to  give  the  income  to  the  heirs 
female,  and  it  is  conceded  by  the  learned  judges  in  their  opinions 
that  the  ordinary  meaning  of  those  words  is  that  there  shall 
be  a  distribution  of  the  fund  amongst  aU  the  heirs  female.  I 
fail  to  see  any  room  for  the  suggestion  that  there  is  ambiguity 
in  that  provision.  Although  it  might  appear  that  there  was 
a  failure  to  fulfil  the  intention  of  the  truster,  I  should  still  give 
effect  to  the  operative  words  of  the  deed,  because  his  directions 
are  given  in  distinct  terms.  But,  as  has  been  observed  by  the 
Lord  Chancellor  and  by  my  noble  and  learned  friend  who  has 
already  spoken  (Lord  Watson),  he  does  not  fail  to  carry  out  that 
intention,  for  in  any  view  that  may  be  taken  of  the  deed  the 
eldest  heir  female  succeeding  to  the  estate  of  Cromartie  does 
get  material  benefits,  although  she  has  no  right  to  the  whole 
income. 

Under  these  circumstances  I  am  of  opinion  that  the  decision 
of  the  Court  below  in  this  case  must  be  reversed. 

LoKD  Davey.  I  take  it  to  be  a  settled  principle  of  law  that 
the  operative  words  of  a  deed  which  are  expressed  in  clear 
and  unambiguous  language  are  not  to  be  controlled,  cut  down, 
or  qualified  by  a  recital  or  narrative  of  intention.  Now  in  this 
case  Lord  Trayner  says  in  his  judgment  that  ''if  these  words 
are  to  be  construed  literally  then  the  destination  must  be  read 
as  conveying  the  proceeds  of  the  trust  funds  to  the  second  and 
third  parties  equally  who  are  the  heirs  female  of  Lord  Tarbat." 
In  that  I  agree,  and  that  being  so  I  concur  in  the  judgment 
proposed. 

Ordered,  that  the  interlocutor  of  July  2,  1895, 
so  far  as  complained  of,  be  reversed :  Further 
ordered,  that  the  lohole  free  income  of  the 
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Devonshire. 


funds  held  in  trust  by  the  Tespo7idents,  the  ^^^'^ 

^parties  of  the  first  part,  is  payable  in  equal 

shares  to  and  between  the  respondent,  Sibell  Mackenzie 

V. 

Lilian,  Countess  of  Cromartie,  the  party  of  duke  of 
the  second  part,  and  the  appellant,  the  Bight 
Honourable  Lady  Constance  Mackenzie,  the 
party  of  the  third  part :  Further  ordered, 
that  the  costs  of  all  parties  to  the  appeal  be 
paid  out  of  the  trust  funds  held  by  the 
respondents,  the  trustees. 

Lords'  Journals,  May  15,  1896. 

Agents  for  appellants :  Bobins,  Hay,  Waters  d  Lucas,  for 
J.  C.  Couper,  W.S.,  Edinburgh, 

Agents  for  respondents,  Countess  of  Cromartie  and  others : 
Gadsden  dc  Treherne,  for  Mackenzie  d  Black,  W.S.,  Ediriburgh. 

Agents  for  respondents,  Duke  of  Devonshire  and  others : 
Currey,  Holland  d  Co. 
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ASSETS  COMPANY,  LIMITED     .    ,    .    Eespondents.  m^i5. 

Scottish  Law — Testing  Clause  in  Marriage  Contract — Liability  of  Law  Agent 

for  Carelessness. 

A  declaration  inserted  in  the  testing  clause  of  a  deed,  which  purports 
to  affect  or  qualify  any  of  the  provisions  in  the  body  of  the  deed,  has  no 
legal  effect. 

Smith  V.  Chambers  (5  E.  97)  followed. 

Appeal  from  an  interlocutor  dated  November  27,  1895,  of 
the  Second  Division  of  the  Court  of  Session,  Scotland,  which 
recalled  the  judgment  of  the  Lord  Ordinary  (Kincairney)  of 
June  18,  1895.  The  appellants,  the  defenders  in  the  Court  of 
Session,  were  John  Blair  and  J.  W.  Young,  both  Writers  to 
the  Signet  in  Edinburgh,  and  the  only  known  partners  in  the 
years  1878-9  of  the  dissolved  firm  of  Messrs.  Davidson  &  Syme, 
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Assets 
Company. 


the  law  agents  in  the  liquidation  of  the  City  of  Glasgow  Bank. 
The  respondents  were  the  Assets  Company,  who,  by  virtue  of 
the  City  of  Glasgow  Bank  (Liquidation)  Act  and  the  discharge 
of  the  liquidators,  were  entitled  to  the  whole  assets,  choses  in 
action,  claims,  and  demands  whatsoever  vested  in  the  bank  and 
its  liquidators.  The  following  statement  of  the  facts  is  taken 
from  the  judgment  of  Lord  Watson : — 

"  This  action  was  brought,  in  December,  1894,  by  the  appellant 
company,  who,  in  the  year  1882,  acquired  by  statutory  title  all 
assets  and  claims  then  vested  in  or  competent  to  the  liquidators 
of  the  City  of  Glasgow  Bank.  It  is  directed  against  the  appel- 
lants, two  members  of  the  Society  of  Writers  to  the  Signet,  and 
concludes  for  payment  of  the  sum  of  7560/.  6s.  lOd.,  as  damages 
resulting  from  their  professional  negligence,  or  want  of  reason- 
able skill,  whilst  they  were  acting  as  law  agents  of  the  liquidators 
in  the  year  1879." 

"  The  Bev.  Mr.  Campbell,  late  minister  of  the  parish  of  Mon- 
zievaird,  was  placed  on  the  list  of  contributories  as  the  holder 
of  200Z.  stock,  upon  which  the  calls  made  by  the  liquidators 
amounted  to  5500Z.,  which  he  was  unable  to  pay.  He  made 
proposals  for  a  compromise,  and  with  that  view  sent  to  the 
liquidators  an  offer  of  lOOOZ.  for  a  full  discharge  of  his  liabilities, 
accompanied  with  a  statement  (1)  of  the  whole  estate  and  effects 

(1)  Mr.  Campbell,  in  reply  to  cer-     on  Great  North  Eoad  Turnpike  Trust, 


tain  queries,  stated  on  oath :  "  My 
income  is  derived  from  three  sources — 

1.  Stipend  as  parish  minster  of  Mon- 
zievaird,  which  on  average  of  ten  years 
has  not  exceeded  254Z. ;  in  addition 
there  is  manse  and  glehe,  valued  at 
40?.,  less  drainage  interest,  4Z.  17s. 

2.  Income  derived  from  stocks  and 
shares.  3.  My  wife  has  a  separate 
estate,  the  income  of  which  for  last 
year  was  315L ;  I  enclose  copy  of  our 
marriage  contract." 

The  statement  of  his  property  was 
as  follows  :  "  1.  Proceeds  of  110?.  Eoyal 
Bank  stock  at  193  and  dividend, 
217Z.  6s.  2.  Proceeds  of  250?.  North 
British  Eailway  ordinary  stock, 
223?.  3s.  10c?.    3.  Claim  of  77?.  17s. 


Queensferry  to  Perth,  valued  at  50?. 

4.  Sum  in  deposit  receipt  by  the  Com- 
mercial Bank  of  Scotland,  Crielf,  100?. 

5.  Sum  in  account  current  with  ditto, 
9?.  6.  Furniture  in  manse  of  Monzie- 
vaird  and  stocking  on  glebe,  350?. 
7.  (1.)  Sum  in  policy  on  my  life 
with  Standard  Assurance  Company, 
No.  30,937  A,  dated  January  19, 1859, 
for  300?.,  60?.  10s.  Id.  (2.)  Sum  in 
policy  on  my  life  with  Standard  As- 
surance Company,  No.  31,941  A,  dated 
March  26,  1862,  for  700?.,  118?.  13s. 

Price  of  annuity  on  male  of  forty-five 
(this  was  Mr.  Campbell's  stipend  of 
254?.),  3758?.  7s.  3(?.,  one-fourth  of 
which  is  939?.  lis.  5c?.  =  total  brought 
out,  2068?.  4s.  lOd. 
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then  belonging  to  him,  verified  by  his  oath,  and  also  a  copy  of 
his  ante-nuptial  marriage  contract,  executed  in  May  and  June, 
1862.  The  latter  is  the  document  which  has,  after  a  lapse  of 
fifteen  years,  given  rise  to  the  present  litigation.  The  state- 
ment of  his  affairs  so  affirmed  by  the  reverend  gentleman  did 
not  include  any  interest  in  the  estate  of  his  wife.  These  papers 
were  submitted  to  the  appellants,  and  the  liquidators,  acting 
upon  their  advice,  agreed  to  accept  a  payment  of  1250Z.  The 
terms  of  compromise  were  approved  by  the  First  Division  of 
the  Court  of  Session,  June  10, 1879,  under  whose  superintendence 
the  liquidation  of  the  bank  was  conducted." 

"  The  marriage  contract  contains,  in  that  part  of  the  deed 
where  one  would  naturally  expect  to  find  it,  a  renunciation  and 
discharge  of  the  husband's  jus  mariti  and  right  of  administration 
over  the  whole  estate  then  belonging  to  his  wife,  or  which  she 
might  acquire  or  succeed  to  stante  matrimonio.  But  at  the  end 
of  the  testing  clause  there  have  been  inserted  these  words  : — " 

'  It  being  hereby  declared  before  signing  that  while  the  jus 
mariti  and  right  of  administration  of  the  said  John  Bobert 
Campbell  are  renounced  and  excluded,  such  renunciation  and 
exclusion  shall  only  apply  to  the  capital  or  principal  of  the  estate 
of  the  said  Jane  Campbell,  and  shall  not  extend  or  apply  to  the 
annual  produce  or  interest  of  her  said  estate,  the  said  John 
Eobert  Campbell  being  entitled  to  draw  the  said  annual  produce 
or  interest.'  "  (1) 


H.  L,  (Sc.) 
1896 
Blair 

V. 

Assets 
Company. 


(1)  The  following  correspondence 
and  account  was  produced  to  shew 
when  the  marriage  contract  was  signed 
by  either  party  : — 

"J.  &  J.  Miller,  Writers,  Perth, 
to  Kev.  J.  E.  Campbell  of  Ardoch. 
Perth,  June  2,  1862.  10  p.m.  You 
have  now  subscribed  the  contract  of 
marriage  with  Miss  Jane  Campbell  on 
the  understanding  that  a  declaration 
of  the  following  effect  is  to  be  inserted 
in  the  testing  clause,  and  which  you 
assure  us  is  in  accordance  with  Miss 
(^ampbell's  desire,  viz.  it  being  hereby 
<leclared  before  signing  that  while  the 
jus  mariti  and  right  of  administration 


of  the  said  Eev.  John  Eobert  C'amp- 
bell  is  renounced  and  excluded,  such 
renunciation  and  exclusion  shall  only 
apply  to  the  capital  or  principal  of  the 
estate  of  the  said  Jane  Campbell  and 
not  extend  or  apply  to  the  annual 
produce  or  interest  of  her  said  estate, 
the  said  Eev.  J.  E.  Campbell  being 
entitled  to  draw  the  said  annual  pro- 
duce or  interest. 

"  And  on  receiving  a  letter  from  jMiss 
Campbell  that  such  is  her  wish,  we 
undertake  that  such  clause  shall  be  so 
inserted  in  said  marriage  contract. — 
We  are,  »fcc." 

"J.  &  J.  Miller,  W.8.,  Perth,  lo 
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"  It  does  not  admit  of  controversy  that  if  these  words,  instead 
of  occupying  their  present  position,  had  immediately  followed 
the  previous  renunciation  of  the  husband's  legal  rights,  he 
would  have  been  entitled  to  an  annual  payment  of  315Z.,  which 
was  not  entered  in  his  statement." 

"  The  respondents  aver  that  the  appellants  were  under  a 
duty  (1),  which  they  culpably  and  negligently  failed  to  discharge. 


Miss  Campbell,  Moulin  Manse,  with 
note  by  her  appended.  June  2,  1862. 
Mr.  Campbell  had  informed  us  that 
it  is  your  desire  that  he  shall  have  the 
full  control  of  the  annual  proceeds  of 
your  property  of  every  description, 
and  in  consequence  an  alteration  is 
necessary  in  the  contract  signed  by 
you.  This  we  propose  doing  by  in- 
serting a  declaration  that  Mr.  Camp- 
bell's jus  mariti  and  right  of  adminis- 
tration is  only  to  be  excluded  in  so 
far  as  regards  the  capital  or  principal 
of  your  estate,  and  this  inserted  will 
give  him  the  absolute  power  of  such 
annual  proceeds. 

"  We  confess  we  think  this  is  going 
rather  far  in  the  circumstances,  but  if 
such  is  your  deliberate  wish,  we  must 
give  up  our  opinion,  in  the  hope  that 
no  circumstances  may  ever  occur  to 
render  the  want  of  the  additional  pre- 
cautions we  consider  proper  to  be  a 
matter  of  regret." 

"  Moulin  Manse,  June  3,  1862. 
1.30  P.M.  I  approve  of  the  proposed 
alteration  on  the  contract.  —  Jane 
Campbell." 

"Excerpt  from  Messrs.  J.  &  J. 
Miller's  Business  Ledger,  Account, 
Miss  Campbell,  Moulin.  1862.  May  29. 
Attendance  on  Kev.  J.  E.  Campbell 
going  over  draft  contract,  same  fully 
adjusted  and  approved.  Drawing  con- 
tract of  marriage,  6  sh. ;  extending, 
6  sh.,  Stp.  Writing  you  therewith 
for  signature.  June  2.  Letter  from 
Eev.  J.  E.  Campbell  fixing  meeting 
to-night  with  us  as  to  contract,  and 


objecting  to  exclusion  of  right  of 
administration.  Attendance  on  him 
thereanent ;  contract  signed  under  re- 
servation of  his  rights  as  regards 
revenue — two  hours.  Writing  him 
stating  terms  on  which  contract  signed. 
Writing  you  thereof,  and  for  your 
views.  June  4.  Letter  from  you  ap- 
proving of  alteration  on  contract." 

(1)  The  terms  of  the  employment 
was  contained  in  the  following  letter 
from  James  Haldane,  liquidator,  to 
Davidson  &  Syme.  "10th  January, 
1879.  City  of  Glasgow  Bank.  Dear 
Sirs — ^We  should  like  if  you  would,  as 
far  as  you  can,  verify  the  accompany- 
ing declarations,  and  favour  us  with 
your  opinion  as  to  the  terms  on  which 
it  would  be  advisable  to  settle  with 
the  declarants. 

"  1.  No.  194,  Eev.  J.  E.  Campbell, 
holder  of  200L  of  stock." 

[Other  names  followed  ;  then — ^] 

"  The  points  to  which  your  special 
attention  is  directed  are — 

"  1.  To  satisfy  yourself  that  the 
whole  means  possessed  by  the  share- 
holder at  2nd  October,  1878,  are  dis- 
closed. 

"  In  some  cases  the  bank  account  of 
the  shareholder — say  for  the  year  pre- 
ceding that  date,  may  be  of  use  to 
you,  as  well  as  any  books  kej^t  by  the 
party,  but  you  will  use  such  materials 
as  may  be  available  in  each  case. 

"  2.  You  will  report  if  any  preferences 
have  been  given  to  other  creditors. 

"3.  Generally  you  will  report  on 
what  terms  you  recommend  the  liqui- 
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*  to  read  the  whole  of  the  said  marriage  contract,  including  the 
clause  above  quoted,  and  to  satisfy  themselves  thereby,  and  by 
ascertaining  all  the  material  facts,  that  the  right  to  the  said 
annual  produce  or  interest  was  vested  in,  or  at  least  might  be 
lawfully  and  properly  claimed  to  be  vested  in,  the  said  John 
Eobert  Campbell,  and  to  report  to  the  said  liquidators  that  no 
settlement  should  be  concluded  with  the  said  John  Robert 
Campbell  except  on  condition  of  the  liquidators  receiving,  inter 
alia,  the  said  actuarial  value  or  such  sum  as  they  might  deem  to 
be  the  value  of  the  said  John  Eobert  Campbell's  claim  to  the 
said  annual  produce  or  interest  or  an  assignation  or  surrender 
of  the  said  right  or  claim.'  The  respondents  then  make  the 
alternative  averment,  that  the  appellants  either  culpably  and 
negligently  failed  to  read  the  whole  testing  clause  including  the 
words  just  quoted,  or,  having  read  these  words,  culpably  and 
negligently  failed  to  advise  the  liquidators  to  the  effect  just 
stated." 

On  November  27,  1895,  the  Second  Division  of  the  Court  of 
Session  (the  Lord  Justice-Clerk  and  Lords  Young  and  Trayner), 
in  a  judgment  of  a  few  lines,  recalled  the  Lord  Ordinary's  inter- 
locutor assoilzing  the  defenders  from  the  conclusions  of  the 
libel ;  and  remitted  the  case  back  to  the  Lord  Ordinary  to  allow^ 
the  parties  a  proof  of  their  averments.  Against  that  decision 
the  appellants  brought  this  appeal. 


H.  L.  (Sc.) 
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May  12.  The  Lord  Advocate  {A,  Graham  Murray,  Q.G.)  and 
Ure  (with  them  J.  Wilso7i  and  A.  W.  Watson),  (all  except  the 
last  of  the  Scottish  Bar),  for  the  appellants.  No  actionable 
negligence  is  averred.  Davidson  &  Syme  had  a  decision  of 
the  First  Division  before  them  that  a  declaration  in  the  testing 
clause  was  iof  no  effect  to  alter  an  express  provision  in  the 
previous  and  appropriate  part  of  the  deed  :  Smith  \.  Chambers.  (1) 


dators  to  grant  a  discharge,  and  how  it 
is  to  be  carried  out,  whether  by  pay- 
ment in  cash  or  by  conveyance  of 
securities. 

"  You  may  please  put  your  report  in 


a  succinct  form  on  a  separate  sheet]  of 
paper  and  attach  it  to  the  declaration 
in  each  case.  You  may  also  be  so 
good  as  to  note  your  fee  on  each 
report." 


(1)  5  R.  97,  at  pp.  109-112. 
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There  is  no  doubt  that  when  that  case  was  in  this  House  Lord 
Gordon  alone  took  the  view  that  the  First  Division  was  wrong. 
But  Lords  Hatherley  (1),  Lord  O'Hagan  (2),  and  Lord  Black- 
burn (3)  considered  it  wholly  unnecessary  to  decide  the  question 
raised  on  the  testing  clause,  and  the  appeal  was  allowed  on 
another  point.  Dunlop  v.  Greenlees  (4)  was  a  decision  of  this 
House ;  but  it  was  perfectly  distinct  from  this  case.  What 
was  decided  there  was  that  the  testing  clause  can  be  looked  at 
to  see  the  character  in  which  the  spouse  signed  the  deed.  John- 
stone v.  Coldstream  (5)  was  a  similar  case.  These  cases  do  not 
warrant  the  view  that  it  is  competent  to  insert  such  a  declaration 
like  that  now  in  dispute  in  a  testing  clause.  A  deed  sent  to  be 
signed  generally  has  a  space  marked  off  in  pencil,  and  the  person 
signing  is  asked  not  to  sign  there.  Then,  after  signing,  this 
space  is  filled  up.  Here  the  lady  signed  on  May  31,  and  the 
husband  on  June  2  ;  and  the  testing  clause  was  inserted,  in  fact, 
after  both  had  signed.  Therefore  the  testing  clause  cannot  be 
said  to  be  the  act  of  the  parties  at  all.  A  law  agent  does  not 
warrant  the  soundness  of  his  advice.  It  is  of  the  very  essence  of 
such  an  action  as  this  that  there  should  be  proof  of  some  gross 
negligence :  see  Lord  Brougham  in  Purves  v.  Landell.  (6)  The 
whole  gist  of  this  action  is  that  the  Kev.  Mr.  Campbell  was 
entitled  to  the  income  of  the  fund,  whereas  he  was  not. 

Balfour,  Q.C.,  and  Charles  D.  Murray  (both  of  the  Scottish 
Bar),  (with  them  Coze7is-Hardyy  Q.C.),  for  the;  respondents. 
Any  number  of  provisions  may  be  inserted  in  the  testing 
clause  with  the  consent  of  the  parties.  The  authority  may  be 
verbal.  And  no  period  has  been  fixed  beyond  which  the  testing 
clause  may  not  be  filled  in,  provided  that  it  be  done  bona  fide 
and  from  sufficient  materials  :  Blair  v.  Earl  of  Galloway.  (7) 
In  that  case  it  was  filled  up  after  the  lapse  of  thirty-two  years. 
The  validity  of  alterations  made  by  the  testing  clause  in  other 
parts  of  ,the  deed  was  not  doubted  iuntil  Lord  Ivory's  judgment 
in  Johiistone  v.  Coldstream.  (8)    In  Broion  v.  Govan  (9)  it  was 


(1)  3  App.  Cas.  at  p.  807. 

(2)  3  App.  Cas.  at  p.  813. 

(3)  3  App.  Cas.  at  p.  819. 

(4)  3  M.  (H.L.)  46. 

(5)  5  D.  1297. 


(6)  4  Bell's  App.  at  p.  57. 

(7)  6  S.  (2nd  ed.)  p.  57. 

(8)  5  D.  at  p.  1302. 

(9)  20  Fac.  Coll.  94;  February  1, 
1820. 
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assumed  that  no  objection  could  be  taken  to  the  testing  clause.  H.  L.  (Sc.) 
There  Eobert  Lang  in  his  contract  of  marriage  executed  in  1807  1896 
obliged  himself  to  pay  a  jointure  to  his  wife,  and  to  the  children  blaik 
of  the  marriage,  upon  their  attaining  the  age  of  majority  or  ^g^Ts 
being  married,  the  sum  of  1200Z.  There  was  afterwards  inserted  Company. 
this  declaration  in  the  testing  clause :  "In  witness  whereof 
these  present  wrote  on  this  and  the  three  preceding  pages  of 
stamped  paper  by  W.  S.,  clerk  to  J.  S.,  writer  in  Glasgow,  are 
subscribed:  Declaring  before  subscription  that  the  300Z.  and 
the  1200^.  sterling  before  provided  shall  not  be  payable  till 
twelve  months  after  the  said  Kobert  Lang's  decease  notwith- 
standing any  prior  declaration  to  the  contrary,  and  shall  only 
bear  interest  after  that  period  till  paid :  These  presents  are 
subscribed  by  the  parties  at  Glasgow  the  3rd  of  March  1808 
before  these  witnesses,  D.  M.,  writer  in  Glasgow,  and  the  said 
W  S."  (1)    And  Lord  Glenlee  said  :  ''I  hold  the  case  just  the 
same  as  if  the  clause  at  the  end  of  the  contract  had  been 
inserted  in  the  former  part  of  the  deed."  (2) 

[The  Lord  Advocate.    The  testing  clause  quoted  shews  there 
were  two  testing  clauses  in  that  case.] 

Dunlop  V.  Gree7ilees  decided  that  some  alteration  can  go  into 
the  testing  clause  :  see  Lord  Westbury.  (3)  In  Johnstone  v. 
Coldstream  (4)  the  testing  clause  brought  in  a  new  party,  and  it 
was  held  good. 

[LoED  Heeschell.  Those  cases  are  good  law.  There  has, 
in  fact,  been  an  exception  engrafted  on  the  testing  clause.] 

Secondly,  taking  the  alteration  as  in  law  an  unwarrantable 
interpolation,  the  alteration  here  had  been  assented  to,  and  a 
marriage  had  followed ;  therefore  the  testing  clause  had  become 
binding :  Wemyss  v.  Wemyss  (5)  ;  Nishet  v.  Newlands  (G)  ; 
Bushy  V.  Benny  (7) ;  Falconar  v.  M'Leod  (8) ;  Lang  v.  Lang.  (9) 
Therefore,  at  all  events,  the  appellants  were  negligent  in  not 
seeing  that  the  clause  had  become  binding  by  the  acts  of  the 
parties. 

(1)  Extract  from  the  Session  Papers.  (5)  Mor.  Diet.  9174. 

(2)  20  Fac.  Coll.  97 ;  February  1,  (G)  Mor.  Diet.  17,01(5. 
1820.  (7)  4  S.  (2nd  ed.)  112. 


(3)  3  M.  (H.T..)  at  p.  19. 

(4)  5  D.  1297. 


(8)  8  S.  312. 

(9)  IG  R.  590. 
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H.  L.  (Sc.)      Loed'Halsbury  L.C.  This  is  an  action  brought  by  the  Assets 
1896       Company,  whose  title  to  sue  I  will  assume,  against  the  partners 
Blair         ^        of  writers  to  the  signet  in  consequence,  as  the  pursuers 
Assets     3;llege,  of  loss  sustained  by  reason  of  the  negligence  of  the 
Company,    defenders.    It  appears  that  the  firm  in  question  were  retained 
by  the  Assets  Company  to  advise  them  in  respect  of  certain 
compositions  which  were  being  negotiated  between  themselves 
and  the  shareholders  of  the  Glasgow  Bank  in  liquidation.  The 
particular  shareholder,  the  Eev.  John  Campbell,  was  liable  to 
the  extent  of  upwards  of  5000Z.  for  unpaid  calls,  and  it  became 
material  for  the  pursuers  to  ascertain  what  was  the  extent  of 
his  property,  in  order  to  judge  whether  they  would  or  would 
not  accept  the  composition  offered  by  him  in  respect  of  his 
liability. 

The  only  question  in  debate  was  whether  they,  the  defenders, 
ought  to  have  reckoned  as  part  of  his  estate  the  income  of 
his  wife's  separate  property.  The  pursuers  contend  that  the 
marriage  settlement  made  that  income  part  of  Mr.  Campbell's 
own  property,  and  therefore  to  be  reckoned  as  one  of  the  items 
to  be  taken  into  consideration  in  relation  to  the  composition  to 
be  accepted.  The  appellants,  the  defenders,  contend  that  the 
marriage  settlement  made  it  irrevocably  the  property  of  the 
wife ;  and  the  contention  on  the  other  side  as  to  the  liability  of 
the  defenders  depends  very  much  upon  what  is  to  be  called  in 
strictness  the  marriage  settlement.  There  is  no  doubt  that  in 
one  part  of  the  parchment  writing  signed  by  the  spouses 
(though  at  different  times  under  circumstances  I  shall  have  to 
refer  to  hereafter)  there  appears  in  writing  a  declaration  that 
the  renunciation  by  Mr.  Campbell  of  his  jus  mariti,  which  was 
absolute  and  unqualified  in  the  earlier  part  of  the  instrument,, 
was  only  to  apply  "  to  the  capital  or  principal  of  the  estate  of 
Jane  Campbell,  the  wife." 

An  important  part  of  the  discussion  (though  for  reasons  to  be 
given  hereafter  I  think  not  a  conclusive  part)  relates  to  the 
place  and  the  date  at  which  this  renunciation  was  written  on 
the  original  parchment.  But  for  the  technicalities  and  the 
usage  of  Scottish  conveyancing  I  should  myself  have  said  that 
the  words  I  have  quoted  as  existing  on  the  parchment  writing 
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formed  no  part  of  the  deed  at  all ;  but  apparently  it  has  been  H.  L.  (Sc.) 
the  practice,  sanctioned  by  decision,  to  consider  the  attestation  i896 
clause  a  part  of  the  deed,  and  so  to  comply  with  the  ancient  blair 
Scottish  statutes,  though  I  cannot  but  think  in  requiring  the  ^gg^Ts 
witnesses  to  be  designed  in  the  body  of  the  deed  these  statutes  Company. 
contemplated  an  attestation  of  the  deed  and  not the  deed.  Lord  Haisbury 

The  designing  of  the  witnesses  was  required  apparently  for  the   

purpose  of  ascertaining  beyond  dispute  who  the  witnesses  were 
to  be,  that  they  should  be  named  and  described  in  the  body  of 
the  deed  itself.  The  very  distinction  "in  the  body  of  the 
deed  "  would  seem  to  shew  that  this  was  what  was  originally 
contemplated. 

The  practice,  however,  appears  to  have  grown  up  (probably 
for  convenience  sake)  that  after  the  parties  have  attached  their 
signatures  to  that  which  was  in  truth  the  bargain  to  which 
both  the  minds  had  assented,  a  space  should  be  left  between 
the  end  of  what  I  call  the  deed  and  the  signatures  to  enable 
the  attesting  clause  to  be  added  and  so  satisfy  the  words  "  in 
the  body  of  the  deed,"  and  no  limit  appears  to  have  been  placed 
by  Scottish  law  as  to  the  interval  which  might  elapse  between 
the  signature  of  the  parties  to  what  they  had  agreed  to  and  the 
addition  of  the  attesting  clause.  So  that  in  one  case  thirty-two 
years  have  been  held  not  too  long  an  interval  within  which  the 
attestation  clause  may  be  added.  The  very  words  by  which  the 
attesting  clause  begins,  ''In  witness  whereof,"  seem  to  shew 
what  is  the  true  construction  of  what  the  attesting  clause  must 
be  :  We  who  are  the  witnesses  hereto  are  putting  our  names  to 
this  written  instrument  to  which  the  parties  have  agreed. 

The  contention  before  your  Lordships  apparently  is  that  this 
attestation  clause  may  legitimately  be  used  for  the  purpose  of 
introducing  new  stipulations,  and  even,  as  in  this  case,  for 
qualifying  and  even  contradicting  the  instrument  which  had 
previously  been  agreed  upon  and  signed.  In  Scottish  law,  as 
in  English,  a  deed  is  described  as  a  solemn  instrument,  and 
with  the  same  object  in  both  countries.  That  is,  it  is  intended 
to  place  beyond  the  doubts  incident  to  any  transaction  where 
an  infirm  memory,  not  assisted  by  any  written  record  of  what 
has  taken  place  at  some  distant  interval,  may  fail  to  describe 
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H.  L.  (Sc.)  accurately  what  the  agreement  was.  The  proof  of  dehberation 
1896  and  authenticity  was  to  be  secured  in  various  ways  :  seahng,  at 
Blair  One  time  required  in  both  countries  as  it  is  now  required  in 
Assets  ^^^^  signature  by  various  statutes  ;  deHvery,  and  so  forth. 
Company.  These  are  various  expedients  to  preserve  the  evidence  of  things 
Lord  Haisbury  agreed  upon  :  equally  against  failure  of  memory  as  against  the 

  commission  of  fraud,  or  the  conflict  between  the  parties  as  to 

what  has  taken  place.  If,  however,  new  stipulations  can  be 
introduced  many  years  after  the  parties  have  come  to  their 
agreement,  and  can  either  qualify  or  contradict  the  agreement 
by  putting  into  the  form  of  attestation  such  qualifications  or 
contradictions,  what  becomes  of  the  finality  of  a  deed  ? 

It  is  nothing  to  the  purpose  to  suggest  that  if  challenged  you 
must  prove  the  assent  of  the  parties  to  the  new  matter  thus 
introduced  by  the  attestation  clause.  You  can  only  prove  it  by 
the  very  means  which  the  existence  of  a  deed  at  all  was 
intended  to  prevent  the  necessity  of  having  recourse  to  ;  and  it 
is  manifest  that  if  you  can  alter  or  qualify  a  deed  by  the  intro- 
duction of  verbal  evidence,  its  function  as  a  deed  is  gone. 

The  authority  of  the  Court  of  Session  itself  had  decided  (1), 
not  very  long  before  the  transactions  now  in  question,  that 
such  a  provision  in  the  attesting  clause  of  a  deed  was  ineffectual 
to  restrict  the  operation  of  what  I  have  called  the  deed  itself ; 
and  I  concur  both  in  the  decision  itself  and  in  the  reasoning  by 
which  that  decision  was  supported. 

My  Lords,  I  do  not  stay  for  the  moment  to  comment  on  what 
might  be  the  operation  on  the  minds  of  the  defenders  here 
of  that  decision,  because  I  propose  to  treat  more  at  large  the 
question  of  the  alleged  negligence.  But,  speaking  of  the 
matter  of  law  only,  I  think  that  was  the  law  of  Scotland,  and  I 
think  nothing  has  passed  in  your  Lordships'  House  which  can 
qualify  or  cut  down  that  decision.  In  saying  that  I  do  not 
omit  to  consider  the  observations  of  Lord  Gordon  in  Smith  v. 
Chambers.  (2)  I  think  the  noble  and  learned  Lord  was  in  error 
in  supposing  that  there  was  any  conflict  between  the  judgment 
of  your  Lordships  in  Dunlop  v.  Greenlees  (3)  and  the  decision 

(1)  Smith  V.  Chambers,  5  K.  97.  (2)  3  App.  Cas.  at  p.  827. 

(3)  3  M.  (H.L.)  46. 
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in  Smith  v.  Chambers.     In  the  case  referred  to  by  Lord  H.  L.  (Sc.) 
Gordon  (1),  all  that  had  to  be  proved  was  the  wife's  consent  to  18% 
a  provision  for  herself,  and  she  put  her  signature  "in  token  blaik 
of  her  consent  to  and  approval  of  the  foregoing  settlement."  assets 

It  appears  to  me  that,  whether  she  signed  that  consent  in  Compaite'. 

the  attesting  clause  or  on  the  paper  in  which  the  deed  was  Lord  Haisbury 

,  L.C. 

wrapped  up,  her  consent  was  effectual.    In  a  strict  sense  her   

signature  of  the  deed,  although  it  was  written  on  the  same 
parchment,  and  although  included  in  what  was  described  as  an 
attesting  clause,  was  no  signature  to  the  deed.  She  was  no 
party  to  the  deed.  Her  signature  had  no  operation  in  the  deed 
as  a  deed.  Her  signature  only  operated  as  a  conclusive  proof 
that  she  had  assented  to  that  provision  for  herself  in  the  deed, 
and  she  might  just  as  easily  have  established  that  consent  by  a 
separate  and  independent  writing  altogether. 

It  appears  to  me  that  the  diligence  of  the  learned  counsel  has 
failed  to  discover  any  authority  which  justifies  the  proposition 
now  contended  for.  The  only  case  (2)  suggested  to  be  in  point 
is  one  in  which,  as  my  noble  and  learned  friend  Lord  Watson 
pointed  out,  it  would  have  been  impossible  for  the  parties, 
representing  the  interests  they  did,  to  urge  the  objection  now 
insisted  on. 

But  I  will  now  assume  that  the  question  is  more  open  to 
doubt  than  I  think  it  is.  Can  it  be  gravely  contended  that  a 
writer  to  the  signet  in  Scotland  can  be  made  liable  in  an  action 
for  negligence  because  his  opinion  has  coincided  with  the 
unanimous  judgment  of  the  Court  of  Session  ?  As  I  have  said, 
I  think  the  judgment  in  Smith  v.  Chambers  (3)  on  this  point 
was  perfectly  right.  But  suppose  for  a  moment  that  Lord 
Gordon's  (1)  observations  should  have  made  the  defenders 
doubtful  of  the  accuracy  of  the  decision  in  Smith  v.  Chambers  (3), 
does  it  follow  that  they  would  be  negligent  for  advising  their 
clients  to  accept  the  composition  ?  They  might  well  and  most 
prudently  think  it  was  better  to  accept  the  composition  offered 
than  to  incur  the  risk  of  a  law-suit  to  be  carried  to  your  Lord- 
ships' House  in  order  to  solve  those  doubts.    That  the  same 

(1)  See  3  App.  Cas.  at  p.  828-9.         Coll.  94 ;  February  1,  1820. 

(2)  Broivn   v.    Govan,   20    Fac.        (3)  See  5  R.  97. 
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H.  L.  (Sc.)  Court  before  which  an  approval  of  the  composition  in  question 

1896  was  to  come  in  the  first  instance  would  adhere  to  their  own 

]^2I^R  decision  was  tolerably  certain,  and  therefore  the  proposition 

^  ^'  must  be,  that  to  accept  a  composition — which  for  the  moment 

Assets  _        '  ir  jr 

Company.  I  will  assume  to  be  not  all  that  could  have  been  obtained — 
Lord  Halsbury  rather  than  incur  the  expense  of  an  appeal  to  your  Lordships' 
—  House,  was  negligence.  That  is  too  absurd,  as  it  appears  to 
me,  to  require  more  than  the  statement  of  the  proposition. 
Besides  negligence,  the  plaintiff  in  such  an  action  is  bound  also 
to  prove  the  loss  or  damage  in  consequence  of  the  negligence. 
Is  it  susceptible  of  proof  that,  if  Mr.  Campbell  had  been  driven 
to  extremities,  more  could  have  been  obtained  in  any  view  of 
this  case  ?    I  think  not. 

My  Lords,  I  concur  entirely  with  the  very  powerful  reasoning 
of  Lord  Kincairney,  and  I  only  regret  that  the  judges  of  the 
Second  Division  did  not  deal  with  his  judgment  in  such  a  way 
as  to  allow  your  Lordships  to  understand  why  they  did  not 
accept  his  reasoning. 

[His  Lordship  then  moved  the  order  at  the  end  of  the 
report.] 


LoED  "Watson.  [His  Lordship  stated  the  facts  given  above, 
and  continued : — ]  My  Lords,  in  my  opinion  the  relevancy  of 
these  averments  entirely  depends  upon  the  proposition  that  the 
Words  so  introduced  into  the  testing  clause  form  part  of  the 
deed,  and  must  as  such  receive  their  full  legal  effect.  If  that 
proposition  fails  the  other  averments  of  the  respondents  amount 
to  nothing  more  than  this,  that  before  marriage  there  was  an 
informal  agreement  between  the  future  spouses  to  alter  the 
terms  of  their  probative  deed.  As  might  have  been  expected, 
Mr.  Balfour  did  not  maintain  that  such  an  agreement  could 
per  se  prevail  against  the  deed ;  but  he  argued  at  some  length 
that  the  agreement  was  after  marriage  so  validated  rei  inter- 
ventu  as  to  have  that  effect.  Upon  the  general  question  as 
discussed  by  the  learned  counsel  I  do  not  find  it  necessary 
to  express  any  opinion.  His  argument  completely  ignored  the 
well-known  rule  of  Scots  law,  which  regards  such  acts  of  rei 
interventus  by  a  wife  after  iparriage,  or  even  a  formal  ratifica- 
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tion  by  her,  as  a  donatio  inter  virum  et  uxorem  which  she  can  H.  L.  (Sc.) 
revoke  at  pleasure.  1896 
Two  years  before  the  date  of  the  acts  of  negHgence  imputed  blair 
to  the  appellants,  the  learned  judges  of  the  First  Division  had  assets 
unanimously  decided  in  Smith  v.  Chambers  (1),  that  words  Company. 
similarly  introduced  into  the  testing  clause  of  a  trust  disposition  Lord  watson. 
and  settlement,  which  materially  qualified  one  of  the  directions 
previously  given  by  the  testator,  were  of  no  legal  effect.  Upon 
that  point  separate  judgments  were  delivered  by  Lords  Deas  and 
Mure,  and  by  my  noble  and  learned  friend  opposite  (Lord  Shand), 
with  the  concurrence  of  the  late  Lord  President  Inglis.   It  does 
seem  rather  extravagant  that  a  Scottish  law  agent  should  be 
accused  of  negligence  and  want  of  skill  because,  in  advising 
the  liquidators  as  to  the  terms  of  a  compromise,  he  accepted 
the  law  laid  down  by  the  same  judges  who  had  the  control 
of  the  liquidation,  and  whose  sanction  to  the  compromise  was 
requisite. 

If  the  judgment  of  the  Court  of  Session  in  Smith  v.  Cham- 
bers be  according  to  law,  it  necessarily  follows  that  the 
present  action  is  groundless.  That  decision  was  accordingly 
strenuously  impeached  by  the  respondents'  counsel,  partly  upon 
the  authority  of  previous  decisions  with  which  it  is  said  to 
conflict,  and  partly  on  the  strength  of  observations  made  by  my 
predecessor.  Lord  Gordon,  in  the  case  of  Smith  v.  Chambers 
when  it  came  by  appeal  to  this  House.  (2)  The  other  noble 
and  learned  Lords  who  were  present  when  the  appeal  was  dis- 
posed of  did  not  find  it  necessary  to  consider  that  part  of  the 
case  which  related  to  the  testing  clause  of  the  deed,  and  expressed 
no  opinion  upon  the  point.  In  deciding  Smith  v.  Chambers  (1) 
the  judges  of  the  First  Division  had,  of  course,  no  opportunity  of 
considering  the  remarks  subsequently  made  by  Lord  Gordon  (8)  ; 
but  all  the  authorities  cited  to  us  in  the  course  of  the  argument 
for  the  respondents,  with  the  exception  of  Brown  v.  Govan  (4), 
which  has  been  exhumed  by  the  industry  of  their  counsel,  were 
carefully  examined  and  discussed  by  Lord  Deas,  who  also 
refers  to  a  number  of  other  authorities  which  have  not  been 

(1)  5  R.  97.  (3)  3  App.  Cas.  827,  et  seq. 

(2)  3  App.  Cas.  705.  (4)  20  Fac.  Coll.  01;  Foln-uniy  1,  IS20. 
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H.  L.  (Sc.)  cited  by  the  respondents'  counsel,  but  are  by  no  means  favour- 
1896       able  to  the  respondents'  contention. 

^^^^  The  testing  clause  of  a  probative  deed,  which  is  an  anomalous 
Assets  feature  of  Scottish  conveyancing,  apparently  owes  its  origin  to 
Company.  1681,  c.  5,  which  enacts  that  all  such  writs  to  be  subscribed 
Lord  Watson,  hereafter,  wherein  the  writer  and  witnesses  are  not  designed, 
shall  be  null  and  are  not  suppliable  by  condescending  upon  the 
writer,  or  the  designation  of  the  writer  and  witnesses,"  and  also 
"that  in  all  the  said  cases  the  witnesses  be  designed  in  the 
bodie  of  the  writ,  instrument,  or  execution  respectively,  other- 
wise the  same  shall  be  null  and  void,  and  make  no  faith  in 
judgment,  nor  out-with."  The  Act  appears  to  me  to  contem- 
plate that  these  requisites  shall  be  inserted  in  the  body  of  the 
deed  before  it  is  executed  by  the  subscriptions  of  the  parties  to 
it  and  of  their  attesting  witnesses.  That  course  might  be  pos- 
sible in  cases  where  there  was  only  one  party  to  the  deed,  or 
where  several  parties  and  their  witnesses  were  all  present  for 
the  purpose  of  its  execution  at  the  same  time  and  at  the  same 
place.  But  it  became  a  practical  impossibility  in  cases  where 
a  deed  was  executed  by  several  parties  and  their  respective 
witnesses  at  different  times  and  in  different  places.  In  order  to 
meet  the  difficulty  the  practice  was  introduced,  and  sanctioned 
by  decisions  of  the  Court,  of  filling  in  the  testing  clause  after  the 
deed  had  been  executed  by  all  the  parties  and  their  witnesses  at 
any  time  before  the  deed  was  recorded  in  a  public  register,  or 
produced  in  judgment.  Mr.  Bell  (Principles,  s.  2226)  justly 
observes  that  it  is  "  a  very  dangerous  practice."  In  Blair  v. 
Earl  of  Galloway  (1)  it  was  held  that  a  testing  clause  might 
be  lawfully  inserted  by  the  holder  of  the  deed  after  the  lapse  of 
thirty-two  years,  one  of  the  learned  judges  observing,  "As  to 
the  defect  in  the  execution  of  the  deed,  there  is  nothing  in  the 
law  of  Scotland  requiring  the  testing  clause  to  be  filled  up  within 
a  specified  period ;  and  I  therefore  consider  the  objection  to  be 
a  great  deal  to6  critical." 

Their  admission  of  the  practice  which  has  just  been  noticed 
involved  the  judges  of  the  Court  of  Session  in  the  unpleasant 
consequences  which  inevitably  attend  the  affirmation  of  two 

(1)  6  Shaw,  51. 
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propositions  which  are  self-contradictory.    On  the  one  hand  H.  L.  (Sc.) 
it  compelled  them  to  hold,  fictione  juris,  that  the  testing  1896 
clause  had  actually  been  filled  in  before  execution  of  the  deed,  blaib 
and  had  been  subscribed  by  the  parties  and  their  witnesses.  Assets 
On  the  other  hand  it  equally  compelled  their  recognition  of  the  Company. 
fact,  that  according  to  the  practice  which  they  themselves  had  Lord  watson. 
sanctioned,  and  which  was  generally  if  not  invariably  followed, 
the  testing  clause  formed  no  part  of  the  deed  at  the  time  of  its 
subscription,  but  was  or  might  have  been  added  after  the  deed 
had  been  formally  authenticated  by  the  signatures  of  the  parties 
to  it,  and  of  the  attesting  witnesses.    In  these  circumstances, 
it  appears  to  me  to  be  clear  beyond  doubt,  that  a  testing  clause 
which  may  have  been,  and  probably  was,  inserted  after  subscrip- 
tion ought  not  to  contain,  and  cannot  legitimately  contain,  any 
terms  which  would,  if  given  effect  to,  cut  down  or  modify  the 
agreement  which  the  parties  had,  in  point  of  fact,  executed.  I 
am  not  prepared  to  go  that  length,  unless  constrained  by  clear 
and  cogent  authority,  which  I  have  been  unable,  to  find,  either 
in  the  argument  of  the  present  respondents,  or  elsewhere.  It 
would  be  an  extraordinary  state  of  the  law,  if  one  of  the  parties 
to  a  deed,  who  had  the  custody  of  it,  could,  after  the  lapse  of 
twenty  or  thirty  years,  and  after  the  death  of  some  or  all  of  the 
parties  to  it,  alter  its  whole  tenor  and  effect  by  the  insertion  of 
a  testing  clause.    But  that  is  the  logical  result  of  the  argument 
addressed  to  us  for  the  respondents. 

In  my  opinion,  it  is  not  immaterial  to  notice  the  facts  and 
allegations  which  are  before  us  in  the  present  case,  bearing 
upon  the  time  at  which  the  testing  clause  of  the  marriage 
contract  was  written  into  the  deed,  which  was  executed  by  the 
wife  on  May  31,  and  by  the  husband  on  June  2,  1862.  The 
insertion  must  have  been  made  on  or  before  June  5,  because, 
on  that  day,  the  instrument,  with  the  testing  clause  as  it  now 
stands,  was  duly  recorded  for  preservation  in  the  books  of 
Council  and  Session.  But  the  productions  made  along  with  the 
record,  and  relied  on  by  the  respondents  as  shewing  that  the  lady 
consented  to  an  alteration  of  the  terms  of  the  deed,  also  shew 
conclusively  that  no  proposal  for  an  alteration  was  made  to  her 
until  June  2,  two  days  after  her  signature  had  been  adhibited 
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H.  L.  (Sc.)  and  attested;  and  that  her  husband,  in  Hke  manner,  subscribed 
1896       the  deed  without  the  alteration,  upon  the  written  assurance 
;^2aik      of  his  law  agents  that  it  would  be  subsequently  inserted  in  the 
Assets     testing  clause. 

Company.  I  am  satisfied  with  the  judgment  of  the  Eirst  Division  in 
Lord  Watson.  Smith  V.  Chambers  (1),  which,  in  my  opinion,  is  decisive  of  the 
present  case ;  and  I  entirely  concur  in  the  exhaustive  exposition 
of  the  law  and  examination  of  previous  decisions  which  is  to 
be  found  in  the  opinion  delivered  by  Lord  Deas.  I  do  not 
propose  to  occupy  your  Lordships'  time  by  repeating  the  reason- 
ing of  Lord  Deas,  and  shall  content  myself  with  a  brief  reference 
to  two  authorities  relied  on  by  the  respondents,  which,  as  already 
stated,  are  not  noticed  in  his  Lordship's  opinion. 

The  case  of  Brown  v.  Govan  (2)  appears  to  be  a  recent 
discovery.  It  is  not  surprising  to  find  that  it  was  neither  cited 
nor  commented  upon  in  Johnstone  v.  Coldstream  (3),  Dunlop  v. 
Greenlees  (4),  or  in  Smith  v.  Chambers  (1),  because  the  question 
which  is  involved  in  these  cases  and  arises  for  decision  in  this 
appeal  was  not  there  raised,  and  no  judicial  opinion  was 
expressed  upon  it.  According  to  the  report,  a  father  by  his 
contract  of  marriage  made  certain  provisions  in  favour  of  the 
children  of  the  marriage,  payable  on  their  attaining  majority  or 
being  married  ;  and  by  a  subsequent  declaration  he  postponed 
the  period  of  payment  until  twelve  months  after  his  decease. 
During  his  lifetime  he  made  a  conveyance  of  heritable  subjects 
to  his  children,  in  security  of  their  provisions,  upon  which  they 
were  infeft.  After  his  death  the  trustee  in  his  sequestration 
brought  a  reduction  of  the  conveyance  and  sasine  following 
upon  it.  It  was  suggested  by  the  respondents  that  the  declara- 
tion postponing  the  period  of  payment  was  only  to  be  found  in 
the  testing  clause  of  the  contract ;  and  they  read  some  extracts 
from  the  Session  papers,  which  did  not  satisfy  me  that  such  was 
the  case.  "Whether  it  was  so  or  not  is  to  my  mind  immaterial. 
If  the  fact  was  as  represented,  it  is  clear  that  the  children, 
who  were  the  only  persons  having  an  interest  to  raise  the  point, 
did  not  attempt  to  do  so.    The  only  defence  upon  which  they 

(1)  5  K.  97 ;  3  App.  Cas.  795.  (3)  5  D.  1297. 

(2)  Fac.  Coll.  94 ;  February  1, 1820.  (4)  2  M.  1 ;  3  M.  (H.L.)  46. 
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relied  was,  that  the  heritable  security  which  they  had  obtained 
from  their  parent  was  in  law  equivalent  to  payment  of  their 
provisions. 

There  only  remains  to  be  noticed  the  opinion  expressed  by 
Lord  Gordon  in  Chambers  v.  Smith  (1),  which  was  undoubtedly 
adverse  to  the  unanimous  decision  of  the  Coiirt  below,  in 
relation  to  the  testing  clause  of  Dr.  Chambers'  settlement. 
That  point  was  not  disposed  of  by  the  House ;  and,  seeing  that 
the  opinion  expressed  by  the  noble  and  learned  Lord  was 
strictly  obiter,  I  feel  at  liberty  respectfully  to  differ.  It  was 
mainly  rested  upon  the  ground  that  the  decision  of  the  learned 
judges  of  the  First  Division  was  at  variance  v^dth  the  judgment 
of  this  House  in  Dmilop  v.  Greenlees.  (2)  The  two  cases  were, 
to  my  mind,  essentially  dissimilar.  In  Chambers  v.  Srnith  (3) 
the  effect  of  the  testing  clause  was  to  alter  materially  one  of 
the  directions  of  the  trust  created  by  the  testator.  In  Bimlop 
V.  Greenlees  the  words  introduced  into  the  testing  clause  were 
merely  descriptive  of  the  object  with  which  Mrs.  Greenlees, 
who  was  not  a  party  to  the  deed,  subscribed  her  husband's 
settlement.  They  did  not  alter  or  affect  a  single  provision 
made  by  the  testator ;  and,  in  my  opinion,  if  they  had  been 
omitted  from  the  testing  clause,  the  legal  inference  deducible 
from  the  bare  fact  of  her  subscription  would  have  been  precisely 
the  same. 

For  these  reasons,  I  am  of  opinion  that  the  order  appealed 
from  ought  to  be  reversed,  and  the  interlocutor  of  the  Lord 
Ordinary  restored  ;  and  I  therefore  concur  in  the  judgment 
which  has  been  moved  by  the  Lord  Chancellor. 


H.  L.  (Sc.) 
1896 
Blair 

V. 

Assets 
Company. 

J.oivl  Watsou- 


LoED  Herschell.  I  am  entirely  of  the  same  opinion.  The 
matter  has  been  so  fully  treated  by  my  noble  and  learned 
friends  who  have  preceded  me  that  I  shall  not  detain  your 
Lordships  long. 

It  is  admitted  by  the  learned  counsel  for  the  respondents  tbat 
unless  the  condescendence  discloses  a  case  of  negligence  against 
the  appellants,  whereby  the  respondents  have  been  damnified. 


(1)  3  App.  Cas.  at  p.  827. 

(3)  5  I^.  97 ;  3  App.  Cas. 


(2)  3  M.  (H.L.)  40. 
'95. 
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H.  L.  (Sc.)  there  was  no  necessity  to  send  this  case  to  proof,  and  that  the 
1896      interlocutor  of  the  Lord  Ordinary  ought  to  have  stood. 
Blair         I  think  the  case  might  really  be  disposed  of  upon  a  very  short 
Assets     poiiit.    The  negligence  charged  is  that  the  appellants,  being 
Company,   professional  men,  advised  the  respondents  erroneously — so 
Lord  Herscheii.  erroucously  as  to  be  negligent — upon  a  question  of  law.  At 
the  time  they  gave  their  advice  a  decision  had  been  arrived  at 
by  the  very  Court  under  whose  superintendence  the  liquidation 
was  being  conducted,  which  the  learned  counsel  for  the  respond- 
ents have  not  attempted  to  distinguish  from  the  present  case ; 
and  that  decision  was  in  exact  accordance  with  the  advice 
which  the  appellants  gave  to  those  who  had  employed  them. 
The  utmost  that  could  be  said  is  that  subsequently  to  that 
decision,  namely,  when  the  case  then  in  the  Court  of  Session 
came  before  this  House,  where  it  was  reversed  upon  another 
point,  one  of  the  noble  and  learned  Lords  expressed  a  doubt 
whether,  upon  the  point  which  is  now  of  importance,  that  case 
(Smith  V.  Chambers  (1) )  was  rightly  decided.    My  Lords,  it 
was  no  part  of  the  necessary  duty  of  the  appellants  to  discuss 
the  questions  of  law  which  might  arise  upon  the  matters  upon 
which  they  were  asked  to  advise.    I  can  see  not  the  faintest 
shadow  of  ground  for  alleging  that  in  giving  the  advice  they 
did  they  displayed  any  want  of  care  whatsoever.    That  would 
be  enough  to  dispose  of  the  case. 

But,  inasmuch  as  the  question  of  law  whether  the  case  of 
Smith  V.  Chambers  (1)  was  correctly  decided  or  not  has  been 
elaborately  argued  and  is  of  great  importance,  I  think  it  right 
to  say  that  I  have  arrived  at  the  same  conclusion  as  my  noble 
and  learned  friends  have  already  expressed.  I  cannot  entertain 
any  doubt  whatsoever  that  Smith  v.  Chambers  (1)  was  a 
perfectly  sound  and  correct  exposition  of  the  law  of  Scotland. 
If  there  had  been  a  long  course  of  decisions  to  the  contrary 
effect  one  might  have  been  bound  to  give  effect  to  them  and  to 
hold  that  the  law  of  Scotland,  as  regards  deeds  and  their 
execution,  was  in  a  condition  so  lamentably  unsound  and 
unreasonable  as  to  require  immediate  amendment.  But  no 
such  decisions  have  been  furnished.  The  purpose  and  object 
(1)  5R.  97;  3  App.  Cas.  795. 
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of  parties  in  reducing  their  agreements  into   writing  and  H.  L.  (Sc.) 
executing  a  deed  which  contains  them  is  that,  being  thus  i896 
solemnly  recorded,  no  question  shall  arise  afterwards  as  to  Blaipw 
what  their  agreement  really  was.    It  is  not  to  depend  upon  ^gg^^^g 
infirmity  of  memory  as  to  what  passed  between  them.    It  is  Company. 
not  to  be  liable  to  fraudulent  misrepresentation  a's  to  what  the  Lord  Herscheu. 
agreement  really  was.    The  matter  is  to  be  put  beyond  doubt 
by  a  written  instrument  signed  by  the  parties,  their  signatures 
being  attested.    If  the  law  of  Scotland  were  as  the  respondents 
contend  it  is,  to  my  mind  the  value  of  a  deed  would  be  absolutely 
and  utterly  destroyed.     What  would  be  the  use  of  parties 
solemnly  recording  the  agreement  which  they  had  come  to, 
signing  the  deed  and  having  their  signatures  attested,  if  one  of 
the  parties  afterwards,  in  whose  custody  the  instrument  was, 
behind  the  back  of  the  other,  could  insert  in  the  testing  clause 
(which  it  would  be  perfectly  proper  for  that  party  to  fill  in 
without  reference  to  the  other)  a  provision  repugnant  to  some 
of  the  stipulations  of  the  deed  which  the  parties  had  signed  ? 
That  might  be  perfectly  honestly  done,  but  the  matter  might 
never  come  to  the  notice  of  the  other  party  until  some  dispute 
arose  years  afterwards;  it  might,  indeed,  never  come  to  light 
until  all  the  parties  to  the  transaction  were  dead,  and  all  that 
could  be  referred  to  was  the  instrument  itself;  and  yet  the 
provision  thus  inserted  ex  post  facto  in  the  instrument  by  one 
of  the  parties  would  inevitably  control  their  rights,  and  might 
impose  obligations  or  destroy  rights  which  had  been  stipulated 
for  and  agreed  to  and  embodied  in  the  deed  which  had  been 
signed  and  attested. 

One  need  only  state  such  a  proposition  to  see  that  it  would 
be  impossible  to  maintain  it  on  any  ground  of  principle,  and 
that,  as  I  say,  one  could  only  give  one's  assent  to  it  if  con- 
strained to  do  so  by  an  overwhelming  weight  of  authorities. 
But  no  such  authorities  have  been  produced :  the  case  of 
Johnstone  v.  Coldstream  (1)  and  the  case  of  Dunlop  v.  Grccn- 
lees  (2)  appear  to  me  to  be  cases  as  far  as  possible  removed 
from  the  case  of  Smith  v.  Chambers  (3)  or  the  present  case. 

(1)  5  D.  1297.  (2)  2  M.  1 ;  3  M.  (H.L.)  46. 

(3)  5  Pi.  97 ;  3  App.  Cas.  796. 
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H.  L.  (Sc.)  The  point  that  was  decided  hy  the  Court  of  Session  in  John- 
1896       stone  V.  Coldstream  (1),  and  by  the  Court  of  Session  and  this 
Blair     House  in  Dunlop  v.  Greenlees  (2),  was  entirely  different  from 
AssKTs     the  present.    The  only  prior  case  not  reviewed  in  the  judgment 
Company,    of  Smith  v.  Chambers  (3)  is  the  case  of  Broion  v.  Govan.  (4> 
Lord  Herscheii.  I  agree  with  my  noble  and  learned  friend  Lord  Watson,  and 
for  the  reasons  he  has  given,  that  that  really  is  not  a  case  in 
point  at  all. 

For  these  reasons,  my  Lords,  I  think  that,  not  only  was 
there  no  case  of  negligence  against  the  appellants,  but  that  the 
opinion  which  was  involved  in  the  advice  which  they  gave  with 
regard  to  the  law  of  Scotland  was  perfectly  correct. 

LoED  Shand.  I  also  am  of  opinion  that  the  facts  stated  by 
the  pursuers  do  not  warrant  the  conclusion  of  liability  for 
damages  on  the  part  of  the  law  agents  who  are  sued  in  this 
action. 

The  whole  case  of  the  pursuers,  the  Assets  Company,  seems 
to  depend  on  their  establishing  that  the  provision  which  was 
inserted  in  the  testing  clause  of  the  marriage  contract  was 
effectual.  If  it  was  not  so,  the  pursuers  have  failed  to  shew 
that  they  have  suffered  any  loss  whatever  on  the  facts  stated. 

By  the  provision  contained  in  the  marriage  contract  as  it  was 
signed  by  Mrs.  Campbell,  it  was  declared  that  her  husband 
renounced  and  discharged  "  his  jus  mariti  and  right  of  adminis- 
tration over  the  whole  estate  presently  belonging  to  her  or 
which  she  might  acquire  or  succeed  to  stante  matrimonio." 
With  that  clause  standing  as  a  part  of  the  deed  she  signed  it. 
But  days  after  she  had  signed  the  deed,  when  this  testing 
clause  was  filled  in,  there  was  a  most  important  stipulation 
added,  repugnant  to  that  which  was  contained  in  the  deed  when 
she  signed  it.  It  was  to  this  effect :  "  Such  renunciation " 
(that  is  the  renunciation  I  have  just  read)  "  and  exclusion  shall 
only  apply  to  the  capital  or  principal  of  the  estate  of  the  said 
Jane  Campbell  and  shall  not  extend  or  apply  to  the  annual 
produce  or  interest  of  her  said  estate." 

(1)  5  D.  1297.  (3)  5  E.  97 ;  3  App.  795. 

(2)  2  M.  I ;  3  M.  (H.L.)  46.        (4)  20  Fac.  Coll.  94 ;  February  1, 1820. 
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My  Lords,  I  am  clearly  of  opinion,  as  I  think  all  your 
Lordships  are,  that  this  alteration,  seriously  affecting  a  provision 
of  the  deed  as  it  left  the  hand  of  the  lady,  as  she  signed  it,  was 
ineffectual. 

Having  taken  part  in  the  decision  of  Smith  v.  Chambers  (1), 
I  do  not  propose  to  enter  upon  the  grounds  of  that  judgment. 
I  might  w^ell  have  heen  silent  in  the  First  Division  of  the  Court 
of  Session  after  the  elaborate  and  careful  judgment  of  Lord 
Deas ;  but  I  find  on  looking  to  the  report  (2)  that  I  vi^ent  fully 
over  the  grounds  of  my  own  opinion,  and  I  do  not  think'  it 
necessary  to  add  anything  to  what  I  there  said. 

Although  I  do  not  say  that  it  is  very  material,  still  it  is 
worthy  of  observation  that  in  one  aspect  of  this  case  it  is  more 
unfavourable  for  the  present  pursuers  than  what  occurred  in 
the  case  of  Smith  v.  Chambers.  The  Lord  Ordinary,  Lord 
Kincairney,  in  the  careful,  exhaustive  and  closely  reason-ed  judg- 
ment which  he  has  given  in  this  case,  makes  this  observation 
in  reference  to  Smith  v.  Chambers  (1)  :  "  In  Smith's  Casey  as 
I  understand  it,  the  Court  proceeded,  not  only  on  the  opinion 
that  the  testing  clause  is  a  part  of  a  deed,  which  may  be  held 
to  be  settled  law,  but  also  on  the  assumption  that  in  that  case, 
it  was  added  before  the  granter's  signature,  and  was  itself 
authenticated.  But  if  it  were  shewn  in  this  case  that  the 
clause  was  added  a  couple  of  days  after  Mrs.  Campbell  signed 
the  deed,  as  seems  probable,  that  might  differentiate  the  two 
cases."  Having  refreshed  my  memory  from  the  report  of  that 
case,  I  agree  in  the  opinion  Lord  Kincairney  states.  I  think 
there  the  Court  gave  their  judgment  upon  the  assumption 
that  the  addition  had  been  made  before  the  granter's  signature. 
But  in  this  case  the  matter  stands  very  differently;  for  it  is 
admitted,  and  it  appears  to  be  perfectly  clear  upon  documents 
which  the  pursuers  have  themselves  produced,  that  the  lady 
signed  the  deed  on  May  31,  and  that  the  alteration  was  made 
days  afterwards,  certainly  not  earlier  than  June  3,  when  the 
marriage  was  just  about  to  take  place.  It  is,  therefore,  a  clause 
that  is  unauthenticated  in  any  way  by  the  signature  of  the 
lady  who  is  said  to  be  bound  by  it.    That  appears  to  me  to 
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H.  L.  (Sc.)  illustrate  the  dangers  there  would  be  in  giving  to  the  alterations 
1896       inserted  in  a  testing  clause  the  extraordinary  effect  which  is 

contended  for  by  the  respondents  in  this  case. 
Assets  "^^        ^^^^  have  said  that  this  feature  of  the  case  may  be 

Company,  overcome.  It  was  said  by  Mr.  Balfour  in  his  able  pleading 
Lord  shand.  that  he  was  prepared  to  prove  authority — practically  by  parol 
evidence — for  the  change  that  was  made  in  the  testing  clause 
altering  the  deed.  And  again,  it  was  said  there  was  another 
answer  to  the  defender's  argument,  namely,  that  the  deed  had 
been  acted  upon  by  the  spouses  in  such  a  way  as  to  shew  that 
the  provision  added  in  the  testing  clause  was  really  a  provision 
to  which  the  spouses  intended  to  give  effect. 

As  to  the  proof  of  authority,  it  is  obvious  that  evidence  of 
that  kind  would  be  incompetent  to  control  a  solemn  deed.  It 
is  really  a  proposal  to  control  the  written  instrument  by  parol 
evidence — it  might  be  by  evidence  of  witnesses — as  to  what 
had  occurred  in  conversations.  It  happens  here  that  the  evi- 
dence would  be  fortified  by  a  signature  given  by  the  lady  to  a 
document  in  which  she  said,  "  I  approve  of  the  alteration  "  ; 
but  that  practically  would  be  nothing  stronger  than  parol 
evidence  to  cut  down  the  effect  of  a  deed  deliberately  entered 
into.  Plainly,  therefore,  that  answer  could  not  be  successfully 
maintained. 

As  to  the  acting  of  the  parties,  it  is  said  that  the  lady,  from 
the  time  of  the  marriage  onwards,  allowed  her  husband  to  draw 
this  annual  income.  As  was  observed  by  my  noble  and  learned 
friend  opposite  (Lord  Herschell)  in  the  course  of  the  discussion, 
there  is  nothing  more  common  than  for  a  wife,  although  she 
has  an  income  settled  upon  herself,  to  arrange  that  the  husband 
shall  draw  it  from  time  to  time,  and  that  arrangement  goes 
on  so  long  as  it  is  satisfactory.  Therefore,  I  should  attribute 
no  important  effect  to  actings  of  that  kind.  But  it  must  be 
further  observed  that  actings  after  the  marriage  could  surely 
never  be  allowed  to  construe  or  control  the  direct  obligations  of 
the  parties  as  those  are  recorded  in  the  deed  which  the  parties 
had  signed. 

I  have  come  to  the  conclusion  without  difficulty  that  there 
has  been  no  allegation  of  such  negligence  on  the  part  of  the 


A.  C. 


AND  PEIYY  COUNCIL. 


431 


agents  as  would  involve  responsibility  for  damages  under  the 
claim  made  upon  them.  The  clause  was  ineffectual  as  an 
alteration  on  the  provision  of  the  deed  as  to  the  lady's  estate, 
and  it  was  therefore  of  no  consequence  whether  the  agents  did 
or  did  not  read  it. 

It  is  true  that  after  the  date  when  Smith  v.  Chambers  (1) 
was  decided  in  the  Court  of  Session,  Lord  Gordon,  on  an 
appeal  to  this  House,  expressed,  I  will  not  say  a  distinct 
opinion  that  that  judgment  was  wrong,  but  at  all  events  a 
strong  opinion  that,  according  to  his  view,  sufficient  effect  had 
not  been  given  to  certain  previous  cases ;  but  it  is  worthy  of 
notice  that  in  the  opinions  which  were  delivered  in  the  First 
Division  of  the  Court  these  cases  were  discussed ;  they  were 
fully  before  the  Court,  and  I  think  it  was  unanimously  held 
that  they  were  quite  distinguishable  from  the  case  then  before 
the  Court.  I  believe  several  of  your  Lordships  have  already 
expressed  that  view. 

Lord  Kincairney  very  justly  observes  in  his  opinion  that  the 
instructions  given  to  the  agents  "  were  as  they  are  averred  by 
the  pursuers,  to  satisfy  themselves  as  to  the  facts  and  to  advise 
the  liquidators  as  to  the  terms  on  which  they  ought  to  settle." 
That  was  an  instruction  to  give  their  final  opinion  upon  the 
whole  matter  as  to  what  they  thought  would  be  reasonable 
terms,  and  as  to  whether  the  terms  which  had  been  offered  were 
reasonable  or  not.  As  he  says  in  a  subsequent  passage,  "  but 
it  is  said  that  it  was  their  duty  to  tell  the  liquidators  that  the 
question  was  not  closed  and  that  opposing  opinions  had  been 
expressed  about  it.  It  might  have  been  proper  enough  to  do 
that ;  but  I  see  no  reason  to  think  that  it  was  their  duty.  It; 
was  their  duty  to  form  their  own  opinion,  and  to  advise  the 
liquidators  accordingly.  But  it  was  not  their  duty,  nor  according 
to  their  instructions,  to  reason  out  the  matter  with  the  Hqui- 
dators,  to  say  whether  their  opinion  was  given  with  confidence 
or  hesitation,  or  to  quote  their  authorities."  I  concur  in  these 
observations  by  Lord  Kincairney.  The  law  agents  in  the 
circumstances  might  well  hold  the  opinion,  which  I  think  was 
a  sound  opinion,  that  Mr.  Campbell  had  no  right  whatever  to 
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the  income  of  the  capital  belonging  to  his  wife ;  and,  entertaining 
that  opinion,  I  think  it  cannot  be  maintained  that  they  were 
bound  to  enter  into  details  of  the  kind  which  have  been 
suggested  by  the  present  respondents. 

On  these  grounds,  I  am  of  opinion  with  your  Lordships  that 
we  should  revert  to  the  opinion  of  Lord  Kincairney  and  reverse 
the  interlocutor  of  the  Second  Division. 


LoED  Davey.  I  am  of  the  same  opinion.  It  appears  to  me 
that  those  who  maintain  the  doctrine  that  the  substantive 
provisions  in  the  earlier  part  of  the  deed  may  be  varied  by  words 
introduced  into  the  testing  clause,  rest  their  argument  on  the 
legal  presumption  that  everything  in  the  deed  was  there  before 
execution  by  the  parties.  Legal  presumptions  are  very  good 
and  useful  things  when  properly  applied,  but  they  ought  not  as 
a  rule  to  be  introduced  in  plain  contradiction  of  the  facts  or 
the  settled  usage  of  mankind.  It  has  been  decided  and  is  now 
settled  law  that  the  testing  clauses  msij  lawfully  and  properly 
be  inserted  after  execution,  and  it  is  admitted  that  such  is  the 
almost  invariable  practice.  "When  once  that  has  been  decided 
it  appears  to  me  that  the  legal  presumption  referred  to  no  longer 
applies  to  the  testing  clause,  and  the  real  presumption  of  fact  is 
the  other  way.  The  considerations  of  convenience  and  the 
inveterate  practice  which  led  to  its  being  held  that  the  testing 
clause  may  be  inserted  after  execution  by  the  parties  have  no 
application  to  words  contained  in  the  testing  clause  which  have 
the  effect  of  varying  the  provisions  contained  in  the  earlier  part 
of  the  deed.  It  is  in  this  sense  that  I  understand  and  appre- 
ciate what  has  been  said  by  learned  judges,  that  the  testing 
clause  is  not  the  proper  place  in  which  to  introduce  substantive 
provisions. 

But,  my  Lords,  if  I  felt  more  doubt  than  I  do  as  to  the 
correctness  of  the  decision  of  the  Court  of  Session  in  Smith  v. 
Chambers  (1),  it  seems  to  me,  as  it  does  to  your  Lordships, 
extravagant  to  hold  that  law  agents  were  guilty  of  actionable 
negligence  because  they  gave  advice  to  their  clients  which 
involved  the  assumption  that  a  recent  and  unanimous  decision 

(1)  5  E.  97. 
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of  the  very  judges  before  whom  the  question  would  come  was 
correct.  I  say  this  notwithstanding  the  obiter  dictum  of  Lord 
Gordon  in  this  House  in  Smith  v.  Chambers.  (1)  That  noble  and 
learned  Lord  assumed,  as  I  think  erroneously ,  that  the  decision  of 
the  Court  of  Session  in  Smith  v.  Chambers  (2)  was  inconsistent 
with  Johnstone  v.  Coldstream  (3)  and  Dunlojp  v.  Greejilees.  (4) 
I  may  remark  that  Lord  Deas,  who  delivered  the  leading 
opinion  in  Smith  v.  Chambers  (2),  was  a  party  to  the  decision 
of  the  Court  of  Session  in  Dunlop  v.  Greenlees.  (4)  That  learned 
judge  thought  the  latter  decision  right  and  not  inconsistent 
with  the  opinion  he  was  delivering  in  Smith  v.  Chambers.  (2) 

It  does  not  very  clearly  appear  what  facts  the  Inner  House 
desired  proof  of  in  this  case.  I  am  of  opinion  with  the  Lord 
Ordinary  that  no  evidence  is  required  for  the  decision  of  the 
case,  and  I  think  his  judgment  should  be  restored. 


Orderedj  that  the  interlocutor  of  the  Second  Divi- 
sion of  November  27,  1895,  complained  of  in 
the  appeal  be  reversed :  That  the  interlocutor 
of  the  Lord  Ordina.ry  dated  Jufie  18,  1895,  be 
restored :  and  that  the  cause  be  remitted  to 
the  Court  of  Session  in  Scotland ,  with  direc- 
tions to  find  the  appellants  entitled  to  the 
expenses  incurred  by  them  in  the  Court  of 
Session  from  and  after  the  date  of  the  inter- 
locutor restored:  Further  Ordered,  that  the 
respondents  pay  the  appellants  the  costs  in- 
curred in  respect  of  the  appeaU 


Agents  for  appellants :  Faithfull  d  Owen,  for  Davidson  tC 
Syme,  W.S.,  Edinburgh, 

Agents  for  respondents :  William  Bobertson  dc  Co.,  for 
J.  Smith  Clark,  S.S.C,  Edinburgh. 
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Lords'  Journals,  May  15,  1896. 


(1)  'i  App.  Cas.,  at  p.  827-8. 

(2)  5  97. 


(3)  5  D.  1297. 
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Local   Government — Street" — Urhan   Authority — Vesting  of  '■^Street"  in 
Urhan  Authority— PuUic  Health  Act  1875  (38  &  39  Vict.  c.  55)  ss.  39,  149. 

The  Public  Health  Act  1875,  which  by  s.  149  vests  certain  streets  in 
the  urban  authority,  does  not  vest  the  subsoil. 

Therefore  where  a  local  Act  authorized  the  urban  authority  to  erect  and 
maintain  "  in  any  street  or  public  place,  or  on  land  belonging  to  them  or 
under  their  control,"  lavatories  for  the  use  of  the  public  : — 

Held,  that  the  urban  authority  had  no  power  to  excavate  the  soil  and 
erect  lavatories  below  the  surface  of  a  street  which  had  vested  in  them 
within  the  meaning  of  the  Public  Health  Act  1875. 

The  decision  of  the  Court  of  Appeal  ([1894]  2  Q.  B.  867)  affirmed. 

The  predecessors  in  title  of  the  respondents  were  owners  of 
the  freehold  of  the  Pantiles"  in  Tunbridge  Wells.  The 
Pantiles  is  the  name  for  a  street  or  public  place  on  which 
houses  and  shops  are  built  and  to  which  people  resort  to  drink 
the  waters  and  enjoy  themselves.  For  the  purposes  of  this 
report  it  is  to  be  taken  that  the  Pantiles  is  a  street "  within  the 
Public  Health  Act  1875  and  as  such  vested  in  the  appellants 
as  the  urban  sanitary  authority.  In  that  capacity  the  appel- 
lants excavated  the  soil  under  part  of  the  Pantiles  and  made 
lavatories,  water-closets  and  urinals  below  the  surface.  The 
respondents  having  brought  an  action  against  the  appellants 
claiming  a  declaration  that  the  appellants  were  not  entitled  to 
do  this,  and  a  mandatory  injunction  to  remove  their  works,  &c.j, 
the  appellants  justified  under  the  Public  Health  Act  1875  and 
the  Tunbridge  Wells  Improvement  Act  1890  ss.  93,  284. 

Grantham  J.,  before  whom  the  action  was  tried  without  a. 
jury,  gave  judgment  for  the  defendants.  The  Court  of  Appeal 
(Lindley,  Kay  and  A.  L.  Smith  L.J  J.)  set  aside  this  judgment 
and  ordered  judgment  to  be  entered  for  the  plaintiffs,  with  a 
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declaration  that  the  plaintiffs  were  entitled  to  the  soil  in  which   H.  L.  (E.) 
the  lavatories,  water-closets  and  urinals  had  been  erected  and  1896 
that  the  defendants  were  not  entitled  to  them  or  the  use  of  mayok,  &c.. 
them  without  the  plaintiffs'  consent.  (1)     The  defendants  ^^^^^^^^ 
brought  this  appeal.  BaI'rd 

The  material  parts  of  the  Tunbridge  Wells '  Improvement   ' 

Act  1890  (c.  ccxxxv.)  were  as  follows  : — 

Sect.  98.  The  corporation  may  erect  and  maintain  or  permit 
to  be  erected  and  maintained  in  any  street  or  public  place,  or 
on  land  belonging  to  them,  or  on  land  belonging  to  any  person 
with  the  consent  of  the  owner,  lessee,  and  occupier  thereof  for 
the  time  being,  water-closets  urinals  and  lavatories  for  the  use 
of  the  public,  and  may  charge  for  the  use  of  such  water-closets 
and  lavatories  erected  and  maintained  by  them  such  sum  as 
they  may  think  proper.  ..." 

"  Sect.  284.  It  shall  be  lawful  for  the  corporation  at  any 
time  and  from  time  to  time  to  erect  and  to  maintain  shelters, 
band  stands,  lavatories  and  other  places  and  conveniences  for 
the  use  accommodation  and  recreation  of  the  inhabitants  of 
and  visitors  to  the  borough  on  suitable  sites,  with  the  consent 
of  the  owner  and  occupier,  on  any  land  within  the  borough 
or  on  any  other  land  within  the  borough  now  or  hereafter 
belonging  to  the  corporation  or  under  their  control.  And  for 
the  purposes  of  this  section  the  corporation  may  by  agreement 
acquire  and  hold  any  land  within  the  borough  not  exceeding  in 
the  whole  five  acres.  ..." 

By  s.  4  words  and  expressions  to  which  meanings  are  assigned 
in  the  Public  Health  Acts  have  in  this  Act  the  same  meanings. 

May  1,  4.  Sir  E.  Clarke  Q.C.  and  Cozens-Hardy  Q.C. 
(Upjohn  with  them)  for  the  appellants.  The  Pantiles  are  a 
"  street  "  repairable  by  the  inhabitants  at  large.  In  s.  4  of  the 
Public  Health  Act  1875  a  street  is  defined  to  include  any  high- 
way, not  being  a  turnpike  road.  By  s.  149  all  streets,  being 
or  which  at  any  time  become  highways  repairable  by  ithe 
inhabitants  at  large  within  any  urban  district,  and  the  pave- 
ments stones  and  other  materials  thereof,  and  all  buildings 
(1)  [1894]  2  Q.  B.  867. 
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H.  L.  (E.)   implements  and  other  things  provided  for  the  purposes  thereof, 
1896      shall  vest  in  and  be  under  the  control  of  the  urban  authority." 
Mayor,  &c.,  This  has  the  effect  of  vesting  the  subsoil  in  the  urban 
'^^^^^^  authority,  in  v^hom  also  by  s.  13  sewers  are  vested,  and  who 
^-        by  s.  39  have  power  to  make  and  maintain  public  conveniences 

  in  proper  situations.    More  extensive  powers  are  given  by  the 

Tunbridge  Wells  Improvement  Act  1890  ss.  93,  284,  for  the 
erection  of  lavatories  and  places  of  convenience,  and  the  appel- 
lants are  justified  by  these  powers  as  well  as  by  those  conferred 
by  the  Public  Health  Act.  The  decided  cases,  though  not  so 
explicit  as  might  be,  support  the  appellants*  contention.  In 
Coverdale  v.  Charlton  (1)  Bramwell  L.J.,  adopting  the  view  of 
Willes  J.  in  Hinde  v.  Charlton  (2),  said  that  the  street  vests 
in  the  local  authority  qua  street  and  defined  a  street "  as  "a 
surface  of  such  a  thickness  as  the  local  board  may  require  for 
the  purpose  of  doing  to  the  street  that  which  is  necessary  for 
it  as  a  street,  and  also  of  doing  those  things  which  commonly 
are  done  in  or  under  the  streets ;  and  to  that  extent  they  had 
a  property  in  it."  Brett  and  Cotton  L.J  J.  expressed  the  same 
view.  See  also  Bolls  v.  Vestry  of  St,  George  the  Martyr, 
•  SouthwarJc,  per  James  L.J.  (3)  The  definitions  of  "  vestry  " 
and  of  "  street "  given  by  Bramwell  L.J.  in  Coverdale  v.  CharU 
ton  (1)  were  also  accepted  in  Wandsworth  Board  of  Works  v. 
United  Telephone  Co,  (4)  Even  if  the  vesting  of  the  "  street " 
does  not  give  the  power,  the  words  "public  place,  or  land 
belonging  to  them"  in  s.  93,  and  the  words  "under  their 
control"  in  s.  284  of  the  local  Act  are  large  enough  for  the 
purpose. 

[They  also  cited  Pickering  v.  Budd,  (5)] 
Moulton  Q.C.  Asquith  Q.C.  and  Crawford  Munro  for  the 
respondents  were  not  heard. 

LoED  Halsbuey  L.C.  My  Lords,  in  this  case  it  appears  to 
me  that  the  matter  may  be  decided  without  reference  to  some  of 
the  very  wide  considerations  that  have  been  imported  into  the 

(1)  4  Q.  B.  D.  104.  (4)  13  Q.  B.  D.  904;  see  p.  925,  per 

(2)  L.  E.  2  C.  P.  104, 116.  Fry  L.J. 

(3)  14  Ch.  D.  785,  795,  796/  (5)  4  Camp.  219. 
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case.    The  sole  question  here  is  whether  these  erections,  such   H.  L.  (E.) 
as  they  are,  have  been  placed  as  they  have  been  placed  by  the  1896 
authority  of  the  local  board  under  any  justification  either  of  matok,  &c., 
property  or  by  statutory  provision.  ^Vell?^^ 

Now,  first,  as  to  the  property,  it  cannot  be  denied  that  at  g^^^j, 
one  time  the  land  in  which  these  erections  have  been  placed   

Lord  Halsbury 

belonged  to  the  predecessors  in  title  of  the  plaintiffs.    That  has       l  c. 
not  been  denied,  and  cannot  be  denied  from  the  state  of  the 
title. 

The  next  question  that  arises  is,  assuming  that  the  property 
was  once  the  property  of  the  plaintiffs,  has  it  been  altered  by 
any  legislation  which  has  taken  place  since?  My  Lords,  I 
really  am  hardly  able  to  follow  the  reasoning  which  suggests 
that  a  right  of  property  in  the  subsoil,  to  the  extent  and  degree 
to  which  it  has  here  been  taken  possession  of,  has  passed  under 
any  Act  of  Parliament  whatever.  Whatever  may  be  the  true 
construction  of  the  word  "street" — and  many  observations 
might  be  made  about  the  mode  in  which  the  word  "  street  "  is 
defined — it  appears  to  me  that  in  no  sense  have  these  structures 
been  placed  in  the  "  street."  The  word  certainly  would  be  very 
inappropriate  in  ordinary  parlance  to  describe  a  subterranean 
excavation  made  with  the  conveniences  described.  My  Lords, 
for  my  own  part,  I  am  disposed  to  adopt  every  word  of  w^hat 
James  L.J.  said  in  the  passage  that  has  been  quoted  as  to  the 
true  effect  and  meaning  of  the  vesting  of  a  "  street "  in  a  local 
body.  That  the  street  should  be  vested  in  them  as  well  as 
under  their  control  may  be,  I  suppose,  explained  by  the  idea 
that,  as  James  L.J.  points  out,  it  was  necessary  to  give,  in 
a  certain  sense,  a  right  of  property  in  order  to  give  efficient 
control  over  the  street.  It  was  thought  convenient,  I  presume, 
that  there  should  be  something  more  than  a  mere  easement 
conferred  upon  the  local  authority,  so  that  the  complete  vindica- 
tion of  the  rights  of  the  public  should  be  preserved  by  the  local 
authority;  and,  therefore,  there  was  given  to  them  an  actual 
property  in  the  street  and  in  the  materials  thereof.  The  same 
section  that  vests  the  street  in  them  vests  also  the  materials, 
the  actual  personal  property  provided  for  the  purpose  of  repair, 
and  so  forth.    It  is  intelligible  enough  that  Parliament  should 
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H.  L.  (E.)   have  vested  the  street  qua  street,  and,  indeed,  so  much  of  the 
1896       actual  soil  of  the  street  as  might  be  necessary  for  the  purpose 
Mayoe,  &c.,  of  preserving  and  maintaining  and  using  it  as  a  street. 
^ELLs^^^    -^^^        provisions  with  respect  to  the  subsoil  are  totally 
V.        different.    In  the  first  place,  it  lies  plainly  before  one  that  if  the 

Baird,  .  r        J  r  J 

  complete  vesting  of  the  v^hole  of  the  property  in  the  land  over 

Loid  Haisbmy  ^-j^'^i^  ^j^^  public  had  rights  or  duties  of  repair  were  intended  to 
be  given,  there  would  be  no  reason  in  the  world  why  the 
Legislature  should  not  have  said  so,  whereas  it  has  carefully 
guarded  apparently,  in  the  various  Acts  of  Parliament  to  which 
reference  has  been  made,  against  any  suggestion  that  it  ever 
was  intended  to  convey  the  land  over  which  the  public  right 
existed  in  the  sense  in  which  it  would  be  conveyed  to  an  ordinary 
private  proprietor  if  you  were  conveying  a  piece  of  land. 

My  Lords,  the  only  observation  I  have  heard  which  is 
really  capable  of  plausible  statement  to  the  contrary  is  that  a 
special  Act  of  ParHament  was  passed  in  order  to  protect  the 
rights  of  the  owners  of  mines  and  minerals.  Now,  my  Lords, 
I  cannot  help  thinking  that  pointing  to  an  Act  of  Parliament 
which  was  passed  to  quiet  doubts  and  fears  as  to  what  might 
have  been  the  effect  of  such  legislation  is  a  very  weak  argument 
to  shew  that  Parliament  ever  supposed  that  it  had  given  the 
soil  of  the  freehold  in  the  case  of  lands  over  which  public  rights 
existed ;  and,  indeed,  if  that  argument  is  pressed  to  its  con- 
clusion, namely,  that  the  object  and  intention  of  the  Acts  was 
to  convey  the  land  down  to  the  centre  of  the  earth,  it  is 
remarkable  that  almost  every  judge  who  has  ever  touched  this 
question  has  repudiated  the  notion  that  any  such  effect  ever 
could  have  been  given  to  the  Acts.  Fry  L.J.  says  he  thinks 
it  might  have  been  the  safer  view  if  that  had  been  adopted.  (1) 
Whether  his  Lordship  means  the  safer  view  in  a  court  or  the 
safer  view  to  be  taken  by  the  Legislature,  so  as  to  make  it  plain 
to  be  their  intention  that  the  soil  should  pass,  I  do  not  know. 

My  Lords,  it  seems  to  me  that  when  one  turns  to  the  Act 
under  which  the  justification  is  sought  — the  Tunbridge  Wells 
Improvement  Act,  1890 — it  is  a  very  remarkable  thing  that  the 
98rd  section,  which  gives  these  additional  powers  which  are 
(1)  13  Q.  B.  D.  at  p.  925. 
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now  sought  to  be  insisted  upon,  appears  to  draw  a  distinction  H.  L.  (E.) 

in  the  plainest  possible  way.    There  are  three  things  dealt  1896 

with  :     The  corporation  may  erect  and  maintain,  or  permit  to  mayor,  &c., 

be  erected  and  maintained,"  one  of  these  structures  "in  any  "^^^^^ 

street  or  public  place" — that  is  No.  1;  No.  2  is  "or  on  land 

.        .            ,  Baird. 
belonging  to  them  "  (by  the  hypothesis  this  land  'does  belong   

Lord  Halsbury 

to  them,  therefore  they  do  not  require  No.  2  at  all,  if  that  is  l.c. 
the  true  construction  of  it) ;  No.  3  is  "  or  on  land  belonging  to 
any  person  with  the  consent  of  the  owner,  &c."  I  really  fail 
to  see  how  on  the  ordinary  construction  of  statutes  one  can 
suppose  that  where  an  Act  of  Parliament  has  given  such  powers 
as  in  this  Act  it  has  given,  and  has  carefully  guarded  by  the 
language  which  it  has  used  against  such  a  construction  as  is 
insisted  upon,  it  is  arguable. 

In  giving  judgment  in  Cover  dale  v.  Charlton  (1)  Lord  Bram- 
well  is  reported  to  have  said  that  it  would  be  a  reasonable  con- 
struction of  the  statute  to  suppose,  not  that  the  soil  of  the 
freehold  had  been  given  in  the  sense  which  I  have  described,  but 
only  so  much  that  the  street  should  be  used  as  a  street ;  and 
then  his  Lordship  is  also  credited  with  the  observation  that  the 
local  authority  would  have  authority  to  do  such  things  as  are 
commonly  done  in  or  under  a  street.  My  Lords,  I  think  if  his 
Lordship  did  use  those  words  he  could  not  have  had  in  his  mind 
such  a  question  as  is  now  before  your  Lordships,  because,  if 
so,  it  would  really  be  inconsistent  with  the  rest  of  his  judgment. 
"  "What  is  commonly  done  in  a  street "  may  include  water-pipes 
and  gas-pipes  as  well  as  sewers,  and  it  could  not  be  supposed 
that  any  such  power  was  intended  to  be  conveyed  by  such 
language.  I  think  what  his  Lordship  must  have  meant  was 
such  things  as  are  usually  done  in  a  street  for  the  purpose,  as 
he  elsewhere  in  his  judgment  describes  it,  of  maintaining  it  as 
a  street,  and  which  are  incident  to  the  maintenance  and  repair 
of  the  street  as  a  street.  For  that  purpose  it  would  be  intel- 
ligible. For  any  other  purpose  it  would  appear  to  me  to 
be  inconsistent  with  the  language  of  the  enactments,  and 
contrary  altogether  to  the  policy  which  the  Legislature  has 
certainly  always  pursued  of  not  taking  private  rights  without 
(1)  4Q.  B.  D.  atpp.  lin,  118. 
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H.  L.  (E.)   compensation.  In  circumstances  in  wMchit  is  essential  to  take 

1896      private  property  Parliament  has  always  provided  for  com- 

Mayok,  &c.,  pensation,  and  in  this  section  the  language  itself  imports  that 

^^^ELL?^^  v^here  private  property  is  being  dealt  with  it  can  only  be  done 

^-        "  with  the  consent  of  the  owner." 
Baikd. 

  For  these  reasons,  I  think  this  matter  is  susceptible  of  very 

^^^Kcl*^"'^  short  treatment.  I  decline  altogether  to  enter  into  the  ques- 
tion whether  this  is  a  "public  place  "  repairable  by  the  public, 
and  whether,  therefore,  the  foundation  of  Sir  Edward  Clarke's 
whole  contention  exists  or  not,  because  it  appears  to  me, 
assuming  only  for  the  purpose  of  the  argument  that  it  is  a 
"public  place" — I  do  not  say  it  is,  but  assuming  for  the 
purpose  of  argument  that  it  is,  and  that  it  is  repairable — never- 
theless the  construction  sought  to  be  placed  upon  these  various 
sections  is  entirely  unwarrantable,  and  therefore  this  appeal 
must  be  dismissed  with  costs.  I  move  your  Lordships 
accordingly. 

LoED  Heeschell.  My  Lords,  I  am  very  clearly  of  the 
same  opinion.  The  building,  the  erection  of  which  is  com- 
plained of  by  the  plaintiffs  in  this  action,  is  in  soil  prima  facie 
belonging  to  them.  The  defendants  seek  to  ju^fy  what  they 
have  done  by  reference  to  two  Acts  of  Parliament.  In  the  first 
place,  they  contend  that  the  surface  below  which  this  building 
has  been  erected  is  a  street  repairable  by  the  inhabitants,  and 
has  therefore  been  vested  in  them  as  the  urban  authority  under 
the  provisions  of  the  Public  Health  Act.  They  contend  that, 
being  thus  vested  in  them,  there  was  transferred  to  them  by  such 
vesting  all  the  soil  beneath  the  surface  of  the  street  to  such  a 
depth  as  would  cover  all  ordinary  uses  made  by  a  public  autho- 
rity of  soil  below  a  street,  that  this  was  sufficient  to  transfer  to 
them  the  soil  within  which  they  had  made  this  convenience, 
and  consequently  they  were  justified  in  what  they  had  done. 
My  Lords,  I  will  assume,  for  the  purpose  of  my  judgment,  that 
this  was  a  highway  repairable  by  the  inhabitants  at  large 
within  this  urban  district,  and  that  in  consequence  of  this  the 
street  and  the  pavement  stones  and  other  materials  thereof 
vested  in  the  urban  authority.    The  learned  counsel  for  the 
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Lord  Herachell. 


appellants  have  contended  that  it  has  been  established  by   H.  L.  (E.) 
decision  that  if  a  street  has  so  vested  the  soil  below  the  street,  1896 
at  all  events  to  the  depth  necessary  for  the  construction  of  sewers,  mayok,  &c. 
has  vested  in  the  urban  authority,  and  that  they  have  not  gone  "^vells^^^ 
below  that  depth. 

The  case  relied  on,  and  the  only  case  I  think  v^hich  can  be 
called  a  decision,  although  I  do  not  think  that  word  is  accurate 
even  as  regards  that  case,  is  Coverdale  v.  Charlton.  (1)  All  that 
had  to  be  determined  in  that  case  was  whether  the  vesting  of  a 
street  gave  the  urban  authority  power  to  let  the  pasturage  on 
the  surface  :  it  was  not  necessary  to  decide  anything  more  than 
that.  If  sufficient  property  vested  for  that  purpose,  then  there 
was  a  good  demise  on  the  part  of  the  urban  authority.  But 
no  doubt  the  opinion  was  expressed  there  that  the  vesting  of 
the  street  would  carry  something  more  than  the  mere  surface, 
and  that  in  addition  to  what  was  necessary  for  its  maintenance 
as  a  highway  there  would  be  transferred  to  the  urban  authorit}^ 
soil  below  that  sufficient  for  all  the  ordinary  uses  of  land  below 
a  highway.  My  Lords,  I  confess  I  see  considerable  difficulty 
in  accepting  any  such  view.  In  the  first  place,  the  language  of 
the  enactment  seems  to  me  to  point  in  the  contrary  direction. 
Sect.  149  vests  "  all  streets "  being  or  becoming  highways 
repairable  by  the  inhabitants  at  large  "  and  the  pavements 
stones,  and  other  materials  thereof."  All  that  seems  to  point 
to  the  surface  use  of  the  street  as  a  highway  and  nothing  more, 
and  I  am  unable  to  see  why  it  should  be  supposed  to  transfer 
to  and  vest  in  the  urban  authority  the  subsoil  below  for  sewer- 
age purposes,  because  that  is  provided  for,  and  amply  provided 
for,  by  other  provisions  in  the  same  statute.  By  s.  13  "  all  exist- 
ing and  future  sewers  "  are  "  vested  in  "  and  placed  "  under  the 
control"  of  the  local  authority  in  precisely  the  same  language 
as  the  streets  are  in  the  section  now  under  consideration. 
What  necessity,  therefore,  is  there  for  transferring,  by  a  clause 
vesting  the  streets,  the  soil  under  the  streets  in  which  the 
sewers  are,  when  the  sewers  themselves  are,  with  certain  excep- 
tions which  it  is  unnecessary  to  go  into,  vested  in  the  local 
authority  ?  Not  only  so,  but  by  s.  16    any  local  authority  may 

(1)  4  Q.  B.  D.  104. 
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H.  L.  (E.)   carry  any  sewer  through,  across,  or  under  any  turnpike  road  or 
1896       any  street  or  place  laid  out  as,  or  intended  for,  a  street."  So 
Mayoe,  &c.,         express  power  is  given  to  carry  sewers  under  streets. 
Wells^^^  "Where,  then,  is  the  necessity  for  vesting  in  them  the  soil  under 
Babied      ^^^^^^^  purpose  of  enabling  them  to  place  sewers  there  ? 

  My  Lords,  it  seems  to  me  that  the  vesting  of  the  street  vests 

  '  in  the  urban  authority  such  property  and  such  property  only 

as  is  necessary  for  the  control,  protection,  and  maintenance  of 
the  street  as  a  highway  for  public  use.  I  am  therefore  of  opinion 
that  the  section  of  the  Public  Health  Act  gave  no  authority  for 
the  acts  which  are  complained  of;  and  even  if  it  could  be 
established  that  the  soil  was  conveyed  so  far  as  was  necessary 
for  sewerage  purposes,  I  do  not  think  it  would  follow  that  the 
defendants  would  be  any  more  justified  in  what  they  have 
done. 

But  then  it  is  said  that  Tunbridge  Wells  is  regulated  in  this 
matter  by  another  statute,  namely,  the  Act  of  1890,  which 
empowers  the  corporation  to  "  erect  and  maintain  in  any  street 
or  public  place,  or  on  land  belonging  to  them  or  on  land 
belonging  to  any  person  with  the  consent  of  the  owner," 
''water-closets,  urinals,  and  lavatories."  I  do  not  think  that 
the  enactment  I  have  just  read  gave  the  corporation  any  power 
to  erect  and  maintain  a  water-closet,  a  urinal,  or  a  lavatory  on 
land  under  the  street  which  was  the  property  of  a  private  owner 
and  did  not  belong  to  them. 

For  these  reasons,  my  Lords,  I  think  the  appeal  should  be 
dismissed  with  costs. 


LoED  Macnaghten.  My  Lords,  I  am  of  the  same  opinion, 
and  I  will  only  add  that  I  think  the  meaning  of  s.  149  of  the 
Public  Health  Act  1875  is  to  give  the  urban  sanitary  authority 
the  control  and  management  of  streets  coming  iwithin  the 
description  therein  contained,  and  such  statutory  right  in  the 
nature  of  a  right  of  property  as  may  be  sufficient  to  authorize 
them  to  sue  and  be  sued  as  occasion  may  require  in  the  course 
of  such  control  and  management. 

With  regard  to  the  later  Act,  the  Tunbridge  Wells  Act,  I 
must  say  that  I  do  not  think  that  the  place  where  the  corpora- 
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tion  have  constructed  this  underground  chamber  is  land  under    H.  L.  (E.) 
their  control.  1896 

^  /r    -T-      T     -r  Mayor,  &c., 

LoED  MoEEis.    My  Lords,  I  concur.  ofTuxbridge 

Wells 

Orde?'  appealed  from  affirmed  and  appeal  Baird. 
dismissed  with  costs. 

Lords'  Journals y  May  4,  1896. 

Solicitors  for  appellants  :  Sole,  Turner  d  Knight, 
Solicitors  for  respondents  :  Burnd-  Berridge. 


[HOUSE  OF  LORDS.] 

THE  ASSESSMENT  COMMITTEE  OF 
THE  WEST  HAM  UNION,  ESSEX  . 

AND 

THE  JUSTICES  OF  ESSEX  and  THE 
LONDON  COUNTY  COUNCIL  .    .  . 

(Ex  parte  As  to  JUSTICES  OF  ESSEX.) 

Poor-rate — Appeal — Consent  of  Guardians — Assessment  Committee  as  Respon- 
dents— Costs — Union  Assessment  Committee  Amendment  Act  1864  c.  39 
s.  2. 

Where  the  assessment  committee  of  a  imion  receive  notice  of  a  poor- 
rate  appeal  under  s.  1  of  the  Union  Assessment  Committee  Amendment 
Act  1864,  they  have  no  authority  to  appear  as  respondents  to  the  appeal 
unless  they  obtain  the  consent  of  the  guardians  after  sending  notice  to 
every  guardian,  as  required  by  s.  2.  If  they  do  appear  without  such  con- 
sent and  the  appeal  is  dismissed  "  with  costs  to  the  respondents  "  they  are 
not  entitled  to  costs,  although  throughout  the  proceedings  they  receive 
notices  to  attend  from  the  appellants  and  are  treated  by  them  as 
respondents. 

The  decision  of  the  Court  of  Appeal  ([1895]  1  Q.  B.  38)  affirmed. 

The  London  County  Council  appealed  against  eleven  poor- 
rates  made  in  1890,  1891,  1892  and  1893,  some  for  the  parish 
of  East  Ham,  and  the  others  for  the  parish  of  West  Ham.  In 
each  of  these  appeals  the  London  County  Council  gave  notice 


Appellants  ;    h.  l.  (e.) 

1896 
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H.  L.  (E.)  of  the  appeal  (as  required  by  the  Union  Assessment  Com- 

1896  mittee  Amendment  Act  1864  s.  1)  to  the  assessment  committee 

West  Ham  oi  the  West  Ham  Union  in  which  the  parishes  are  situate. 

Union  q^^     ^^le  appeals,  that  made  on  May  1,  1891,  for  the  parish  of 

Justices  OF  West  Ham,  was  dismissed  by  the  court  of  quarter  sessions 
Essex  and         .  .  *^  .  .  ^ 

London     subject  to  a  special  case  for  the  opinion  of  the  High  Court. 

Council.  The  special  case  ultimately  came  before  this  House.  (1)  Upon 
the  argument  of  the  special  case  in  the  Queen's  Bench  Division 
and  in  the  Court  of  Appeal  the  assessment  committee  appeared 
as  respondents,  together  with  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  West  Ham  who  were  respondents 
in  all  the  appeals. 

All  the  appeals  were  from  time  to  time  upon  the  application 
of  the  London  County  Council  respited  till  the  quarter  sessions 
held  on  October  18,  1893.  Upon  each  application  for  the 
respite  the  assessment  committee  appeared  by  counsel  in  re- 
sponse to  notices  sent  to  them  by  the  London  County  Council 
and  consented  to  the  respite.  At  the  court  of  quarter  sessions 
held  on  October  18,  1893,  all  the  eleven  appeals  were  dismissed 
by  consent,  "  with  costs  to  the  respondents  to  be  taxed  out  of 
sessions."  Throughout  the  proceedings  the  London  County 
Council  in  their  notices  to  and  their  correspondence  with  the 
assessment  committee  treated  them  as  respondents.  The 
assessment  committee  alleged  that  they  had  under  s.  2  of  the 
Act  obtained  the  consent  of  the  guardians  to  their  appearing  as 
respondents,  and  applied  to  the  clerk  of  the  peace  to  tax  their 
costs  in  accordance  with  the  above  order  of  October  18,  1893. 
The  clerk  of  the  peace  taxed  the  costs  of  the  churchwardens 
and  overseers  of  West  Ham,  but  declined  to  tax  the  costs  of 
the  assessment  committee  on  the  ground  that  no  evidence  had 
been  given  that  the  consent  of  the  guardians  had  been  obtained 
as  required  by  the  Act.  The  assessment  committee  then 
applied  for  a  rule  nisi  for  a  mandamus  commanding  the  justices 
of  Essex  to  order  the  clerk  of  the  peace  to  tax  the  costs  of  the 
assessment  committee  in  pursuance  of  the  order  of  quarter 
sessions  of  October  18,  1893.  After  argument  the  rule  was 
discharged  by  the  Queen's  Bench  Division,  and  this  decision 
(1)  [1893]  A.  C.  562. 
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was  affirmed  by  the  Court  of  Appeal.  (1)  Against  these  deci- 
sions the  present  appeal  was  brought. 

By  s.  1  of  the  Union  Assessment  Committee  Amendment 
Act  1864  (c.  39),  before  any  appeal  shall  be  heard  by  any  special 
^r  quarter  sessions  against  a  poor-rate  made  for  any  parish 
•contained  in  any  union  to  which  the  Union  Assessment  Com- 
mittee Act  1862  applies,  the  appellant  shall  give  twenty-one 
days'  notice  in  writing  of  the  intention  to  appeal  and  the  grounds 
thereof  to  the  assessment  committee  of  such  union. 

By  s.  2,  "  The  assessment  committee  of  such  union  may  with 
the  consent  of  the  guardians  of  such  union,  after  notice  shall 
have  been  sent  to  every  guardian,  appear  as  respondents  to  such 
appeal,  but  in  the  name  of  the  guardians  of  such  union,  in  like 
manner,  and  with  the  same  incidents,  and  subject  to  the  same 
liabilities,  and  entitled  to  the  same  remedies  and  rights,  as  in 
the  case  of  persons  other  than  the  overseers  to  whom  notice  of 
.appeal  may  be  given." 


H.  L.  (E.) 
1896 

West  Ham 
Union 

V. 

Justices  of 
Essex  and 
London 
County 
Council. 


May  4,  7.  JelfQ.G.  and  E.  Morten  for  the  appellants.  The 
appellants  are  entitled  to  their  costs  as  respondents  before  the 
quarter  sessions,  having  been  recognised  as  respondents  and  so 
treated  throughout  the  whole  proceedings.  It  was  not  open  to 
the  county  council,  after  having  acquiesced  in  the  appellants' 
appearance  at  quarter  sessions  as  respondents,  to  rely  on  the 
non-fulfilment  of  the  statutory  condition.  The  appellants  had 
an  implied  authority  to  appear  which  was  recognised  and  acted 
upon  by  the  other  parties  to  the  proceedings  at  quarter  sessions. 
The  objection  to  appearance  must  always  be  raised  as  a  pre- 
liminary question.  Under  s.  1  of  the  Union  Assessment  Com- 
mittee Amendment  Act  1864  (c.  39),  it  was  held  in  Reg.  v. 
Denbighshire  Justices  (2)  that  a  second  appeal  may  be  made 
against  a  poor-rate  without  repeating  the  application  to  the 
committee  for  relief.  The  London  County  Council  has  through- 
out waived  the  objection  which  is  now  raised.  It  appears  that 
when  the  orders  of  October  18,  1893  were  formally  drawn  up 
they  were  so  drawn  as  to  exclude  the  costs  of  the  assessment 
committee :  but  this  was  not  right.    The  London  County 

(1)  [1895]  1  Q.  B.  38.  (2)  15  Q.  B.  D.  -151. 
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H.  L.  (E.) 
1896 

West  Ham 
Union 

V. 

Justices  of 
Essex  and 
London 
County 
Council. 


Council  were  not  entitled  to  go  behind  the  consent  orders  made^- 
at  the  quarter  sessions.  Those  orders  were  final  and  irre- 
vocable, and  could  not  be  set  aside  or  affected  by  subsequent. 
Courts.  It  was  held  in  Beg.  v.  Staffordshire  Justices  (1)  that 
subsequent  sessions  had  no  jurisdiction  to  deal  with  an  order- 
made  by  the  prior  sessions ;  and  see  Bex  v.  Higgins  (2)  and 
Bex  V.  Hertfordshire  Justices.  (3)  It  is  not  now,  at  the  last 
moment,  open  to  the  London  County  Council  to  withdraw  their 
v/aiver  of  the  non-compliance  with  the  conditions  of  the  section. 

Bosaoiquet  Q.C.  and  Wedderhurn  for  the  London  County 
Council  were  not  heard. 


LoKD  Halsbuey  L.C.  My  Lords,  it  appears  to  me  that, 
this  is  an  extremely  plain  case.  The  persons  who  have  called 
themselves  respondents  in  these  appeals  were  not  respondents, 
and  they  had  no  right  to  costs  upon  the  judgment  of  quarter 
sessions  that  the  appeals  be  dismissed  with  costs.  How  that 
happened  and  why  it  is  that  they  were  not  in  point  of  law 
respondents  is,  I  think,  very  manifest.  They  were  persons 
who  had  sought  to  fill  the  character  of  respondents,  and  the 
idea  in  their  minds  was  (I  suppose  we  may  assume  now)  that, 
having  taken  the  proper  course  in  respect  of  one  appeal,  when 
for  certain  reasons  that  appeal  was  subsequently  changed,  and 
the  proceedings  made  applicable  to  what  had  been  done  in 
another  appeal,  they  then  proceeded  as  if  they  were  in  truth 
respondents  to  the  appeals  when  they  had  not  got  the  authority 
which  the  Legislature  has  imposed  as  a  condition  precedent  to^ 
their  right  to  act  as  respondents  upon  any  such  appeal.  That 
was,  I  think,  a  mistake  on  their  part.  They  had  no  right  to' 
proceed  without  the  authority  of  the  guardians.  They  never 
did  get  their  authority,  and  the  result  was  that  when  the  court 
of  quarter  sessions  pronounced  the  judgment  "  that  the  appeal 
be  dismissed  with  costs  to  the  respondents,"  those  persons  who^ 
were  not  by  law  invested  with  the  character  of  respondents, 
not  having  the  authority  of  the  guardians  to  appear,  ought  not 
to  get  their  costs. 

(1)  7  E.  &  B.  935.  (2)  5  A.  &  E.  554.. 

(3)  4  B.  &  Ad.  561.. 
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We  have  had  a  very  long  argument  on  a  matter  which  seems   H.  L.  (E.) 
to  me  to  be  a  very  short  and  plain  one.    The  initial  mistake  1896 
made  wsls  a  mistake  that  was  made  by  those  who  now  claim  to  ^-^st  Ham 
have  the  costs.    It  is  said  that  they  were  misled  and  induced  Union 
to  go  on  ;  and  that  the  other  side  ought  to  have  taken  a  pre-  Justices  of 
liminary  objection  to  the  whole  course  of  the  litigation.    The  London 
answer,  which  I  think  is  very  manifest,  is  this :  it  would  not  council 
be  usual  or  proper  to  my  mind,  when  persons  put  themselves  j^oj-d-^iju^y 
forward  as  respondents,  to  inquire  whether  they  have  the  autho- 
rity which  the  statute  has  given  them  upon  certain  conditions. 
I  should  have  thought  it  was  natural  when  persons,  at  all 
events  in  the  position  of  these  attempted  respondents,  were 
assuming  to  themselves  a  character  which  the  Legislature  has 
given  them  as  respondents  with  the  consent  of  the  guardians, 
that  it  should  be  assumed  on  the  other  side  that  they  were 
respondents,  and  that  it  would  be  considered  to  be  a  somewhat 
insolent  demand  to  say,  "Have  you  the  proper  authority  to 
proceed  in  this  way  before  we  can  deal  with. you'?"  Two 
respectable  solicitors  corresponding  with  each  other  for  their 
respective  clients  might,  I  think,  well;  be  credited  with  the 
opinion  that  the  other  side  would  not  hav€  intervened  in  the 
matter  unless  they  had  the  proper  authority.    I  do  not  mean 
to  suggest  there  was  any  endeavour  to  suppress  the  truth 
originally  by  the  present  appellants.    On  the  contrary,  I  have 
no  doubt  that  they  made  a  bona  fide  blunder,  and  thought  that 
that  which  they  had  done  would  entitle  them  to  go  on  without 
fresh  consents  by  the  guardians.  I  assume  that  in  their  favour. 
But  why  in  the  world  should  not  the  other  side  have  assumed 
that  they  had  done  all  that  was  necessary  to  be  done  ?  They 
beheved  it  themselves;  why  am  I  to  suppose  the  London 
County  Council  did  not  also  believe  (without  inquiring  into  it) 
that  they  had  done  all  that  was  necessary  ? 

Then  comes  the  question,  What  is  to  be  do;ie  when  the 
appeals  are  dismissed  by  the  quarter  sessions  in  the  ordinary 
form?  The  appeal  is  dismissed  with  costs.  No  question  is 
asked,  because  they  had  all  been  acting  upon  an  erroneous 
hypothesis  that  the  assessment  committee  were  properly  re- 
spondents, but  when  the  costs  came  to  be  taxed  the  question 
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H.  L.  (E.)  arose,  "  Who  are  the  respondents  ?  "    I  can  quite  understand 

1896  how  the  question  came  to  be  more  narrowly  inquired  into 

West  Ham  because  there  were  two  sets  of  respondents,  and  then  the 

Union  question  arose  whether  the  quarter  sessions  had  intended  that 

Justices  of  both  these  sets  of  respondents  should  get  costs.  It  came  out 
Essex  and 

London  then — one  can  see  why — that  these  so-called  respondents  had 
(SuNciL.  originally  the  authority  of  the  guardians  at  all.  Then 

LordHaisbury  clerk  of  the  peaco  said,  and  very  properly,  "I  do  not 
think  I  ought  to  tax  the  costs  of  anybody  who  is  not  a 
respondent.  Are  you  respondents?  Shew  me  any  authority 
that  you  had  to  appear  on  behalf  of  the  guardians  as  respond- 
ents." Then  a  little  fencing  takes  place;  one  can  pretty  well 
see  how  it  was.  They  had  the  authority,  or  supposed  they  had 
the  authority,  which  justified  their  appearing  as  respondents  in 
one  appeal ;  but  when  the  objection  was  taken,  "  Now  shew  us 
the  authority  you  have  to  appear  as  respondents  upon  every 
one  of  these  appeals,"  they  do  not  disclose  the  fact.  They 
knew  very  well  that  if  the  authority  was  disclosed  it  would 
appear  that  it  was  only  authority  to  appear  on  one  of  the 
appeals.  They  say,  "  No,  you  have  no  right  to  ask  for  all  this  ; 
therefore  we  will  not  shew  you  any  authority  at  all."  The 
result  has  been,  that  whereas  if  they  had  disclosed  the  authority 
it  is  extremely  probable  that  they  would  at  least  have  recovered 
the  costs  of  one  appeal  for^which  they  had,  as  it  is  now  said, 
the  proper  authority,  their  refusal  to  disclose  that  made  the 
clerk  of  the  peace,  acting  upon  the  maxim  "  De  non  apparen- 
tibus  et  non  existentibus  eadem  est  ratio,"  refuse,  and  very 
properly,  to  give  them  costs  altogether.  That  seems  to  me  to 
be  absolutely  right. 

Notwithstanding  the  length  of  time  which  this  case  has 
occupied,  it  really  comes  back  to  this  point.  Had  they  or  had 
they  not  the  authority  to  act  as  respondents,  and,  if  they  had, 
did  they  prove  it  ?  Certainly  they  did  not  prove  it.  There- 
fore, according  to  the  maxim  I  have  quoted  already,  they  are 
not  entitled  to  insist  that  they  were  legally  respondents,  and  as 
such  entitled  to  receive  their  costs.  Consequently  it  is  manifest 
that  this  appeal  must  be  dismissed  with  costs. 

My  Lords,  something  has  been  said  about  the  extra  costs 


A.  C. 


AND  PKIVY  COUNCIL. 


which  have  been  inflicted  upon  the  losing  party  by  some 
printing  in  the  appeal  cases  in  .this  book.  As  to  that,  all  I 
would  say  is  this,  that  it  would  be  right,  I  think,  to  call  the 
special  attention  of  the  taxing  officer  to  the  nature  of  the 
evidence  and  the  documents  printed  in  this  book.  Your  Lord- 
ships can  form  no  judgment  upon  it  at  present ;  but  undoubtedly 
if,  wantonly  and  unnecessarily,  costs  have  been  incurred  in  the 
printing  of  the  appeal  cases  in  this  book,  that  matter  ought  to 
be  considered  by  the  taxing  officer,  and  no  doubt  it  will  be. 
At  present,  however,  all  we  have  to  do  is  to  deal  with  this 
appeal,  and  I  uiove  your  Lordships  that  it  be  dismissed  with 
costs. 


H.  L.  (E.) 
1896 


West  Ham 
Uniox 

V. 

Justices  of 
Essex  and 
London 
County 
CouNcia. 


Lord  Tlalsbmy 
L.C. 


LoKD  Herschell.  My  Lords,  I  am  of  the  same  opinion. 
I  think  when  the  order  of  the  court  of  quarter  sessions  was. 
made  that  the  appeals  be  dismissed  with  costs,  that  order  gave 
a  right  to  costs  to  all  who  were  lawfully  constituted  respondent 
upon  those  appeals,  and  to  no  one  else.  The  mere  fact  that  a 
party  had  appeared  as  respondent,  if  not  a  lawfully  constituted 
respondent,  would  not  give  a  right  to  costs  under  that  order. 
Now  by  statute  the  assessment  committee  were  only  entitled 
to  appear  as  respondents  if  they  had  served  notice  on  every 
guardian  and  got  the  consent  of  the  guardians  to  do  so.  That 
condition  had  not  been  complied  with  in  the  present  case  ;  the}' 
were,  therefore,  not  entitled  to  appear  as  respondents.  When 
that  fact  became  disclosed  to  the  clerk  of  the  peace,  it  appears 
to  me  he  was  perfectly  justified  in  saying,  I  cannot  tax  these 
costs,  because  I  regard  the  order  of  the  quarter  sessions  as 
directing  me  to  tax  the  respondents'  costs,  and  it  now  appears 
that  you  are  not  respondents." 

My  Lords,  I  should  like  to  add  this  observation :  I  do  not 
consider  these  notices  and  the  consent  obtained  after  notice  as 
by  any  means  a  mere  formality.  I  do  not  think  it  was  so 
intended  by  the  Legislature.  It  seems  to  me  that  in  the  case 
of  each  appeal,  when  the  guardians  receive  such  a  notice,  it  is 
for  them  to  consider  whether  the  appearance  of  the  assessment 
committee  as  respondents  is  really  advantageous  and  desirable 
or  not.    If  they  think  it  is  so,  no  doubt  tlioy  will  give  their 
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Council. 


H.L.(E.)  consent;  but  it  ought  not  to  be  treated  as  a  mere  matter  of 

1896  form,  but  as  a  matter  on  wbich  the  guardians  should  exercise 

West  Ham  their  judgment. 

Union  j  therefore  concur  in  thinking  that  this  appeal  should  be 

Justices  OF  dismissed  with  costs. 
Essex  and 
London 

County  Loed  Davey.  My  Lords,  I  entirely  concur  in  the  reasons 
which  your  Lordships  have  given.  In  my  opinion,  this  is  a 
perfectly  idle  appeal,  and  ought  to  be  dismissed  with  costs. 

Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 

Lords*  Journals,  May  7,  1896. 

Solicitor  for  appellants  :  F,  E,  Hilleary, 
Solicitor  for  respondents  :  W,  A,  Blaxland, 
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H.L.(E.)   SADLEE  .    .    .    .    .    .    .    .    .    .    .  Appellant; 

LS96  AND 

^11-    THE    GEE  AT   WESTEEN  EAILWAY 
COMPANY    .    .    .    .    .  .... 

Fradice — Parties — Defendants,  Joinder  of— Separate  Causes  of  Action — Claim 
for  Damages— Injunction — Order  xvi.  r  4;. 

Claims  for  damages  against  two  or  more  defendants  in  respect  of  their 
several  liability  for  separate  torts  cannot  be  combined  in  one  action. 

In  an  action  against  two  defendants  the  statement  of  claim  alleged  that 
each  of  the  defendants  by  their  several  acts,  and  that  the  defendants  by 
their  combined  acts,  obstructed  the  plaintiffs  access  to  his  premises,  and 
claimed  damages  against  them  and  each  of  them  and  an  injunction  :■ — 

Held,  that  the  action  could  not  be  maintained  in  this  form  and  that  one 
of  the  defesndants  must  be  struck  out. 

The  decision  of  the  Court  of  Appeal  ([1895]  2  Q.  B.  688)  affirmed. 

Qusere  whether  the  action  could  have  been  maintained  if  an  injunction 
only  had  been  claimed. 

The  appellant  brought  an  action  against  the  respondents 
and  the  Midland  Eailway  Company,  and  alleged  in  the  state- 
ment of  claim  (paragraphs  1-4)  that  he  occupied  the  premises 
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-268,  Strand,  London,  and  there  sold  things  required  by  cyclists  H.  L.  (e.) 

.and  athletes  and  stored  and  repaired  cycles ;  that  the  Great  1896 

"Western  Railway  Company  occupied  the  premises  269,  Strand,  Sadler 

immediately  adjoining  the  appellant's  premises  on  the  north,  cTeeat 

and  that  the  Midland  Railway  Company  occupied  267,  Strand,  Westeen 
,       -,.  .   .       ,  .             .               ,       ^    ,        .        ,    .    Railway  Cc 
mimediately  adjommg  his  premises  on  the  south,  using  their   

(respective  premises  as  railway  parcel-offices ;  that  in  carrjdng 

-on  these  businesses  each  of  the  companies  caused  many  carts 

and  vans  to  assemble  for  long  periods  on  the  public  highway  in 

front  of  the  appellant's  premises,  obstructing  the  highway  and 

footway  and  causing  inconvenience  and  peril  to  the  public,  and 

a  special  inconvenience  and  annoyance  to  the  appellant  as 

occupier  of  his  premises,  to  which  access  was  thus  unreasonably 

■obstructed. 

Paragraph  5  was  as  follows :  Further,  each  of  the  defendant 
companies  frequently  causes  or  permits  access  to  the  plaintiff's 
premises  to  be  blocked  by  its  vans  and  carts  in  manner  afore- 
said at  the  same  time,  while  access  to  such  premises  is  already 
blocked  by  vans  and  carts  on  the  other  side  of  his  premises  by 
the  other  defendant  company  in  manner  aforesaid,  and  by  their 
respective  combined  acts  the  defendants  thus  prevent  all  access 
to  the  plaintiff's  premises  by  vehicle  or  cycle,  and  also  cause 
special  inconvenience  and  peril  to  the  plaintiff  and  his  servants 
and  customers  on  the  footway. 

The  appellant  claimed — (1.)  5000Z.  damages  ;  (2.)  the  like  sum 
from  each  of  the  defendant  companies  ;  and  (3.)  an  injunction 
to  restrain  them  and  each  of  them  from  continuing  the  acts 
-complained  of. 

Upon  a  summons  taken  out  by  the  Great  Western  Railway 
•Company,  Day  J.  affirmed  a  master's  order  to  stay  the  action 
unless  the  plaintiff  amended  by  striking  out  [; the  Midland  Rail- 
way Company  as  defendants.  This  decision  was  affirmed  by 
the  Court  of  Appeal,  A.  L.  Smith  L.J.  being  in  favour  of  the 
order  below,  and  Rigby  L.J.  against  it.  (1)  The  plaintiff' 
brought  this  appeal. 


May  8,  11.    Warmingtou  Q.C.  and  Chester  Joues  {Eussell 
(1)  [1895]  2  Q.  B.  (;88. 
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H.  L.  (E.)   Boherts  with  them)  for  the  appellant.    Where  the  combinecb 
1896       action  of  two  or  more  persons  creates  a  nuisance,  both  or  all 
Sadler     are  liable.    The  action  of  each  separately  might  be  insufficient 
GrrEAT         sustain  an  action  ;  and  if  several  defendants  in  such  a  case 
Rallway^Co  ^^^^^       ^®  joined,  grave  injustice  might  be  done.    An  injunc- 

  tion  is  claimed  as  well  as  damages  ;  and  thus  the  case  is  exactly 

within  Thorpe  v.  Brumfitt  (1),  where  an  injunction  was  granted 
against  several  persons  whose  acts  together  constituted  a  nui- 
sance, though  the  damage  occasioned  by  the  acts  of  any  one 
taken  alone  would  have  been  inappreciable.  This  principle 
was  adopted  by  Chitty  J.  in  Lamhton  v.  Mellish,  Lamhton  v. 
Cox.  (2)  An  action  such  as  the  present  might  have  been 
maintained  in  Chancery  under  Lord  Cairns'  Act.  Commoners, 
for  example,  might  bring  an  action  against  several  lords  of 
different  manors  for  infringement  of  their  rights.  In  breaches 
of  trust,  trustees  and  representatives  of  deceased  trustees  might 
be  joined  as  co-defendants. 

[LoED  Watson  referred  to  Cowan  v.  Duhe  of  Buccleuch.  (3)} 
Smurthwaite  v.  Hannay  (4)  and  Peninsular  and  Oriental 
Steam  Navigation  Co,  v.  Tsune  Kijima  (5)  are  distinguishable  as 
being  cases  of  the  illegitimate  joinder  of  plaintiffs  who  each  had 
a  separate  and  distinct  cause  of  action.  The  case  is  provided  for 
by  Order  xvi.  rr.  1,  4  and  7.  Even  if  the  claim  be  excessive, 
the  action  will  not  necessarily  be  dismissed,  and  under  rule  11  of 
the  same  order  an  amendment  may  be  made. 

Asquith  Q.C.  and  the  Hon.  A.  Lyttelton  for  the  respondents 
were  not  heard. 

IjOED  Halsbury  L.C.  My  Lords,  I  really  think  this  case  is 
too  plain  for  argument,  notwithstanding  the  period  it  has  lasted. 

Eigby  L.J.,  who  differed  from  A.  L.  Smith  L.J.  as  to  the 
effect  of  the  pleadings,  said  (6)  :  "  I  do  not  look  upon  this  case  as 
one  where  the  liability  of  the  defendants  is  separate.  No  doubt 
the  plaintiff  in  his  statement  of  claim  alleges  a  separate  case 
against  each  of  the  defendants ;  but  in  clause  5  he  alleges  what 
may  be  a  much  more  formidable  case — that  the  concurrent 

(1)  L.  R.  8  Gh.  650.  (4)  [1894]  A.  C.  494. 

(2)  [1894]  3  Ch.  163.  (5)  [1895]  A.  C.  661. 

(3)  2  App.  Cas.  344.  (6)  [1895]  2  Q.  B.,  at  p.  696. 
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action  of  the  two  defendants  creates  a  nuisance.    If,  therefore,  H.  L.  (E.) 

my  judgment  had  to  decide  this  matter,  I  should  differ  from  1896 

the  learned  Judge."    My  Lords,  if  I  agreed  with  the  learned  sadlee 

Lord  Justice  in  the  proposition  which  he  states,  I  am  not  geeat 

certain  that  I  should  disagree  with  him  in  the  conclusion  :  but  Western 

,     .  .       .  ...  Kailway  Co. 

I  think  the  whole  fallacy  is  involved  in  his  proposition.  The   

Lord  Kalsbury 

pleader  here  has  thought  proper  m  some  parts  of  the  statement  l-c. 
of  claim  to  allege  several  and  separate  causes  of  action.  He  has 
set  out  in  terms  that  the  plaintiff  has  a  separate  cause  of  action 
against  each  of  the  two  defendants.  I  believe  the  true  con- 
struction of  the  whole  statement  of  claim  is  that,  and  that  the 
words  which  are  to  be  found  in  the  fifth  paragraph  do  no  more 
than  expand,  with  a  view  to  damages,  what  is  referred  to  in  the 
other  paragraphs  of  the  statement  of  claim.  But  if  it  were  true 
that  the  fifth  paragraph  sets  out  a  joint  cause  of  action,  which 
I  do  not  think  it  does,  that  would  not  make  the  case  any  the 
better  for  the  plaintiff,  because  upon  that  hypothesis  he  would 
have  joined  several  causes  of  action  in  one  count  with  a  joint 
cause  of  action  in  another  count  which  would  be  equally  objec- 
tionable ;  and  therefore  the  consequences  of  such  a  procedure 
would  not  be  evaded.  It  seems  to  me, after  the  decision  in 
your  Lordships'  House  placing  the  construction  upon  the  order 
before  us  which  alone  could  have  given  colour  to  such  a  con- 
tention, it  is  no  longer  possible  to  entertain  any  such  contention. 
The  order  does  no  more  than  deal  w^ith  the  joinder  of  the  parties  ; 
it  has  no  reference  to  the  joinder  of  the  causes  of  action. 

With  regard  to  Bigby  L.J.'s  observation  about  not  knowing 
"what  a  common  law  action  is  at  the  present  day,"  in  one 
sense  I  can  understand  what  his  Lordship  means.  There  are 
two  branches  of  our  judicial  system ;  the  Court  in  each  branch 
has  now  full  jurisdiction  over  every  cause ;  it  used  to  be  under 
separate  jurisdictions ;  but  I  am  not  aware  that  the  Judicature 
Act  or  any  principle  that  has  ever  been  acted  upon  or  affirmed 
in  any  court  has  said  that  you  may  confuse  several  separate 
and  distinct  causes  of  action.  What  we  used  to  know  as  a 
common  law  cause  of  action,  and  what  is  a  common  law  cause 
of  action,  must  still  remain  so,  and  as  such  is  open  to  the  inci- 
dents of  a  cause  of  action  so  as  to  prevent  that  which  is  a 
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H.  L.  (E.)  separate  cause  of  action  being  made  a  joint  catise  of  action. 

1896  The  whole  point  here  is' this.    The  pleader  having  set  out  the 

Sadler  separate  causes  of  action,  which  he  has  carefully  and  accurately 

G^EAT  described  as  separate  causes  of  action,  how  can  ^he  combine 

Western    these  separate  causes  of  action  so  as  to  brine:  one  action  against 
Kailway  Co.  .  .  .     .  .  ^ 

  two  defendants  m  respect  of  then^  several  liability  on  separate 

ix.c.       causes  of  action?    It  seems  to  me  that  it  is  impossible  to 

maintain  such  a  proposition.  " 

I  therefore  move  your  Lordships  that  the  appeal  be  dismissed 

with  costs. 

LoED  Watson.  My  Lords,  I  take  the  same  view.  It  is 
perfectly  obvious  that  the  statement  of  claim  for  the  appellant 
sets  forth  two  separate  and  distinct  causes  of  action  against 
two  separate  defendants.  I  do  not  think  that  upon  any  fair 
construction  of  his  pleadings  there  is  set  forth  any  joint  claim 
against  the  defendants.  In  these  circumstances  it  has  been 
painfully  apparent  from  first  to  last  of  the  learned  argument  we 
have  heard  that  the  contention  of  the  appellant  is  not  only 
unsupported  by  authority,  but  is  in  the  teeth  of  authority. 

LoED  Heeschell.  My  Lords,  I  am  of  the  same  opinion. 
It  is  practically  admitted,  for  it  cannot  be  disputed,  that  there 
are  in  the  statement  of  claim  two  separate  causes  of  action 
charged  against  these  two  defendants^ — that  either  of  them 
might  be  sued  alone,  and  that  the  plaintiffs  here  niight  recover 
against  either  of  them  alone.  It  is  an  action  in  which  there  is 
a  claim  for  damages,  first  jointly,  and  then  against  each  of 
them,  as  well  as  a  claim  for  an  injunction. 

My  Lords,  it  is  quite  unnecessary  to  express  any  opinion  as 
to  what  might  have  been  the  case  if  the  claim  had  been  limited 
to  a  claim  for  a  declaration  of  right  or  a  claim  to  an  injunction. 
I  must  not  be  taken  to  be  expressing  any  opinion  that  in  that 
case  the  action  in  its  present  form  could  have  proceeded ;  I 
do  not  express  any  opinion  upon  it  at  all.  In  the  present  case 
there  is  not  only  a  claim  for  an  injunction,  but  a  claim  for 
damages  against  each  of  two  several  defendants.  An  action  of 
this  description  could  only  have  been  maintained  in  the  common 
law  courts  before  the  Judicature  Act :  and  when  it  is  said  that 
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Lord  Herschell. 


there  is  no  authority,  it  ijiust  be  observed  that  nobody  would  H.  L.  (E.) 

ever  have  dreamt  of  joining  in  the  same  action  two  defendants  1896 

against  whom  he  made  separate  claims  for  damages.    In  my  sI^er 

judgment  there  is  no  pretence  for  joining  them  now  merely  (^^reat 

because  you  also  claim  an  injunction,  even  in  a  case  where,  if  Westekx 

.  ,  .     o  ...  .  »    ^         .        Railway  Co. 

your  claim  had  been  only  for  an  m junction,  a  joinder  might 

have  been  allowed. 

For  these  reasons,  my  Lords,  I  think  the  appeal  should  be 

dismissed. 

LoED  Shand.  My  Lords,  as  something  has  been  said  in 
this  case  about  the  rules  of  practice  that  are  observed  in 
Scotland,  I  should  like  to  say  that  I  think  there  is  very  little 
substantial  difference,  but  that  in  some  respects,  as  it  appears 
to  me,  there  is  a  favourable  difference  in  the  law  of  that  country 
with  regard  to  proceedings  of  this  kind.  I  give  no  opinion  as 
to  whether  this  would  or  would  not  have  been  a  competent 
proceeding  in  Scotland  further  than  to  say  that  certainly  if  it 
were  a  case  of  interdict  only  I  should  have  thought  that  the 
parties  could,  under  the  dictum  in  the  Duke  of  Biiccleuch's 
Case  (1),  have  had  the  whole  case  tried  as  one.  Whether  or 
not  it  would  have  been  different  upon  a  claim  for  damages, 
having  regard  to  what  fell  from  Earl  Cairns,  is  another  question. 
For  my  own  part  I  think,  even  in  a  case  of  damages  where 
there  are  only  two  defendants  concerned,  it  might  be  convenient 
to  have  the  cases  of  damages  tried  together. 

But  the  rules  and  practice  of  England  seem  to  be  clear,  and 
I  think  there  has  been  no  precedent  cited  for  what  is  here 
proposed.  I  agree  in  thinking  that  these  grounds  of  action  are 
not  only  separable  but  separate — that  each  of  the  defendants  is 
called  upon  to  answer  for  his  own  acts,  and  for  his  own  acts 
only.  I  think,  looking  to  what  has  been  decided  in  the  previous 
cases,  and  what  appears  to  be  the  practice  in  England,  the 
majority  of  the  learned  judges  in  this  case  have  come  to  the 
right  result  according  to  the  law  of  England. 

Lord  Davey.  My  Lords,  I  quite  agree,  and  1  liave  vory  Httle 
to  add  to  the  reasons  which  have  been  given  by  your  Lordships. 

(1)  2  ^]^]^.  Cns.  314. 
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Lord  Davey. 


H.  L.  (E.)   I  only  desire  to  say,  as  we  are  differiiig  from  the  view  taken  by 
1896      Bigby  L.J.,  that  I  think  we  differ  from  that  learned  judge  not 
Sadler         much  in  the  view  of  the  law  as  in  the  view  we  take  of  the 
Great     ^f^^ct  of  the  allegations  in  the  statement  of  claim.    What  the 
^Western    learned  judge  says  is  this  :     It  appears  to  me  if  it  is  made  out 
*  to  be  a  nuisance  "  (that  is  to  say,  if  what  is  stated  in  the  fifth 
paragraph  is  made  out  to  be  a  nuisance)  "  not  two  nuisances- 
but  one,"  and  he  repeats  that  line  of  reasoning  when  com- 
menting upon  the  case  of  Smurthwaite  v.  Hannay.  (1)  He 
says  that  as  he  understands  it  the  effect  of  that  decision  stated 
shortly  is  "  that  you  cannot  bring  plaintiffs,  and  by  parity  of 
reasoning  you  cannot  bring  defendants,  before  the  Court  where 
the  causes  of  action  vested  in  the  different  plaintiffs  or  the 
causes  of  action  that  exist  against  the  different  defendants  are 
separate.    I  do  not  look  upon  this  case  as  one  where  the 
liability  of  the  defendants  is  separate." 

Now,  my  Lords,  I  believe  there  is  not  a  scintilla  of  allegation 
nor  was  it  intended,  as  the  appellant's  counsel  fairly  said,  to- 
state  in  the  statement  of  claim  that  there  was  anything  else 
than  a  separate  cause  of  action — that  there  was  anything  like 
a  joint  cause  of  action  or  a  joint  action  of  any  kind  on  the  part 
of  the  defendants.  My  Lords,  my  present  impression  is  that 
even  if  the  plaintiff  had  confined  his  case  to  an  injunction  he 
could  not  have  maintained  his  action;  but  I  do  not  desire 
to  express  a  decided  opinion  upon  that  point,  and  it  is  not 
necessary  to  do  so,  because  this  action  is  avowedly  maintained 
as  a  common  law  action,  as  I  venture  to  call  it,  notwithstanding 
Eigby  L.J.'s  criticism — a  common  law  action  for  damages. 
The  plaintiff,  though  invited  to  do  so,  declines,  as  I  understand 
it,  to  limit  it  to  an  injunction. 

I  agree  in  thinking  that  the  appeal  should  be  dismissed. 

Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  May  11,  1896. 

Solicitors  for  appellant :  Kennedy,  Hughes  dc  Kennedy, 
Solicitor  for  respondents  :  B.  B,  Nelson. 

(1)  [1894]  A.  C.  494. 
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SIR  W.  J.  R.  COTTON,  Knight  (Chambee-]  , 

^         /  >  Appellant;      h.  l.  (E.) 

LAIN  OF  THE  CiTY  OF  LoNDON)       .      .      .  j  * 


AND 

VOGAN  &  CO   .  Respondents. 

London^  City  of — Grain  Duty — "  Grain  hrouglit  into  the  Po7't  of  London  for 
Sale  " — Manufacture  of  Grain  into  other  Articles — Metage  on  Grain  (Fort 
of  London)  Act  1872  (c.  c.)  s.  4. 

The  Metage  on  Gi'ain  (Port  of  London)  Act  1872  (c.  c.)  s.  4,  which 
entitles  the  corporation  of  London  to  a  duty  "in  resi^ect  of  all  grain 
brought  into  the  port  of  London  for  sale,"  applies  only  to  grain  brought 
in  for  sale  as  grain,  and  not  to  grain  brought  in  to  be  ground  into  meal,  or 
manufactured  into  other  articles  of  commerce,  and  then  sold. 

The  decision  of  the  Court  of  Appeal  ([1895]  2  Q.  B.  652)  affirmed. 

By  the  Metage  on  Grain  (Port  of  London)  Act  1872  (c.  c.) 
s.  4,  from  and  after  October  31,  1872,  and  for  thirty  years 
thereafter,  the  corporation  may  demand  and  receive  "  in  respect 
of  all  grain  brought  into  the  port  of  London  for  sale  a  duty  "  at 
the  rate  of  three-sixteenths  of  a  penny  per  hundredweight,  to 
be  called  the  City  of  London  Grain  Duty,  and  such  duty  shall, 
subject  to  the  provisions  of  this  Act,  be  held  by  the  corporation 
for  the  preservation  of  open  spaces  in  the  neighbourhood  of 
London,  not  within  the  metropolis  as  defined  by  the  Metropolis 
Management  Act  1855. 

By  s.  2  "  grain "  means  corn,  pulse,  and  seeds,  except  the 
following  seeds  when  brought  into  the  port  of  London  in  sacks 
'Or  bags ;  (that  is  to  say)  linseed,  rapeseed,  millet  seed,  canary 
seed,  cotton  seed,  poppy  seed,  teel  seed,  niger  seed,  gingetty 
seed,  and  sesame  seed. 

!^'.  Under  this  Act  the  appellants  on  behalf  of  the  corporation 
sued  the  respondents  in  the  Mayor's  Court,  London,  for  duty 
on  maize  and  oats  brought  into  the  port  of  London  by  the 
respondents.  The  jury  found  a  special  verdict,  of  which  the 
parts  material  to  this  report  are  as  follows  : — 

The  maize  and  oats  in  question  were  discharged  from  tlio 


1896 
May  10. 
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H.  L.  (E.)  steamers  and  taken  to  the  respondents'  mills.    There  part  of 

1896  the  maize  was  ground  into  meal  between  rollers  and  then  sold 

Cotton  ^7        respondents  in  that  condition.    The  remainder  of  the 

v.^.^'^  maize  was  crushed  and  cracked  between  rollers,  and  then  sifted! 

'  OGAN  OC  KjO.  ' 

  so  as  to  separate  the  crushed  and  cracked  maize  from  the  meaJ 

resulting  from  such  crushing  and  cracking.  The  meal  was 
then  sold  separately.  The  crushed  and  cracked  maize  was  then 
mixed  in  certain  proportions  with  beans,  peas,  and  oats,  which 
had  been  similarly  treated,  and  when  so  mixed  was  sold  for 
horse  food.  The  oats  discharged  from  the  steamers  were  first 
washed,  and  then  laid  out  to  dry,  and  then  sifted  so  as  to  get 
rid  of  the  dirt  which  accompanied  them,  then  crushed  between 
rollers,  then  sifted  so  as  to  separate  the  crushed  oats  from  the 
meal  and  chaff  v/hich  resulted  from  such  crushing,  and  then 
mixed  in  certain  proportions  with  beans,  peas,  and  maize,  which 
had  been  similarly  treated,  and  when  so  mixed  were  then  sold 
as  horse  food.  The  maize  and  oats  were  brought  into  the  port 
of  London  by  the  respondents  for  the  purpose  of  being  dealt 
with  and  sold  as  above  described. 

Judgment  was  given  in  the  Mayor's  Court  for  the  defendants 
on  the  authority  of  Scott  v.  Taylor  (1),  and  the  plaintiffs-^ 
appeal  was  dismissed  by  the  Court  of  Appeal  (Lord  Esher  M.E., 
Kay  and  Eigby  L.J  J.)  with  costs.  (2) 

Sir  E.  Clarke  Q.C.  and  Danchioerts  for  the  appellant.  The 
words  "brought  into  port  for  sale"  do  not  necessarily  mean 
brought  into  port  for  sale  as  grain.  The  construction  put  by 
the  Court  below  reads  in  words  such  as  "  in  the  same  state  as 
on  arrival."  All  grain  imported  and  sold  must  pay  the  duty 
w^hich  is  levied  at  the  moment  of  importation.  It  is  enough 
that  the  substance  was  brought  in  and  subsequently  sold ;  and 
notwithstanding  the  operations  which  it  undergoes  it  is  through- 
out virtually  the  same — ^a  mere  mechanical  operation,  but  no> 
chemical  change  is  effected.  In  Attorney -General -w.  Gr ee7i  {^y 
a  duty  imposed  by  43  Geo.  3,  c.  69  on  vinegar  brewed  or 
made  in  Great  Britain  for  sale "  was  held  payable,  though 

(1)  48  J.  P.  424.  (2)  [1895]  2  Q.  B.  652.  ' 

(3)  4  Price,  224. 
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the  vinegar  was  used  to  make  blacking.    In  Pharmaceutical  H.  L,  (E.) 

Society  v.  Armson  (1)  and  Pharmaceutical  Society  v.  Piper  (2)  1896 

penalties  were  imposed  for  sellmg  poisons  m  a  compound  sub-  coTTo^- 

stance.    The  present  as  compared  with  these  is  an  a  fortiori  y^^^^'^- 

case.   

Joseph  Walton  Q.C.  and  Albert  Gray  for  '  the 'respondents 
were  not  heard. 

LoED  Heeschell  (after  stating  the  facts).  My  Lords,  the 
respondents  are  liable  to  duty  in  respect  of  the  maize  and 
oats  if  it  was  "  grain  brought  into  the  port  of  London  for  sale."" 
Undoubtedly  it  was  "grain  brought  into  the  port  of  London." 
It  is  found  by  the  special  verdict  that  it  was  brought  in  for  the 
purpose  for  which  it  was  used.  Keeping  that  in  view,  was  it 
brought  in  for  sale?  No  doubt  if  what  was  sold  was  "  grain  " 
then  it  would  be  impossible  to  resist  the  conclusion  that-  it  was 
brought  in  for  sale ;  but  if  what  was  sold  was  not  within  the 
definition  of  "grain,"  then  it  appears  to  me  that,  as  it  was 
brought  in  in  order  that  it  might  be  so  dealt  with  and  that  the 
resulting  product  might  be  sold,  if  that  resulting  product  was 
not  grain  but  something  else,  the  grain  was  not  brought  in  to 
be  sold. 

It  is  said  that  this .  construction  necessitates  the  insertion  of 
words  into  the  statute— that  you  have  to  introduce  these  words, 
"  grain  brought  in  to  be  sold  as  grain."  No  doubt  the  effect  is 
the  same  as  if  those  words  were  there  ;  but  it  is  not  necessary  to 
introduce  any  such  words.  The  result  arises  from  the  language 
used.  Sir  Edward  Clarke,  who  argued  in  the  first  instance  for 
the  appellant,  admitted  that  if  it  had  been  brought  into  this 
country  in  the  form  in  which  (treating  it  as  the  same  thing  for 
the  moment)  it  w\as  sold,  it  would  not  have  been  "grain" 
within  the  Act.  Then,  if  so,  if  the  thing  sold  was  not  "  grain  " 
within  the  meaning  of  the  Act,  and  if  the  grain  imported  was 
imported  for  the  purpose  of  being  turned  into  that  thing  which 
was  ex  hypothesi  not  grain,  and  if  that  thing  which  was  not 
"  grain  "  within  the  meaning  of  the  Act  was  the  only  thing 
to  be  sold,  how  can  it  be  said  that  the  grain  was  imported  for 

(I)  [1804]  2  Q.  B.  720.  (2)  [180^,]  I  Q.  P>.  (k8C.. 
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H.  L.  (E.)   the  purpose  of  being  sold  ?    It  seems  to  me  that  when  once 
1896      the  admission  is  made  that  the  thing  sold  was  not  "  grain  " 
Cotton     withm  the  meaning  of  this  statute  the  case  is  at  an  end. 
VoGAN  &  Co  Danckwerts  half  argued  that  the  thing  sold  might  come 

within  the  definition  of  "  grain  "  contained  in  this  statute  ;  but 
I  do  not  think  that  that  contention  is  really  a  possible  one. 
The  Legislature  was  dealing  with  commercial  matters  in  the 
City  of  London,  with  imports  the  nature  of  which  was  well 
known,  and  if  it  had  intended  to  include  what  had  been  always 
regarded  and  treated  as  manufactured  articles,  such  as  flour 
and  meal,  as  distinguished  from  the  natural  products  of  the 
earth  untreated  except  by  gathering,  the  language  would  have 
been  altogether  different  to  that  which  is  to  be  found  in  this 
statute.  Therefore  I  think  it  is  impossible  to  construe  these 
words  as  including  such  products  as  those  which  were  sold  in 
the  present  case.  I  move  your  Lordships  that  the  judgment  of 
the  Court  below  be  affirmed  with  costs. 


LoED  Watson.  My  Lords,  I  concur.  The  jury  have  found 
that  the  maize  and  oats  were  imported  with  the  view  of  their 
being  first  subjected  to  a  process  of  grinding  or  crushing  and 
then  sold.  The  result  of  that  process  was  that  the  substances 
operated  upon  ceased  to  answer  the  statutory  description  of  a 
dutiable  article.  In  these  circumstances  I  find  it  impossible  to 
affirm  that  the  grains  were  brought  into  the  port  of  London  for 
sale  within  the  meaning  of  the  statute.  The  only  sale  by  the 
respondents'  firm  was  of  the  articles  manufactured  by  them 
which  were  not  subject  to  duty. 

LoED  Shand.    My  Lords,  I  am  of  the  same  opinion. 

If  it  could  have  been  shewn  that  flour  or  meal  imported  into 
this  country  could  well  be  described  as  "grain,"  I  think  the 
result  would  have  been  different ;  but  I  do  not  think  that  that 
could  be  successfully  maintained,  and  I  assume  that  nothing  of 
the  kind  was  even  attempted. 

The  words  of  the  statute  appear  to  me  to  imply  that  the 
article  is  to  be  sold  substantially  in  the  shape  in  which  it  is 
brought  in,  as  grain,  and  I  think  that  the  contention  of  the 
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appellants  could  only  have  been  successfully  maintained  if  the   H.  L.  (E.) 
statute  had  contained  different  words — words  such  as  these,  1896 
"  grain  imported  for  sale  or  for  manufacture  and  for  the  sale  of  cotton 
the  article  to  be  manufactured."  Vogan  &  Cc 

LoKD  Davey.    My  Lords,  I  am  of  the  same  opinion. 

Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  May  19,  1896. 

Solicitor  for  appellant :  The  City  Solicitor. 
Solicitors  for  respondents  :  Wansey,  Bowen  d  Co. 


[HOUSE  OF  LORDS.] 
LOCK  AND  TEOTMAN  ......     Appellants;  h.l.(e.) 

THE    QUEENSLAND     INVESTMENT  ^  -^'^is 
AND  LAND  MOKTGAGE  COMPANY,  [  Eespondents. 
LIMITED   .    .  ) 

'Company — Shareholder — Payment  of  Shares  in  advance  of  Calls — Interest  out 
of  Capital— Companies  Act  1862  (25  &  26  Vict.  c.  89)  ss.  14,  19,  38; 
Talle  A,  s.  7. 

The  directors  of  a  company  limited  by  shares  may  receive  paj^iient 
from  a  shareholder  of  any  amounts  remaining  unpaid  on  his  shares,  and 
may  pay  out  of  capital  interest  on  sums  so  paid  up  in  advance  of  calls, 
either  under  Table  A  of  the  Companies  Act  1862  (if  applicable),  or  under 
provisions  to  the  same  effect  in  the  company's  articles  of  association,  pro- 
vided they  do  so  in  good  faith  and  in  the  honest  exercise  of  the  discretion 
confided  to  directors. 

The  decisions  of  Stirling  J.  and  the  Court  of  Appeal  ([189G]  1  Ch.  397) 
affirmed. 

Bale  V.  Martin  (9  L.  R.  Ir.  498 ;  11  L.  R.  Ir.  371)  approved. 

The  respondent  company  was  incorporated  in  June  1878  by 
registration  under  the  Companies  Act  18G2  as  a  company 
limited  by  shares.  The  objects  for  which  the  companj^  was 
estabHshed  were  (inter  aha)  the  investment  and  loan  of  money 

A.  C.  1896.  3         2  L 
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H.  L.  (E.)  at  interest,  on  the  security  of  real  or  other  property  in  Queens- 
1896      land  and  elsewhere. 

Lock  The  company's  issued  capital  consisted  of  164,992  preferred! 
Queensland  ordinary  shares  of  11.  10s.  each,  fully  paid  or  fully  called  up,  and 
Investment  164,992  ordinary  shares  of  71.  each,  on  which  the  sum  of  11.  per 

AND  Land  ^  .  .  7 

MoETGAGE  share  only  had  been  called  up.  The  articles  of  association 
  *    contained  the  following  provisions  material  to  this  appeal : — 

"  Art.  2  :  The  articles  contained  in  Table  A  of  the  Companies 
Act  1862  shall  not  apply  .  .  .  ." 

"  Art.  40  :  The  board  shall  be  at  liberty  from  time  to  time  as 
they  think  fit  to  receive  payment  from  any  shareholder  of  the 
whole  or  any  part  of  the  amount  remaining  unpaid  on  any 
shares  held  by  him,  upon  such  terms  in  all  respects  as  the 
board  may  determine." 

"  Art.  150 :  All  dividends  on  shares  shall  be  declared  by 
general  meetings.  No  dividend  shall  be  made  except  out  of 
the  net  profits  of  the  company,  either  for  the  year  or  remaining 
over  from  previous  years  in  some  reserve  fund  or  otherwise,  but 
the  directors  may,  if  they  see  fit  so  to  do,  pay  out  of  the  capital 
of  the  company  interest  on  sums  paid  up  on  shares  in  advance 
of  calls." 

"  Art.  154  :  If  a  larger  amount  be  paid  up  on  some  shares 
than  on  others  of  the  same  class,  the  dividend  on  the  shares  of 
that  class  shall  be  paid  in  proportion  to  the  amount  paid  up  on 
each  share,  except  in  so  far  as  all  or  some  part  of  the  excess 
shall  have  been  received  by  the  board  on  the  terms  of  paying 
interest  thereon,  in  which  case  the  part  bearing  interest  shall 
not  be  reckoned  for  the  purposes  of  dividend. 

"  Art.  155  :  All  dividends  whether  upon  account  or  other- 
wise, and  all  interest  thereon  (if  any),  shall  belong  and  be 
payable  to  the  shareholders  who  shall  be  upon  the  register  of 
members  on  the  day  the  resolution  declaring  such  dividend 
shall  be  passed,  or  when  the  said  interest  shall  become  payable, 
without  reference  to  whether  they  shall  have  been  or  shall  be 
the  holders  of  their  shares  at  any  other  time  whatever." 

''Art.  158:  Unpaid  dividends  and  interest  on  shares  shall 
never  bear  interest  as  against  the  company." 

In  November  1891  the  directors  were  of  opinion  th  at 
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would  be  expedient  that  money  should  be  raised  for  the  pur-    H.  L.  (e.) 
pose  of  discharging  certain  terminable  debentures  issued  by  the  1896 
company  to  a  large  amount,  which  would  become  payable  at  lqc^ 
various  dates  during  1892  and  1893,  and  they  decided  that  the  ^ 
best  mode  in  the  interests  of  the  company  of  raising  the  amount  Investsient 

AND  Land 

required  would  be  by  accepting  payment  m  advance  of  calls  Mortgage 
from  each  shareholder  willing  to  come  into  the  scheme,  upon 
terms  that  the  company  should  pay  interest  at  the  rate  of  6  per 
cent,  per  annum  on  the  amount  paid  in  advance  of  calls.  A 
circular  explaining  the  scheme  was  sent  out  to  all  the  share- 
holders. In  response  to  and  on  the  terms  of  such  circular  the 
holders  of  20,000  shares  paid  to  the  company  in  advance  of  calls 
the  full  amount  uncalled  thereon,  namely,  61.  per  share,  and 
the  company  contracted  with  each  shareholder  to  pay  to  him 
interest  at  the  rate  of  6  per  cent,  per  annum  on  the  amount  so 
paid  by  him  in  advance  of  calls. 

The  whole  amount  received  from  the  shareholders  in  advance 
of  calls  as  aforesaid  was  in  fact  applied  in  redemption  of 
terminable  debentures  of  the  company,  and  the  appellants 
admitted  that  the  directors  of  the  company  acted  in  the  trans- 
action in  all  respects  in  good  faith. 

The  company  duly  paid  the  interest  accruing  due  in  respect 
of  the  amounts  so  paid  by  shareholders  in  advance  of  calls  up 
to  June  30,  1895.  By  the  balance-sheet  of  the  company  for  the 
year  ending  on  that  day,  and  by  the  report  of  the  directors 
thereon,  it  appeared  that  the  business  for  the  year,  after  pro- 
viding for  the  interest  on  debentures  and  the  interest  paid  to 
shareholders  as  aforesaid,  and  other  expenditure  on  revenue 
account,  resulted  in  a  loss  of  11,061Z.  14s.  2d. 

The  company  had  issued  453,900Z."  perpetual  debentures  and 
also  terminable  debentures,  of  which  244,556/.  were  outstanding. 
The  appellant  Lock  was  the  holder  of  500Z.  of  perpetual  deben- 
tures. The  appellant  Trotman  was  a  holder  of  shares  on  which 
no  payment  in  advance  of  calls  had  been  made. 

In  December  1895  the  appellants  Lock,  suing  on  behalf  of 
himself  and  all  other  holders  of  debentures  of  the  company,  and 
Trotman,  suing  on  behalf  of  himself  and  all  other  shareholders 
of  the  company  other  than  the  20,000  ordinary  shares  prepaid 
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H.  L.  (E.)   in  full  in  advance  of  calls,  brought  this  action  against  the 
1896      company,  claiming  an  injunction  to  restrain  the  company  from 
Lock      P^ymg  to  shareholders  who  had  prepaid  their  shares  in  full  in 
Queensland  ^^^^^^^  of  calls  any  interest  on  the  amount  prepaid,  except  out 
l^ESTMENT  of  the  net  profits  of  the  company.    Stirling  J.  refused  a  motion 
Mortgage  by  the  plaintiffs  for  an  order  restraining  the  company  until  the 
Company.    ^^-^^     ^-^^  action,  or  further  order,  from  paying  to  shareholders 
who  had  prepaid  their  shares  in  full  in  advance  of  calls  any 
interest  on  the  amount  prepaid,  except  out  of  net  profits.  This 
decision  was  affirmed  by  the  Court  of  Appeal  (Lindley,  Kay 
and  A.  L.  Smith  L.J  J.) ;  and  the  parties  consenting  that  the 
hearing  of  the  motion  should  be  treated  as  the  trial  of  the 
action,  an  order  was  made  dismissing  the  action.  (1) 


June  18.  Millar  Q.C.  and  E.  Brodie  Cooper-  for  the  appel- 
lants. The  payment  of  interest  on  money  advanced  in  such 
circumstances  as  exist  in  the  present  case  is  not  authorized  by 
Table  A  or  the  150th  article,  which  in  the  present  case  is  sub- 
stituted for  Table  A.  A  long  series  of  decisions  shews  that 
interest  can  only  be  paid  on  money  lent  in  advance  of  calls  out 
of  funds  which  are  applicable  to  the  payment  of  profits.  Out- 
.side  creditors  alone  are  entitled  to  be  paid  out  of  capital.  In 
this  case  it  is  not  really  interest  at  all,  but  an  illegal  return  of 
■capital.  The  prepayment  was  not  a  loan  but  a  payment  of 
moneys  which  the  shareholders  were  already  under  an  obliga- 
tion to  pay.  It  was  a  mere  device  to  avoid  making  a  call. 
The  relation  established  is  not  that  of  debtor  and  creditor, 
but  of  member  and  company.  It  is  the  company's  money, 
and  the  members  can  never  recover  it ;  thus  no  debt  is  created  : 
Companies  Act  1862,  s.  38,  sub-s.  7.  Page  Wood  V.-C.  in 
Macdougall  v.  Jersey  Imperial  Hotel  Co.  (2)  held  that  any 
payment  to  shareholders  out  of  capital  and  before  a  dividend 
had  been  realized  was  ultra  vires;  so  In  re  Natioiial  Funds 
Assurance  Co.  (3) ;  Flitcroft's  Case  (4) ;  Guinness  v.  Land 
Corporation  of  Ireland.  (5)    In  the  last  case  (6)  Cotton  L.J. 


(1)  [1896]  1  Cli.  397. 

(2)  2  H.  &  M.  528. 

(3)  10  Ch.  D.  118. 


(4)  21  Ch.  D.  519,  533. 

(5)  22  Ch.  D.  349. 

(6)  22  Ch.  D.  at  p.  375. 
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describes  capital  as  "  the  fund  wliich  is  to  pay  the  creditors  in  H.  L.  (e.) 
the  event  of  the  company  being  wound  up  "  ;  and  consequently  1896 
''whatever  has  been  paid  by  a  member  cannot  be  returned  to  lock 

him."    Equally  decisive  is  Masonic  and  General  Life  Assiir-  Queensland 

a7ice  Go.  v.  Sharpe.  (1)     Stirling  J.  below  relied  on  Dale  v.  Investment 

.  .      .  AND  Land 

Martin  (2) — a  case  never  cited  before  except  m  In  re  Exchange  Moetgage 
Drapery  Co.  (3)  The  present  case  is  within  the  mischief  aimed 
at  by  Trevor  v.  Whitworth  (4),  and  is  a  trafficking  by  the  com- 
pany in  its  own  capital ;  and  the  effect  of  Ooregum  Gold  Mining 
Co,  of  India  v.  Boper  (5)  is  that  by  no  device  may  capital  be 
returned  to  shareholders.  It  is  a  breach  of  the  obligation 
imposed  by  the  Legislature  upon  the  company  as  a  condition 
of  the  statutory  limitation  of  liability  by  shares,  that  the  regis- 
tered capital  of  the  company  shall  be  reserved  for  the  payment 
of  the  company's  debts.  What  is  being  done  is  obviously  unfair 
to  the  great  body  of  shareholders  who  have  not  paid  calls  in 
advance,  and  is  open  to  the  gravest  abuse. 

Graham  Hastings  Q.C.  and  C.  E.  E.  Jenkins  for  the  respon- 
dents were  not  heard. 


LoED  Halsbuey  L.C.  My  Lords,  I  have  heard  with 
surprise  that  some  difficulty  has  been  supposed  to  arise  with 
regard  to  the  true  construction  of  the  statute  to  which  reference 
has  been  made  in  this  case.  It  appears  to  me  that,  applying 
the  ordinary  principle  of  construing  statutes  in  the  usual  way, 
by  giving  to  each  member  of  a  sentence  its  true  and  ordi- 
nary meaning,  there  is  no  difficulty  in  the  proper  decision  of 
this  case. 

The  language  of  the  7th  section  of  Table  A  seems  to  me 
not  susceptible  of  any  doubt  at  all.  Whatever  might  have 
been  argued  with  reference  to  what  has  been  called  the  general 
law  without  Table  A,  or  without  that  portion  of  it  to  which 
reference  has  been  made,  I  confess  I  do  not  think  it  very 
material  to  consider ;  because  the  insertion  of  Table  A  witli 
the  7th  section,  giving  a  sanction  by  the  Legislature  to  an 


(1)  [1892]  1  Ch.  154. 

(2)  9  L.  E.  Ir.  498;  11  L.  E.  Ir. 
371. 


(a)  ;;8  ch.  i).  iii,  174, 

(•])  12  A]>p.  Cas.  409. 
(5)  [1892]  A.  C.  12"). 


466 


HOUSE  OF  LOEDS 


[1896] 


H.  L.  (E.)   arrangement  which  is  exactly  the  same  as  the  present  arrange- 

1896      ment  in  principle,  and  indeed  almost  in  words,  seems  to  me  to 

Lock      remove  all  doubt  whatever  from  this  matter.     The  relation 

Queensland  ^  company  and  the  members  is  intelligible  enough,  and, 

Investment  but  for  the  example  given  in  Table  A,  some  of  the  arguments 
AND  Land  . 

Mortgage  that  we  have  heard  might  have  found  some  place.  I  suppose 
Company.  reason  of  there  being  a  doubt  in  the  minds  of  the 

Lord  Haisbury  Legislature  as  to  whether  or  not  that  would  be  considered  to 
be  a  legitimate  arrangement  that  this  7th  section  was  expressly 
inserted.  Whatever  may  be  the  meaning  of  it,  or  whatever 
reason  the  Legislature  may  have  had  for  placing  it  there,  there 
it  is,  and  to  argue  that  it  is  ultra  vires  to  do  that  which  the 
Legislature  has  expressly  sanctioned  in  the  example  it  has 
given  of  the  articles  of  association  in  the  statute  itself  seems 
to  me  to  be  somewhat  absurd. 

Of  course,  if  you  can  introduce  into  the  language  which  the 
Legislature  has  used  other  language  which  would  have  a  different 
effect  (and  that  has  been  practically  the  argument  addressed 
to  your  Lordships),  you  may  turn  any  statute  or  any  section 
of  any  statute  into  an  absurdity.  But  Table  A  and  the  7th 
section  expressly  say  that  "  the  directors  may,  if  they  think 
fit,"  make  such  an  arrangement  as  has  here  been  made ;  and 
every  effort  to  turn  those  plain  words  into  something  else  has 
resulted,  on  the  part  of  the  learned  counsel  who  argued  it,  in 
an  admission  that,  without  the  addition  of  some  words,  they 
cannot  get  into  that  7th  section  that  which  their  argument 
requires. 

Then,  my  Lords,  it  remains  that  that  is  an  arrangement 
which  the  Legislature  has  sanctioned  in  the  case  of  Table  A,  and 
the  statute  expressly  gives  that  as  an  example  of  what  may  be 
done  unless  the  company  think  proper  to  adopt  articles  of  their 
own.  In  this  case  they  have  adopted  articles  of  their  own 
which  have  precisely  the  same  effect.  Under  these  circum- 
stances it  appears  to  me  that  it  is  an  undue  compliment  to  the 
doubts  which  have  been  suggested  to  do  more  than  say  that  I 
entirely  concur  in  every  word  of  the  judgment  of  FitzGibbon  L.  J. 
in  Ireland  and  in  every  word  of  the  judgment  of  Lindley  L.J. 
in  this  country. 
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The  only  commentary  I  am   disposed  to  make  is  that   H.  L.  (E.) 
Liindley  L,J.  does  seem  to  suggest  that  the  words  are  not  1896 
absolutely  apt  for  the  purpose.    With  the  greatest  deference  to  lqck 
his  Lordship,  I  do  not  concur  in  that  opinion.    It  seems  to  me  Queensland 
that  the  words  are  very  plain  and  apt  for  the  purpose  for  -'■^^^^^^^^^ 
which  they  are  designed  by  the  Legislature,  and  it 'would  be,  to  Mortgage 
my  mind,  a  most  perverse  proceeding  to  construe  these  words 
in  any  different  sense  because  by  some  improper  use  of  the  ^^^^gj^^"'^ 
power  thus  given  it  might  be  made  mischievous  in  its  opera- 
tion.    If  it  were  mischievous  in  its  operation  and  necessarily 
mischievous  it  would,  to  my  mind,  be  no  argument,  if  the 
statute  has  expressly  authorized  the  thing  to  be  done.  But, 
as  a  matter  of  fact,  what  has  been  done  in  this  particular  case 
is  admitted  to  have  been  done  perfectly  bona  fide  and  with  no 
such  abuse  as  it  has  been  pointed  out  might  result.   "What  the 
case  would  be  if  any  directors  thought  proper  to  abuse  the 
power  so  given  for  the  indirect  purpose  of  doing  that  which 
the  statute  forbids,  it  is  not  necessary  to  consider,  because  that 
question  does  not  arise  here.    It  appears  to  me  that  the  argu- 
ment is  reduced  to  this  :  that  because  a  particular  provision  is 
capable  of  being  misused,  although  the  Legislature  has  sanc- 
tioned the  use  of  it,  therefore  your  Lordships  are  called  upon  to 
repeal  the  statute  and  to  say  that  the  legitimate  and  proper  use 
should  not  be  permitted.  That  seems  to  me  to  be  a  view  which 
is  wholly  inadmissible. 

I  therefore  move  your  Lordships  that  this  appeal  be  dismissed 
with  costs. 

Lord  Herschell.  My  Lords,  I  am  of  the  same  opinion, 
and  I  shall  trouble  your  Lordships  with  very  few  words,  because 
I  entirely  agree  with  my  noble  and  learned  friend  that  the  case 
is  a  particularly  clear  one. 

It  is  not  susceptible  of  contention  that  to  do  what  s.  7  of 
Table  A  provides  for  can  be  ultra  vires.  The  Legislature  can 
never  have  enacted  that  if  the  company  do  not  otherwise  pro- 
vide their  articles  of  association  shall  be  such  as  will  provide 
for  something  ultra  vires.  The  present  case  comes  within  the 
very  terms  of  s.  7  of  Table  A. 


Company 

Lord.Herschell 
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H.  L.  (E.)  But  then  it  is  said  that  these  terms  must  be  quahfied  or 
1896  limited,  inasmuch  as  it  never  can  be  lawful  to  make  a  payment 
Lock  a  member  in  his  character  of  member  out  of  the  capital  of 

Queensland  company — that  such  a  payment  could  only  be  made  out  of 
Investment  profits.   My  Lords,  it  seems  to  me  that  there  is  no  iustificatiott 

AND  Land    „      .        ,.  .  .      .  . 

Moetgage  lor  msertmg  any  qualification  or  limitation  m  the  very  clear 
words  used  in  s.  7  of  Table  A. 

But,  besides  that,  I  think  it  is  a  fallacy  to  speak  of  this  pay- 
ment of  interest  as  being  a  payment  made  to  a  member  in  his 
character  of  member.  As  member  he  has  no  right  to  have  that 
interest  paid;  to  him:  he  could  not  claim  it.  As  member  he 
was  under  no  obligation  to  make  the  payments  in  consideration 
of  which  the  company  undertook  to  pay  the  interest.  When, 
therefore,  the  company,  although  they  received  the  money  from 
a  member,  received  it  from  him  without  any  obligation  upon 
him  as  a  member  to  pay  it,  and  undertook  to  make  a  payment 
to  him  in  consideration  of  it  which  they  were  not  under  any 
obligation  to  make  to  him  as  a  member,  it  seems  to  me  that  it 
is  manifestly  erroneous  to  describe  this  as  a  payment  made  to  a 
member  in  his  character  of  member.  If  so,  the  whole  argument 
falls  to  the  ground. 


Lord  Macnaghten.  My  Lords,  I  agree.  Sect.  7  of  Table 
A  authorizes  the  directors  of  a  company  limited  by  shares  to 
agree  with  any  member  for  an  advance  of  money  on  the  terms- 
that  the  money  so  advanced  is  to  be  applied  in  discharge  of  the 
member's  liability  on  his  shares  when  and  as  that  liability  ripens 
into  a  debt  presently  payable,  and  that  in  the  meantime  the 
member  is  to  be  entitled  to  interest  on  the  advance  as  if  he  were 
an  ordinary  creditor  of  the  company.  The  interest  is  to  be  due 
to  him  in  the  character  of  creditor,  not  in  his  character  a& 
member.  I  think  that  is  the  plain  meaning  of  the  section,  and 
that  you  cannot  give  the  section  another  meaning  unless  you 
qualify  the  word  "  interest  "  by  reading  in  or  inserting  the  words 
"contingent  on  profits,"  or  some  other  words  indicating  that 
interest  is  payable  only  out  of  moneys  applicable  for  the  pay- 
ment of  dividends.  Of  course,  an  arrangement  of  this  sort  to  be 
good  and  valid  must  be  made  in  good  faith  and  in  the  honest 
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exercise  of  the  discretion  confided  to  directors.   Directors  acting   H.  L.  (E.) 

otherwise  would  be  exposed  to  very  serious  HabiHty,  and  might  1896 

be  called  upon  to  repay  all  moneys  improperly  paid  out  of  capital  lock 

under  colour  of  paying  interest.  Queensland 

Investment 

LOED  MoEEis.    My  Lords,  I  concur.  Mortgage 


Company. 


'  LoED  Shand.  My  Lords,  I  am  of  the  same  opinion.  I 
think  the  reasons  in  support  of  the  judgment  have  been 
extremely  well  expressed,  if  I  may  venture  to  say  so,  by  Lindley 
and  Kay  L.J  J.  in  the  Court  below,  and  I  entirely  concur  in  the 
reasons  which  your  Lordships  also  have  given  for  affirming  the 
judgment. 

Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  June  18,  1896. 


Solicitors  for  appellants  :  Ashurst,  Morris,  Crisp  d  Co. 
Solicitors  for  respondents  :  Trinder  d  Capron. 
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H.L.(E.)   HULBEET  AND  CEOWE    ......  Appellants; 

MAEY  CATHCAET  ........  Eespondent. 

Fractice — Procedure — Non-payment  of  Costs — Sequestration — Discretion — ■ 
Order  xliii.  r.  7. 

When  application  is  made  for  leave  to  issue  a  sequestration  for  non- 
payment of  costs  the  Court  or  judge  should  be  satisfied  that  the  application 
is  reasonable,  but  it  is  not  necessary  to  point  to  any  particular  property 
which  may  be  made  available  for  the  payment  of  the  costs  by  sequestration. 

When  the  Court  or  judge  to  whom  the  application  is  made  has  exercised 
a  discretion  and  made  an  order,  that  order  ought  not  to  be  interfered  with 
by  a  superior  Court  unless  it  is  shewn  that  there  has  been  an  improper 
exercise  of  the  discretion  or  some  miscarriage  of  justice. 

The  following  statement  is  taken  from  the  judgment  of  Lord 
Herschell : — 

In  this  case  orders  were  made  upon  several  occasions  for  the 
payment  by  the  respondent  to  the  appellants  of  the  costs  of 
certain  proceedings.  The  total  sum  thus  ordered  to  be  paid  by 
way  of  costs  between  December  12,  1893,  and  February  26, 
1894,  amounted  to  62L  13s.  8cZ.  ISTone  of  those  sums  ordered 
by  the  Court  to  be  paid  by  the  respondent  to  the  appellants 
have  been  paid. 

Under  those  circumstances  the  appellants  applied  at  cham- 
bers for  an  order  of  sequestration,  and  an  order  was  made  by 
the  master  at  chambers  that  a  writ  of  sequestration  should 
issue  against  the  respondent's  separate  estate  not  subject  to 
any  restriction  against  anticipation,  unless  by  reason  of  s.  19 
of  the  Married  Women's  Property  Act,  1882,  the  property 
should  be  liable  to  sequestration  notwithstanding  such  restric- 
tion. The  order  so  made  was  affirmed  on  appeal  by  Law- 
rance  J.,  and  again  by  the  Divisional  Court  (Wills  and 
Collins  JJ.).  The  Court  of  Appeal  (Lord  Esher  M.E.,  Kay 
and  A.  L.  Smith  L.J  J.),  to  whom  there  was  a  further  appeal 
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by  the  respondent,  reversed  those  orders,  and  it  is  from  that  H.  L.  (E.) 
decision  that  the  present  appeal  is  brought.  1896 

The  apphcation  was  made  upon  an  affidavit  alleging  that  hulbeet 
"  the  defendant  is  possessed  of  considerable  wealth,  and  is  in  q^^^caet 

receipt  of  a  yearly  income  of  3500L  or  thereabouts  from  pro-   

perty  both  real  and  personal."  That  property,  thh  affidavit 
went  on  to  say,  was  comprised  in  two  settlements  in  each  of 
which  there  was  a  restraint  upon  anticipation,  but  nevertheless 
it  shewed  the  respondent  to  be  in  receipt  of  a  considerable 
income.  There  was  no  answer  put  in  by  way  of  reply  to  that 
affidavit,  and  therefore  the  matter  proceeded  upon  the  state- 
ments contained  in  the  affidavit. 

By  Order  XLiii.  r.  7,  "  No  subpoena  for  the  payment  of 
costs,  and,  unless  by  leave  of  the  Court  or  a  judge,  no  seques- 
tration to  enforce  such  payment,  shall  be  issued." 

May  5.  Osioald,  Q.C.,  and  G.  H.  Mallinson,  for  the  appel- 
lants. The  issue  of  the  writ  of  sequestration  is  a  matter  of 
discretion,  and  the  discretion  was  rightly  exercised  by  the  master, 
and  it  is  difficult  to  understand  why  the  Court  of  Appeal  should 
have  overruled  the  master  and  judges  below.  There  are  large 
estates  and  timber  which  the  sequestrator  can  sell.  Why  should 
the  Court  place  obstacles  in  the  way  of  a  creditor  seeking  to 
enforce  just  debts  ?  There  is  no  foundation  either  in  law  or 
common  sense  for  the  doctrine  that  the  sequestrator  must 
prove  that  there  is  property  against  which  the  writ  can  operate, 
and  there  are  authorities  which  shew  that  he  is  imder  no  such 
necessity.  The  Debtors  Act,  1869,  s.  8,  made  arrest  unneces- 
sary ;  and  Order  XLiii.  r.  7  gives  the  Court  or  judge  a  discre- 
tion. In  Snoio  V.  Bolton  (1)  Fry  J.  ordered  sequestration  to 
issue  for  payment  of  costs.  In  Croiother  v.  Elgoocl  (2)  the 
Court  of  Appeal  refused  to  interfere  with  the  discretion  exer- 
cised by  Kay  J.  to  punish,  and  Cotton  L.J.  said  the  question 
was  whether  the  debtor  once  had  the  money. 

That  there  is  no  necessity  to  prove  the  existence  of  property 
is  shewn  in  Clinton  v.  Clinton  (3),  which  was  a  case  of  aHmony. 

-   (1)  17  Ch.  D.  483.  (2)  31  Oh.  IX  GOl. 

(3)  L.  1^.  1  P.  &  D.  215. 
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H.  L.  (E.) 
1896 

HULBEET  ^ 
V. 

Cathcaet. 


Lord  Penzance  said :  "  Tlie  writ  must  go,  and  you  must 
make  what  use  of  it  you  can."  In  Hijde  v.  Hyde  (1)  seques- 
tration was  ordered  without  personal  service,  and  in  general 
terms  without  defining  the  property  of  the  married  woman ; 
but  it  was  to  operate  only  against  arrears,  not  against  future 
property  which  the  married  woman  was  restrained  from  antici- 
pating.  In  Miller  v.  Miller  (2)  the  authority  of  Kindersley  V.-C. 
and  other  equity  judges  was  cited  by  Lord  Penzance  to  prove 
that  it  was  the  old  practice  of  the  Court  of  Chancery  before  the 
Debtors  Act  without  attachment  to  issue  sequestration.  At 
the  date  of  the  sequestration  there  were  arrears  of  rent  as  to 
which  the  restraint  on  anticipation  had  gone  :  Hood  Barrs  y, 
Heriot.  (3)  See  also  In  re  Lumley,  Ex  parte  Cathcart  (4), 
Worj^all  V.  Worrall  (5),  In  re  Armstrong  (6),  and  Married 
Women's  Property  Act,  1882,  s.  19. 

The  respondent  in  person. 

Oswald,  Q.C.,  replied. 

LoED  Herschell  (after  stating  the  facts  given  above).  My 
Lords,  the  Court  of  Appeal  reversed  the  order  of  the  Court  below 
upon  the  ground  that  it  was  not  shewn  in  the  appellants'  affidavit 
that  there  was  property  of  the  respondent  which  could  be  made 
available  if  the  sequestration  were  to  issue,  and  that  inasmuch 
as  by  the  7th  rule  of  Order  xliii.  no  subpcena  for  the  payment 
of  the  costs  and,  unless  by  the  leave  of  the  Court  or  a  judge, 
no  sequestration  to  enforce  such  payments  shall  be  issued,"" 
the  discretion  which  the  judge  was  to  exercise  ought  so  to  be 
exercised  as  that  unless  the  person  applying  for  the  sequestra- 
tion shewed  that  the  sequestration  could  be  made  available  in, 
respect  of  property  of  the  respondent  which  would  enforce 
satisfaction  by  the  payment  of  costs,  the  sequestration  ought 
not  to  issue.  Kay  L.J.  said  that  the  sequestration  was  really 
wanted  because  they  meant  to  employ  the  sequestrator  to  find 
out,  if  he  could,  some  kind  of  property  to  which  the  lady  might 
be  entitled. 


(1)  13  P.  D.  166. 

(2)  L.  E.  2  P.  &  D.  54. 

(3)  [1896]  A.  C.  174. 


(4)  [1894]  2  Ch.  271. 

(5)  11  Times  L.  E.  573. 

(6)  21  Q.  B.  D.  264. 
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My  Lords,  I  confess  it  does  not  seem  to  me  that  there  would  H.  L.  (e.) 

be  anything  wrong  in  the  use  of  a  sequestration  for  a  purpose  of  1896 

that  kind.   It  is  to  be  observed  that  the  respondent  was  ordered  Hulbeet 

by  a  Court  of  Justice  to  pay  these  costs,  and  that  those  orders  q^thcaet 

of  the  Court  had  been  treated  with  contempt.    That  being  so,  ^  — - ,  „ 

^  ,  ^'^^'^  Herschell. 

it  is,  as  it  seems  to  me,  only  right  and  proper  that  every  legal   

process  should  be  employed  to  compel  the  person  who  has 
treated  those  orders  with  contempt  no  longer  to  treat  them  with 
contempt,  but  to  make  the  payment  which  those  orders  directed. 
No  doubt  it  is  in  the  discretion  of  the  judge  whether  or  not  he 
will  issue  the  order.  That  discretion  is  a  matter  for  the  first 
time  introduced  under  the  Judicature  Act.  Before  that  there 
was  as  a  matter  of  course  a  subpoena  for  costs  if  the  order  for 
payment  was  not  obeyed.  That  was  followed  by  an  attach- 
ment. The  attachment  was  followed  by  a  sequestration.  The 
creditor  who  ought  to  have  been  paid  the  costs  had  the  right  to 
that  process  of  the  Court  to  enforce  them.  The  first  change 
made  was  in  the  Debtors  Act,  which  did  away  with-  the  attach- 
ment of  the  body  of  the  debtor ;  then  there  was  a  provision  that 
you  might  have  a  sequestration  though  you  could  no  longer 
attach  the  person  of  the  debtor.  Then  came  the  Judicature 
Act,  the  object  of  which  was  to  simplify  the  procedure,  and  to 
render  it  unnecessary  to  go  through  the  process  of  subpoena 
first  and  then  the  subsequent  applications,  but  to  enable  the 
order  to  be  obtained  in  the  first  instance  for  a  sequestration 
without  the  other  preliminaries.  But  having  made  the  pro- 
vision for  the  immediate  issue  of  the  sequestration  without  those 
preliminaries,  it  was  of  course  necessary  to  take  precautions 
against  abuse.  The  subpoena  which  had  to  be  first  served  gave 
the  party  notice,  and  gave  him  an  opportunity  of  making  pay- 
ment before  so  stringent  a  measure  as  the  sequestration  was  put 
in  force.  It  would  not  have  done  to  have  allowed  the  sequestra- 
tion to  be  immediately  issued  at  the  instance  of  the  creditor  and 
without  any  previous  notice,  and  consequently  one  can  quite 
well  imderstand  why  an  order  of  the  judge  was  interposed  in 
order  that  he  might  see  that  this  more  summary  procedure  was 
not  made  the  subject  of  abuse  by  the  creditor ;  but  I  do  not  my- 
self think  that  it  had  any  further  object :  I  think  it  was  intended 
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Lord  Herschell. 


H.  L.  (E.)   to  enable  the  debtor  to  bring  before  the  judge  any  reason  which 
1896      would  satisfy  him  that  the  sequestration  ought  not  to  issue. 
HuLBERT    One  of  those  reasons  undoubtedly  would  be  proof  to  the  judge 
Cathcart.  sequestration  would  be  a  mere  idle  and  futile  proceed- 

ing, adding  to  the  costs  and  securing  no  advantage  to  the 
creditor.  No  doubt  that  would  be  a  ground  upon  which  a 
judge  might  refuse  to  issue  a  sequestration.  Or  it  might  be 
shewn  that  the  debtor  was  about  to  pay — had  given  notice  that 
as  soon  as  certain  rents  were  received  payment  would  be  made, 
or  had  given  security.  Numberless  other  cases  might  be  sug- 
gested in  which  the  judge  might  have  refused  to  issue  the 
sequestration ;  but  I  cannot  myself  agree  with  the  view  which 
seems  to  have  been  entertained,  that  it  rests  with  the  creditor 
who  has  obtained  from  the  Court  an  order  for  the  payment  of 
his  costs  to  ferret  out,  first,  information  as  to  the  means  of  the 
debtor,  and  then  to  secure  proof  that,  if  he  gets  the  sequestra- 
tion order,  the  sequestrator  will  be  able  practically,  by  the 
stringency  of  the  process,  to  procure  for  him  his  costs.  I  think 
that  puts  the  issue  upon  the  wrong  person.  Prim^  facie,  the 
person  who  has  obtained  an  order  of  the  Court  which  has  been 
treated  with  contempt  has  a  right  to  the  process  of  the  Court 
to  secure  that  its  orders  shall  not  be  so  treated ;  and  it  seems  to 
me  to  rest  upon  the  debtor  who  alleges  .that  the  proceeding 
would  be  futile  to  shew  to  the  Court  that  it  would  be  so. 

Now,  in  the  present  case  it  is  stated  that  the  respondent  has 
a  large  yearly  income,  and  I  do  not  think  there  is  anything  to 
shew  that  this  sequestration  will  necessarily  and  inevitably  be 
futile.  It  is  enough  to  say  that.  It  is  impossible  now  to 
determine,  and  this  is  not  the  time  for  it,  what  could  be  seized, 
or  whether  the  result  of  the  proceeding  will  be  to  secure  to  the 
appellants  their  debt  or  not.  Of  that  they  take  the  risk.  There 
are  certain  arrears  of  a  married  woman's  income  which  this 
House  has  held  would  be  available.  That  such  arrears  exist  in 
the  present  case,  I  admit,  is  not  shewn ;  on  the  other  hand,  it  is 
not  shewn  that  there  are  not  such  arrears. 

I  cannot  myself  also  do  otherwise  than  express  the  opinion 
that  where  an  order  for  a  sequestration  has  been  made  by  a 
master  and  confirmed  by  the  Court  in  which  he  is  master, 
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namely,  the  Divisional  Court  of  Queen's  Bencla,  the  exercise  of  H.  L.  (E.) 

that  discretion  ought  not  to  be  interfered  with  unless  it  is  clear  1896 

that  it  has  proceeded  on  some  erroneous  principle.    It  ought  Hulbert 

not  to  be  reversed  merely  because  if  it  had  come  in  the  first  cathcabt. 

instance  before  another  tribunal  that  tribunal  might  have  LordHerachei 

decided  the  matter  differently.    I  do  not  see  any  ground  myself   

for  interfering  v^ith  the  judgment  of  the  Divisional  Court  of 
Queen's  Bench  ;  and  for  these  reasons  I  think  that  the  appeal 
must  be  allowed  with  costs,  both  here  and  in  the  Court  of 
Appeal.    I  move  your  Lordships  accordingly. 

Lord  Watson.  My  Lords,  I  entirely  concur  in  what  has 
been  said  by  my  noble  and  learned  friend.  I  think  the  discre- 
tion vested  in  the  judge  by  Order  XLiii.  r.  7  was  rightly 
exercised  by  Lawrance  J.,  and  that  there  were  no  grounds  for 
disturbing  its  exercise  by  the  Court  of  Appeal. 

LoED  Macnaghten.  My  Lords,  I  agree.  The  rule  that 
provides  that  an  order  for  sequestration  is  not  to  issue  without 
the  leave  of  the  Court  or  the  judge  seems  to  me  to  be  a  very 
proper  provision.  It  is  right,  I  think,  that  the  Court  or  the 
judge  before  whom  the  matter  is  brought  should  be  satisfied 
that  the  application  for  a  sequestration  is  not  an  application 
made  for  the  purpose  of  increasing  costs  or  too  hasty,  or  in  any 
way  unreasonable.  But  I  do  not  think  it  is  necessary  that 
the  applicant  should  be  able  to  point  to  some  particular  pro- 
perty which  may  be  made  available  for  the  payment  of  the 
costs  by  the  process  of  sequestration.  And  it  seems  to  me  that 
when  the  Court  or  the  judge  to  whom  the  application  is  made 
has  exercised  a  discretion  and  made  an  order,  that  order  ought 
not  to  be  interfered  with  by  a  superior  Court  unless  it  is  shewn 
that  there  has  been  an  improper  exercise  of  the  discretion  or 
some  miscarriage  of  justice. 

LoED  Shand.    My  Lords,  I  am  of  the  same  opinion,  and 
have  nothing  to  add. 

LoED  Davey.  My  Lords,  the  rule  which  has  been  referred 
to  seems  to  me  to  have  vested  in  the  judge  before  whom  the 
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H.  L.  (E.)   case  may  come  a  discretion  as  to  whether  a  sequestration  for 
1896      costs  should  issue  in  that  particular  case.    No  douht,  my 
HuLBEKT    Lords,  it  is  what  may  be  called  a  judicial  discretion  ;  but  if  the 
Cathoaet.   l^s-i^n^^  i^<^ge  below  has  exercised  his  discretion,  it  ought  not 
LorlDTvey.       ^®  interfered  with  by  a  court  of  appeal  unless  the  judge 

  below  has  decided  the  case  upon  an  erroneous  principle,  or  has 

omitted  to  take  into  consideration  something  which  ought  to 
have  influenced  his  judgment. 

Now,  my  Lords,  I  cannot  see,  in  the  present  case,  any 
suggestion  that  in  the  Court  below  Lawrance  J.  or  the  master 
before  whom  the  case  came  did  not  exercise  his  discretion.  I 
think  he  did  so.  He  exercised  his  discretion  by  allowing  the 
writ  of  sequestration  to  issue.  If  we  were  to  encourage  appeals 
from  an  order  of  a  master  or  a  judge  in  chambers  on  a  question 
such  as  this,  we  should  be  leading  to  the  multiplication  of  idle 
appeals  on  mere  questions  of  practice  which  ought  to  be  settled 
one  way  or  the  other  by  the  judge  before  whom  they  first  come, 
and  to  the  piling  up  of  perfectly  useless  costs. 

I  do  not  say,  and  I  do  not  think  it  necessary  to  say,  whether 
I  should  or  should  not  have  exercised  my  discretion  if  it  had 
come  before  myself  in  the  first  instance  in  the  same  way  as 
Lawrance  J.  has  done.  I  agree  with  the  Court  of  Appeal  that 
if  it  be  made  reasonably  clear  that  the  sequestration  is  an  idle 
proceeding,  and  cannot  result  in  obtaining  payment  of  the 
judgment  debt  out  of  any  property  of  the  debtor  or  serving  any 
other  useful  purpose,  and  can  only  result  in  adding  to  the  costs 
of  the  proceedings,  then  the  sequestration  ought  not,  speaking 
generally,  to  issue.  The  affidavit  in  the  present  case  does  not 
appear  to  me,  I  own,  to  point  out  any  property  to  which  the 
sequestration  can  apply ;  but  I  agree  with  what  has  been  said 
by  my  noble  and  learned  friend  now  on  the  woolsack,  that 
where  a  debtor  is  keeping  off  his  judgment  creditor  at  arm's 
length  you  are  not  to  be  nice  in  finding,  out  reasons  for  pre- 
venting the  creditor  making  use  of  such  legal  weapons  as  the 
law  places  in  his  hands  for  the  purpose  of  recovering  his  debt ; 
and  if  the  creditor  says  that  he  is  willing  to  take  the  chance  of 
whether  he  recovers  anything  or  not,  I  think  the  judge  in  the 
Court  below,  the  judge  who  has  to  exercise  his  discretion, 
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might  legitimately  consider  that  it  was  a  case  in  which  the  H.  L.  (E.) 
writ  might  issue  notwithstanding  that  the  affidavit  failed  to  1896 

point  out  any  particular  class  of  property  to  which  it  could  Hulbert 

apply.    I  therefore  concur  with  your  Lordships  in  thinking  cathcaet 

that  this  appeal  should  be  allowed.   

Order  of  the  Court  of  Appeal  reversed,  and  orders 
of  the  Queen  s  Bench  Division  restored  tvith 
costs  here  and  below  :  cause  remitted  to  the 
Queen's  Bench  Division. 

Lords'  Journals,  May  5,  1896. 

Solicitor  for  appellants  \  A.  J.  Pidduch, 


[HOUSE  OF  LORDS.] 

THE  GUAEDIANS  OF  WEST  HAM 
UNION  

AND 

THE  CHUKCHWAEDENS  AND  OVEK- 
SEEES  AND  GUAEDIANS  OF  THE 
POOE  OF  THE  PAEISH  OF  ST. 
MATTHEW,  BETHNAL  GEEEN 

Foor  Law — Guardians — Limitation  of  Time  for  Payment  of  Deht — Jurisdiction 
of  House  of  Lords  over  Costs — Costs  of  Appeal  in  House  of  Lords — Foor 
Law  (Fayment  of  Debts)  Act  1859  (22  &  23  Vict.  c.  49)  ss.  1,  4. 

An  or(Jer  of  this  House  for  payment  of  the  costs  of  an  appeal  without 
specifying  the  amount  does  not  constitute  a  "debt,  claim  or  demand 
lawfully  incurred  or  become  due "  within  the  meaning  of  the  Poor  Law 
(Payment  of  Debts)  Act  1859  ss.  1,  4,  until  the  amount  has  been  certified 
by  the  Clerk  Of  the  Parliaments  under  the  Standing  Orders,  and  the  time 
for  payment  limited  by  that  Act  runs  from  the  date  of  the  certificate  ami 
not  from  the  date  of  the  order. 

This  House  has  an  inherent  jurisdiction,  independent  of  statute,  over 
costs  in  proceedings  before  itself. 

The  decision  of  the  Court  of  Appeal  ([1805]  1  Q.  B.  GG2)  reversed. 

The  following  statement  of  facts  is  taken  from  the  judomcnt 
of  Lord  Herschell : — 

On  March  20,  1894,  this  House  resolved  that  an  order  or 
A.  C.  189G.  3         o  M 
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H.  L.  (E.)   judgment  of  the  Court  of  Appeal,  and  also  the  order  or  judg- 
1896      ment  of  the  Queen's  Bench  Division  affirmed  by  it,  should  be 
Guardians  of  reversed,  and  further  that  the  respondents  should  pay  to  the 
^Union^^  appellants  the  costs  incurred  by  them  in  respect  of  the  appeal 
^-        to  this  House.  (1)    Some  controversy  having  arisen  about  the 
wAEDENs,  &c.,  form  of  the  order,  it  was  not  finally  settled  until  June  12,  1894. 
St.  Matthew,  The  appellants  then  delivered  their  bill  of  costs  in  the  appeal 
^Geben^    from  the  Court  of  Appeal  to  this  House,  which  was  taxed  in 

  July ;  and  on  August  3  the  Clerk  of  the  Parliaments  certified 

the  amount  of  the  costs  to  be  2981.  17s.  2cZ.  On  October  24 
following,  the  judgment  of  this  House  was  made  a  rule  of  the 
Queen's  Bench  Division.  The  appellants  having  threatened  to 
levy  an  execution  on  the  property  of  the  guardians  of  Bethnal 
Green,  that  Court  (Wills  and  "Wright  JJ.)  granted  a  stay  of 
execution,  on  the  ground  that  the  time  allowed  for  payment  of 
the  costs  under  the  Poor  Law  (Payment  of  Debts)  Act  1859 
had  elapsed,  and  that  payment  therefore  could  not  be  enforced. 
That  decision  was  affirmed  by  the  Court  of  Appeal  (Lord 
Esher  M.E.,  Lopes  and  Eigby  L.  JJ.).  (2)  From  these  decisions 
the  present  appeal  was  brought. 

By  the  1st  section  of  that  statute  it  is  enacted  that  "  with 
respect  to  any  debt,  claim,  or  demand  which  may  after  the 
passing  of  this  Act  be  lawfully  incurred  by  or  become  due  from 
the  guardians  of  any  union  or  parish  ....  such  debt,  claim,  or 
demand  shall  be  paid  within  the  half-year  in  which  the  same 
shall  have  been  incurred  or  become  due,  or  within  three  months 
after  the  expiration  of  such  half-year  but  not  afterwards." 
The  half-years  referred  to  end  on  March  25  and  September  29 
.  in  each  year.  The  4th  section  of  the  same  statute  provides  that 
if  a  person  claiming  any  debt  or  demand  commences  proceed- 
ings within  the  time  limited  in  s.  1  and  prosecutes  them  with 
due  diligence  to  judgment  or  other  final  settlement  of  the  ques- 
tion, such  judgment  shall  be  satisfied  by  the  guardians  notwith- 
standing that  it  may  be  recovered  or  such  final  settlement 
arrived  at  after  the  expiration  of  the  period  provided. 


March  5,  6.    Law  son  Waltofi  Q.C.  and  E.  Morten  for  the 
(1)  [1894]  A.  C.  230,  242.  (2)  [1895]  1  Q.  B.  662. 
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appellants.    The  Poor  Law  (Payment  of  Debts)  Act  1859  is  not    H.  L.  (E.) 
a  statute  of  limitations,  but  a  disciplinary  Act  regulating  the  1896 
conduct  of  guardians.    But  assuming  it  to  be  a  Statute  of  guardians  op 
Limitations  there  was  no    debt,  claim  or  demand  incurred  or  ^uniS^ 
become  due  "  until  the  Clerk  of  the  Parliaments  ejave  his  certifi-     ^  ^• 

Chtjsch- 

cate  under  the  Standing  Orders  for  the  amount  of  the  costs.   In  waedens,  &c., 
Midland  By.  Co.  v.  Edmonton  TJnioji  (1)  Lord  Herschell's  and  g^. Matthew, 
Lord  Watson's  view  was  that  no  "  debt,  claim  or  demand  "  "^gkeen^ 
becomes  due  before  the  taxation  of  costs.    Churchwardens  and  — 
overseers  are  not  guardians,  and  notice  of  appeal  was  addressed 
to  the  Bethnal  Green  guardians  as  well  as  to  the  churchwardens 
and  overseers,  and  an  order  for  payment  of  costs  was  made 
against  both.    11  &  12  Vict.  c.  91,  s.  1  gives  power  to  overseers 
to  discharge  the  debts  of  their  predecessors.    See  also  39  &  40 
Vict.  c.  61,  s.  29.    The  power  of  this  House  to  give  costs  does 
not  depend  on  statute.    The  Lord  Chancellor  in  Chancery 
always  gave  costs  irrespectively  of  any  statute,  and  the  House 
has  inherent  jurisdiction  to  give  costs. 

SirE.  Clarke  Q.C.  and  Beven  for  the  respondents.  By  s.  109 
of  4  &  5  "Will.  4,  c.  76,  guardian"  includes  "any  visitor, 
governor,  director,  manager,  acting  guardian,  vestryman,  or 
other  officer"  engaged  in  poor  law  relief,  and  comprehensive 
meanings  are  also  given  to  the  words  "officer,"  "overseer," 
"  churchwarden,"  &c.  The  time  at  which  costs  are  due  and 
recoverable  is  not  the  date  of  taxation,  but  that  of  the  judgment 
or  order  to  pay  costs  :  Cargey  v.  Aitcheson  (2) ;  Holdsworth  v. 
Wilson  (3),  which  was  expressly  approved  in  Metropolitan  Dis- 
trict By.  Co.  V.  Sharpe.  (4)  So  Be  Cumming.  (5)  In  Pymaji  v. 
Burt  (6),  which  has  since  been  followed,  interest  was  declared 
to  be  payable  on  costs  from  the  date  of  the  judgment,  not  of 
the  allocatur.  See  also  Marhella  Iron  Ore  Co.  v.  Allen.  (7) 
Further,  even  assuming  the  word  "  debt  "  in  the  Poor  Law 
(Payment  of  Debts)  Act  1859,  s.  1,  to  be  appHcable  to  ascer- 
tained sums  merely  and  not  also  to  sums  ascertainable,  the 

(1)  [1895]  A.  C.  485,  491.  (5)  2  D.  F.  &  J.  37(5. 

(2)  2  B.  &  C.  170,  177.  (6)  W.  N.  (1884)  100. 

(3)  4  B.  &  S.  1.  (7)  47  L.  J.  (C.  F.)  GOl ;  38  L.  T. 

(4)  5  App.  Cas.  425.  815. 

3         2  M  2 
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H.  L.  (E.)   words  "  claim  or  demand  "  include  unliquidated  sums  such  as 

1896       untaxed  costs.     The  appellants  are  therefore  not  within  the 

GuAEDiANsop  time  limited :  Beg.  v.  Stepney  Union  (1),  per  Blackburn  J. 

^UniS^^^      This  House,  like  the  Courts  below,  has  no  power  to  give 

^-        costs  except  by  statute.    This  House  is  defined  as  a  Court  in 
Church- 

wAEDENs,  frc,  the  Common  Law  Procedure  Act  and  in  the  Appellate  Juris- 
St. Matthew,  diction  Act  1876,  and  the  statutory  character  of  this  House's 
^kSn^    power  to  give  costs  is  pointed  out  by  Willes  J.  in  Gann  v. 

■   Johnson.  (2)    See  also  The  Postnati  (3),  per  Lord  Ellesmere; 

Kemp  V.  Squire  (4)  ;  Comyns'  Dig.  Parliament,  L  5 ;  Ashhy 
V.  White  (5) ;  Johnston  v.  Johnston  (6) ;  Garnett  v.  Bradley  (7), 
per  Lord  Hatherley  and  Lord  Blackburn  :  "  Costs  in  Courts  of 
Common  Law  were  not  by  common  law  at  all :  they  were 
entirely  and  absolutely  creatures  of  statute."  In  London  County 
Council  V.  West  Ham  (8)  it  was  decided  that  on  the  Crown 
side  of  the  Queen's  Bench  Division  the  practice  is  unaltered  by 
the  Judicature  Act  1890,  and  that  there  is  no  power  to  give 
costs  to  a  successful  appellant  in  a  case  stated  by  quarter 
sessions.  And  this  House  has  no  power  to  give  costs  in  a  case 
where  the  Courts  below  had  no  power.  It  has  been  claimed 
that  the  Chancellor  possessed  inherent  jurisdiction  over  costs, 
and  that  by  analogy  this  House  must  possess  a  like  power ; 
but  in  view  of  17  Eich.  2,  c.  6  and  15  Hen.  6,  c.  4,  this  can 
hardly  be  maintained.  In  the  Statute  of  Gloucester  (6th  Edw.  1) 
the  word  damages "  is  used,  and  costs  apart  from  statute 
are  damages  which  include  costs :  see  Beames  on  Costs  in 
Equity,  4,  and  1  Spence,  Eq.  Jur.  392.  But  the  power  of  the 
Chancellor  was  not  exercised  under  the  law :  it  was  in  fact  an 
ecclesiastical  usurpation  ;  and  in  the  Year  Book  4  Hen.  7,  p.  4, 
pi.  8,  Archbishop  Morton  employed  a  coercive  sanction  with 
reference  to  another  world  which  would  hardly  be  recognised 
now.  In  Bringle  v.  Secretary  of  State  for  India  (9)  Bowen  L.J. 
claims  for  the  Court  an  inherent  jurisdiction  when  it  was 

(1)  L.  E.  9  Q.  B.  383,  399.  (5)  14  State  Trials,  at  p.  814. 

(2)  L.  K.  6  C.  P.  461,  463.  (6)  3  Macq.  619. 

(3)  2  State  Trials,  at  p.  667.  (7)  3  App.  Cas.  944,  953,  962. 
e      (4)  1  Ves.  Sen.  205,  207.  (8)  [1892]  2  Q.  B.  173. 

(9)  40  Ch.  D.  288. 
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wrongly  put  in  motion ;  but  that  is  not  the  case  here,  as  the    H.  L.  (E.) 

respondents  are  brought  to  this  House  unwilhngly.  1896 

This  House  has  never  asserted  an  inherent  jurisdiction,  3jud  (^^-^j^j^j^^j^g  Qp 

has  always  abstained  from  giving  costs  apart  from  statute,  "^^uniot^^ 

The  iurisdiction  on  writs  of  error  is  derived  from  the  3rd  ^• 

Chuech- 

Hen.  7,  c.  10.  Neither  the  Common  Law  Procedure  Acts  nor  wakdens,  &c., 
the  Appellate  Jurisdiction  Act  1876  extends  the  power  of  giving  st.  Matthew, 
costs  previously  possessed  by  this  House.    That  there  was  no  ""^^^^'^^ 

such  power  apart  from  statute  is  shewn  by  Fender  v.  Bex  (1)  ;  *   

Bishop  of  Ely  v.  Br.  Bentley  (2) ;  Lord  Advocate  v.  Lord 
Douglas  (3)  ;  Smith  v.  Earl  of  Stair  (4) ;  Beg.  v.  South 
Eastern  By.  Co.  (5)  ;  Harrison  v.  Stickney.  (6)  In  Bank 
of  Ireland  v.  Trustees  of  Evans'  Charities  (7)  no  costs  were 
given  to  the  respondents — which  can  only  be  explained  on  the 
absence  of  power  to  give  costs.  There  are  many  earlier  cases 
on  venire  de  novo  in  which  costs  are  never  given,  of  which  one 
was  Mayor  of  Shrewsbury  v.  Kynaston  (March  31,  1737).  (8) 
See  also  Cooper  v.  Slade  (9) ;  Attorney -General  v.  Lean  of 
Windsor  (10) ;  Bodily  v.  Bellamy.  (11) 

It  is  claimed  that  the  House  has  this  power  inherent  in  it  as 
the  supreme  Court  of  Appeal.  But  the  powers  of  the  House 
are  a  delegation  from  the  Sovereign ;  and  that  not  generally, 
but  in  individual  cases,  and  then  only  to  certain  selected  peers. 
This  is  the  clear  doctrine  laid  down  in  Hale's  Jurisdiction  of 
the  Lords  House,  'c.  32 ;  Eeports  on  the  Dignity  of  a  Peer, 
vol.  i.  p.  20 ;  Elsynge,  Ancient  Method  of  Holding  Parliaments, 
2nd  ed.  c.  8,  "Receivers  and  Triers  of  Petitions";  Palgrave, 
The  King's  Council,  82  ;  and  14  Edw.  3,  c.  5.  See  also  Hallam's 
Middle  Ages,  vol.  iii.  144,  and  Lord  Banbury's  Case.  (12)  It  is 
clear  from  the  Statute  of  Gloucester  that  the  Crown  had  no 

(1)  Lords'  Journals,  March  18,  Journals,  February  12,  February  11), 
1725,  vol.  xxii.,  624,  G2G.  April  3,  April  30, 18-1'J,  and  August  11, 

(2)  Lords'    Journals,   vol.    xxiv.,  1854. 

183,  186 ;  2  Str.  912.  (7)  5  H.  L.  C.  380. 

(3)  1  Bell's  Ap.  Ca.  1)3,  at  pp.  1)1).  (8)  Lords'  Journals,  vol.  xxv.,  C»8. 

(4)  6  Bell's  Ap.  Ca.  487.  (0)  6  H.  L.  C.  798,  u. 

(5)  4  H.  L.  C.  471,  480.  (10)  8  H.  L.  C.  at  p.  159. 

(6)  2  H.  L.  C.  108, 130  ;  also  Lords'  (U)  2  Burr.  1091. 

(12)  2  Ld.  l^vyni.  1217. 
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H.  L.  (E.)    suciL  power,  and  could  only  give  costs  according  to  common 
1896       law.   The  Appellate  Jurisdiction  Act  does  not  extend  the  power, 
G-TjAEDiANs OF      ^7  s.  4  tho  Housc  must  act  "according  to  the  law  and 
^UNiOTf^^  custom  of  this  realm,"  by  which  no  costs  are  given  to  a  success- 
'v.        ful  appellant  in  certiorari :  see  Calvin's  Case  (1),  Corner's  Crown 
wAEDENs,  &c.,  Practice,  p.  79,  and  Short  and  Mellor's  Crown  Practice,  142. 
St.  Matthew        ^^^^  Shinner's  Case  (2);  Hargrave's  Preface  to  Hale,  clii. 
^GeX"^  '  '  ^^^^^'^^  ^-  ^^^^  (3)  ^  Beames,  Costs  in  Equity,  4. 

  Lawson  Walton  Q.C.  in  reply.    The  opinion  of  Mr.  Beames 

is  directly  negatived  by  Fry  L.J.  in  Andrews  v.  Barnes.  (4)  In 
Corporation  of  Burford  v.  Lenthall  (5)  Lord  Hardwicke 
exercised  an  extra-statutory  jurisdiction,  and  said  the  Chancellor 
had  exercised  several  jurisdictions  which  the  King's  Bench 
could  not  exercise.  In  Jones  v.  Coxeter  (6)  Lord  Hardwicke 
even  ordered  the  defendant  to  pay  part  of  the  plaintiff's  costs 
to  enable  her  to  go  on  with  the  action.  The  House  now  hears 
all  appeals  under  one  form,  and  the  Judicature  Acts  prescribe 
that  the  rules  of  common  law  must  give  way  to  those  of  equity. 

As  to  the  Payment  of  Debts  Act,  no  duty  arose  until  the 
amount  was  ascertained.  The  order  was  to  pay  the  costs  as 
certified  by  the  Clerk  of  the  Parliaments. 

The  House  took  time  for  consideration. 


May  18.  Loed  Heeschell  (after  stating  the  facts  given 
above) .  It  is  contended  on  behalf  of  the  respondents  that  in  the 
present  case  the  debt,  claim,  or  demand  was  incurred  or  became 
due  on  March  20,  when  judgment  was  pronounced  in  this  House, 
that  the  time  for  payment  consequently  expired  on  June  25,  and 
that,  no  proceeding  having  been  commenced  until  after  that 
date,  namely,  until  October  24  following,  the  guardians  became 
unable  to  pay  it.    This  view  was  adopted  in  the  Courts  below. 

It  is  further  contended  for  the  respondents  that  this  House 
had  no  power  to  order  the  payment  of  costs  as  it  did  by  the 
judgment  already  referred  to.    The  contention  is  based  on  the 

(1)  2  State  Trials,  607,  7  Kep.  1.  (4)  39  Ch.  D.  133,  139. 

(2)  6  State  Trials,  709.  (5)  2  Atk.  550. 

(3)  2  Wils.  91.  (6)  2  Atk.  399. 
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Lord  Herschell. 


proposition  that  no  tribunal  in  this  country,  including  your   H.  L.  (E.) 
Lordships'  House,  has  power  to  order  the  payment  of  costs  1896 
mnless  authorized  to  do  so  by  statute,  and  that  there  was  no  GrARDiAxsoF 
enactment  giving  that  authority  applicable  to  the  judgment  of  ^union^^ 
March  20.    It  is  further  said  that  the  appeal  arose  in  a  pro- 

Chijech- 

ceeding  in  which  the  Courts  below  had  no  power  to  award  waedens,  &c., 
costs,  and  that  this  being  so  the  House  of  Lords  is  equally  g^.  Matthew, 
destitute  of  that  power.  Bethnal 

It  was  conceded  that  this  House  had  often  ordered  payment 
of  costs  in  the  case  of  writs  of  error  from  the  Common  Law 
Courts,  and  also  in  appeals  from  the  Court  of  Chancery.  But  it 
was  alleged  that  in  both  cases  the  authority  to  do  so  rested  on 
statute.  Mr.  Beames  in  his  work  on  Costs  does,  it  is  true, 
suggest  that  the  jurisdiction  of  the  Court  of  Chancery  to  award 
them  depends  on  the  power  vested  in  the  Chancellor  for  the 
time  being  by  the  17  Eich.  2,  c.  6.  But  this  statement  seems 
to  be  open  to  much  doubt.  From  what  was  said  by  Lord  Hard- 
wicke  in  the  case  of  Corporation  ofBiirford  v.  Lenthall  (1),  that 
distinguished  lawyer  does  not  appear  to  have  treated  this  as  the 
origin  of  his  jurisdiction.  But,  however  that  may  be,  I  am 
quite  unable  to  see  how  a  power  conferred  by  statute  on  the 
Lord  Chancellor  to  be  exercised  "  according  to  his  discretion  " 
can  have  been  the  origin  of  the  power  of  this  House.  The 
jurisdiction  of  this  House  is  in  no  way  connected  with  the 
presence  of  the  Lord  Chancellor.  His  presence  is  not  essential 
to  its  proceedings.  The  power  and  jurisdiction  of  this  House 
are  precisely  the  same  whether  he  be  present  or  absent.  Costs 
have  been  awarded  in  such  appeals  for  upwards  of  two  centuries. 
I  see  no  other  foundation  on  which  the  power  to  order  their 
payment  can  be  rested  except  the  inherent  authority  of  this 
House  as  the  ultimate  Court  of  Appeal.  If  it  possess  such 
authority  there  is  no  reason  for  limiting  it  to  appeals  in 
Chancery  cases  only,  or  for  excluding  any  class  of  appeals  from 
its  exercise.  I  am  unable  to  find  any  tenable  ground  for  the 
proposition  that  this  House  can  only  order  payment  of  tlie 
costs  of  an  appeal  where  the  Courts  below  could  have  ordered 
payment  of  the  costs  of  the  proceedings  in  those  Courts.  It 

(1)  2  Atk.  550. 
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H.  L.  (E.)   seems  to  me  that  the  one  power  is  in  no  way  dependent  on  or 
1896       controlled  by  the  other^  though  no  doubt  this  House  has  some^ 
GuAEDiANs  OF  times  considered  m  particular  appeals  the  practice  in  the  Court 
^UniS"^^  below  when  determining  how  it  would  deal  with  the  costs  of 

V.        the  appeal. 
Church-  .  , 

WARDENS,  &c.,     It  IS  certain  that  this  House  has  during  the  last  twenty  years 

St.Matthew,  ^  great  number  of  cases  exercised  without  question  the  power 
^EEEN^  which  is  now  denied.  The  Appellate  Jurisdiction  Act  of  1876 
assumed,  I  think,  the  existence  of  the  power.  It  abolished  the 
former  procedure  which  regulated  appeals  to  this  House,  and 
created  in  all  cases  a  uniform  practice.  All  appeals  are  now 
commenced  by  a  petition  of  appeal.  A  writ  of  error  is  no 
longer  a  process  applicable  to  appeals  to  this  House.  Moreover, 
it  dealt  with  a  state  of  things  in  which  the  old  division  of  juris- 
diction between  the  Common  Law  Courts  and  the  Court  of 
Chancery  had  ceased  to  exist.  Yet  the  statute  contains  no 
provision  with  reference  to  costs.  If  the  argument  for  the 
respondents  be  well  founded,  what  is  the  position  of  this  House 
now  with  regard  to  costs  ?  Does  it  no  longer  possess  power  to 
award  them  in  any  case  ?  Or  must  inquiry  be  made  in  each 
case,  though  all  come  alike  before  the  House  by  petition  of 
appeal,  by  what  process  the  appeal  would  have  been  prosecuted, 
or  what  Court  would  have  disposed  of  it,  if  the  Judicature  Act 
and  the  Appellate  Jurisdiction  Act  had  not  been  passed,  and 
must  the  answer  to  this  inquiry  determine  whether  this  House 
has  power  to  order  the  payment  of  costs  or  not  ?  It  is  obvious 
that  nothing  of  the  kind  can  have  been  intended  or  contem- 
plated. I  think  the  contention  of  the  respondents,  with  which 
I  have  hitherto  dealt,  wholly  fails, 

I  proceed  to  consider  their  other  contention  which  found 
acceptance  in  the  Courts  below.  The  argument  there  appears 
to  have  involved  much  discussion  as  to  the  effect  of  the  delay 
which  took  place  before  the  form  which  the  order  should  take 
was  finally  settled.  I  agree  in  thinking  that  this  is  wholly 
immaterial.  The  argument  of  the  appellants,  however,  that 
the  order  for  the  payment  of  costs  was  not  complete  until  the 
amount  was  certified  by  the  Clerk  of  the  Parliaments,  appears 
to  me  more  substantial  than  it  was  thought  to  be  by  the  Courts. 
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below.    In  former  times  the  am.ount  to  be  paid  for  costs  was   H.  L.  (E.) 

named  by  this  House  at  the  time  when  the  judgment  was  1896 

pronounced.    The  matter  is  now  regulated  by  the  tenth  of  the  guakdians  of 

Standing  Orders  relating  to  appeals.    It  provides  for  the  ap-  ^^uni^^ 

pointment  of  a  taxing  officer  by  the  Clerk  of  the  Parliaments  in  ^ 

^  .         .      °  .  Chuech- 

all  cases  in  which  this  House  orders  the  payraent  of  costs  wakdens,  &g., 
without  specifying  the  amount,  and  for  a  certificate  by  the  St. Matthew, 
Clerk  of  the  Parliaments  of  such  costs,  and  provides  that  "  the  "^g™^^ 
amount  in  money  certified  by  him  in  such  certificate  shall  be 
the  sum  to  be  demanded  and  paid  under  or  by  virtue  of  such 
order  as  aforesaid  for  payment  of  costs."  Accordingly  the 
judgment  of  this  House,  which  is  now  in  question,  ordered  the 
payment  of  the  costs,  the  amount  of  such  costs  "to  be  certified 
by  the  Clerk  of  the  Parliaments."  I  am  not  satisfied  that 
before  the  amount  was  so  certified  any  debt  or  liability  existed 
in  respect  of  the  costs  which  could  have  been  enforced  by  legal 
process,  or  that  any  legal  proceedings  taken  to  enforce  it  would 
not  have  been  premature.  It  is  true  that  it  was  .held  in  a  case 
under  the  Lands  Clauses  Act  that  an  action  could  be  brought  on 
the  award  to  recover  the  costs  before  they  had  been  taxed.  But 
the  two  cases  do  not  seem  to  me  to  be  identical.  Even  in  that 
case  Lord  Blackburn,  though  concurring  in  the  decision  arrived 
at,  evidently  doubted  whether  it  rested  on  a  sound  basis.  (1) 
But  it  is  not  necessary  to  pronounce  a  judgment  on  the  point, 
or  do  more  than  indicate  the  doubts  I  entertain,  for  I  am  of 
opinion  that  at  all  events  there  was  not  until  August  3  any 
debt,  claim,  or  demand  incurred,  or  become  due  within  the 
meaning  of  the  Poor  Law  (Payment  of  Debts)  Act  1859.  Since 
the  present  case  was  before  the  Court  of  Appeal,  the  case  of  the 
Edmonton  Union  came  before  this  House  for  consideration. 
Some  observations  were  then  made  by  my  noble  and  learned 
friend  Lord  Watson  and  myself  upon  the  provisions  of  the 
statute.  (2)  I  adhere  to  what  I  then  said.  The  first  section  was 
not  designed,  as  Statutes  of  Limitation  are,  to  prevent  stale 
demands,  though  it  may  incidentally  bar  the  remedy  of  creditors 
who  delay  asserting  their  rights.  Both  in  form  and  pm'pose  it 
is  an  injunction  on  the  guardians  to  discharge  their  obligations 
(1)  5  App.  Cas.  425,  44G.  (2)  [1895]  A.  G.  485,  401,  41)3. 
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H.  L.  (E.)   promptly.    It  provides  that  the  debt,  claim,  or  demand  "shall 

1896       be  paid"  within  the  time  limited.    I  think  it  must  refer  to 

Guardians  of  debts  which  the  guardians  could  and  ought  to  have  paid  within 

"^Uotw^^^  the  time  limited,  and  not  to  such  as  could  not  properly  be 

-y-        paid  within  that  time,  inasmuch  as  the  amount  had  not  been 
Chtjech- 

wAEDENs,  &c.,  ascertamed  m  the  manner  provided  by  law.    How  could  the 
St.  Matthew  giiardians  in  the  present  case  possibly  have  discharged  their 
''^GeSn^    obligation  to  pay  these  costs  before  June  25?    The  amount 
^    payable  was  the  sum  to  be  certified  by  the  Clerk  of  the 

toTd  HerscheU.  ^ 

  Parliaments.    They  could  not  foresee  what  this  would  be,  and 

there  were  no  other  means  of  ascertaining  the  extent  of  their 
obligation.  If  the  words  shall  be  paid  "  applied  to  these  costs 
before  August  3,  what  were  the  guardians  to  do  ?  The  words 
are  imperative  and  absolute.  Were  they  to  offer  a  sum  which 
would  certainly  cover  the  amount  which  was  likely  to  be 
certified,  and  so  perhaps  make  an  overpayment?  In  my 
opinion  it  was  not  until  the  certificate  of  the  Clerk  of  the 
Parliaments  was  given  that  the  statutory  provision  became 
'  applicable.    I  must  not  be  understood  as  saying  that  if  the 

amount  of  a  debt  or  liability  remained  unascertained  owing  to 
neglect  on  the  part  of  the  guardians  the  case  might  not  bear  a 
different  aspect.  No  such  question  arises  here.  It  was  urged 
that  the  appellants  might,  by  commencing  legal  proceedings 
before  June  25,  have  avoided  all  difficulty,  and  enabled  the 
^  guardians  to  pay  the  amount  of  the  costs  after  that  date,  and 

■  no  doubt  if  the  respondents  are  right  the  appellants  were  bound 

to  take  that  course  unless  they  were  willing  to  lose  their  debt.  I 
have  already  expressed  a  doubt  whether  such  proceedings  would 
have  been  competent ;  but  supposing  them  to  be  so,  what  would 
have  been  the  result  ?  In  order  to  warrant  the  guardians  in 
making  the  payment  the  proceedings  must  have  been  prosecuted 
with  due  diligence  to  judgment  or  other  final  settlement.  This 
would  have  necessarily  involved  the  payment  by  the  guardians 
of  the  additional  costs  thus  occasioned  without,  as  far  as  I  can 
see,  advantage  to  any  one.  This  confirms  me  in  thinking  that 
the  construction  I  put  upon  the  statute  is  the  right  one. 

Therefore,  my  Lords,  I  think  the  judgment  of  the  Court 
below  must  be  reversed,  and  I  move  your  Lordships  accordingly. 
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LoED  Macnaghten.    My  Lords,  the  only  question  in  this   H.  L.  (E.) 

case,  as  it  seems  to  me,  is  whether  the  order  of  this  House,  1896 

dated  March  20,  1894,  disposing  of  the  costs  of  the  appeal  guardians  of 

then  before  the  House,  constituted  a    debt,  claim,  or  demand  "  ^uot^^^ 

incurred  by  or  due  from  the  churchwardens  and  guardians  of 

.    .  .  Chuech- 

Bethnal  Green,  within  the  meaning  of  the  Poor  Law  (Payment  waedens,  &c., 

of  Debts)  Act,  1859,  before  the  amount  of  such  costs  w^as  st.  Matthew, 

certified  by  the  Clerk  of  the  Parhaments.  ^gI^^^ 

With  all  deference  to  the  Court  of  Appeal,  I  cannot  but  think   

that  the  question  must  be  answered  in  the  negative.  The 
order  of  this  House  without  the  certificate  of  the  Clerk  of  the 
Parliaments  created  a  liability,  but  a  liability  only  inchoate, 
and  one  which  the  guardians  could  not  have  discharged  by  pay- 
ment. It  is  not  easy  to  understand  how  that  can  be  a  "  debt  " 
within  the  meaning  of  the  Act  of  1859  which  is  neither  an 
ascertained  sum  nor  a  sum  capable  of  being  ascertained  by 
ordinary  process  of  law.  Nor,  again,  can  the  order  of  the  House 
in  the  absence  of  the  prescribed  certificate  be  considered  as  "  a 
claim  or  demand"  due  by  the  respondents,  because  one  of  the 
Standing  Orders  of  this  House,  which  dates  from  1835,  provides 
that  when  an  order  for  payment  of  costs  does  not  in  itself 
specify  the  amount  there  shall  be  a  taxation  by  an  officer  of 
this  House  and  a  certificate  by  the  Clerk  of  the  Parliaments, 
and  then  it  goes  onto  direct  that  the  amount  in  money  certified 
by  the  Clerk  of  the  Parliaments  shall  be  the  sum  to  be 
demanded  and  paid  under  or  hj  virtue  of  such  order  as  aforesaid 
for  payment  of  costs.  That  sum,  therefore,  is  the  only  "  claim 
or  demand  "  which  can  be  made  on  the  party  condemned  in 
costs  in  this  House.  (1) 

It  was  suggested  in  the  course  of  the  argument  that  the 
proper  course  in  the  present  case  would  have  been  for  the 
appellants  to  have  brought  an  action  against  the  churchwardens 
and  guardians  for  the  recovery  of  their  costs  in  this  House. 
They  would  then,  it  was  said,  have  been  within  the  protection 
of  s.  4  of  the  Act  of  1859.  But  it  is  difficult  to  see  how  such 
an  action  could  lie.  The  grounds  of  convenience  which  induced 
this  House  in  the  case  of  the  Metropolitan  District  By.  Co.  v. 
(1)  See  Macq.  Pract.  II.  L.  Appx.  No.  1,  p.  781. 
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Union 
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Chuech- 
waedens,  &c., 

OP 

St.  Matthew, 
Bethnal 
Gee  EN. 

Lord 
Macnaghten. 


Sharpe  (1)  to  follow  the  decision  of  the  Exchequer  Chamber  in 
Holdsworth  v.  Wilson  (2)  would  not  have  any  application.  The 
Supreme  Court  cannot  sit  in  review  of  the  House  of  Lords. 
The  officers  of  the  Supreme  Court  are  not  competent  to  deal 
with  costs  in  this  House.  It  seems  to  me  that  the  certificate 
of  the  Clerk  of  the  Parliaments  must  be  a  condition  precedent 
to  an  action  at  law  for  the  recovery  of  costs  in  the  House  of 
Lords.  I  do  not  think  that  Metropolitan  District  By.  Co.  v. 
Sharpe  (1)  can  be  regarded  as  an  authority  to  the  contrary. 

Before  the  Standing  Order  of  1835  it  was  the  practice  of  this 
House  to  fix  a  lump  sum  for  costs,  and  to  put  the  sum  in  the 
body  of  the  order.  In  two  cases,  however,  it  appears  that  this 
House  ordered  the  Court  of  King's  Bench  to  tax  the  costs  of 
an  appeal  to  this  House.  It  was  done  in  Moore  v.  Shalcross 
(February  23,  1677),  and  again  in  Symonds  v.  Deane  (July  2, 
1678).  (3)  What  was  the  result?  Simply  this:  the  Court  of 
King's  Bench  refused  to  comply  with  the  order.  It  was  not  a 
matter  within  their  province,  and  in  each  case  the  House  was 
compelled  to  ascertain  the  costs  for  itself.  It  did  so  on  a 
subsequent  application  by  awarding  a  lump  sum. 

Another  point  was  presented  which  seems  to  me  to  be  wholly 
destitute  of  foundation.  It  was  contended  that  the  power  of 
this  House  to  award  costs  of  an  appeal  to  itself  was  derived 
from  statute,  or  was  somehow  or  other  dependent  on  statute. 
"Whatever  colour  there  may  be  for  a  suggestion  of  this  sort  as 
regards  writs  of  error  in  consequence  of  the  mention  of  the 
King's  Council  in  the  statute  17  Eich.  2,  c.  6,  there  can  be 
none  as  regards  appeals  from  Chancery.  The  better  opinion 
seems  to  be  that  the  jurisdiction  of  the  House  of  Lords  as 
regards  those  appeals  was  in  its  origin  a  mere  usurpation  which 
was  established  with  the  acquiescence  of  the  Commons  when  the 
claim  of  the  House  of  Lords  to  original  jurisdiction  was 
abandoned.  Moreover,  when  the  House  of  Lords  assumed 
jurisdiction  in  Chancery  appeals  it  entertained  appeals  from 
interlocutory  orders,  and  on  those  appeals  differing  from  the 
practice  on  final  appeals  it  not  unfrequently  awarded  costs  to  % 

(1)  5  App.  Gas.  425.  (2)  4  B.  &  S.  1. 

(3)  Macq.  Pract.  H.  L.  pp.  420,  421. 
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successful  appellant.    It  has  never,  so  far  as  I  know,  been  sug-    h.  l.  (e.) 

gested  that  there  was  any  semblance  of  statutory  authority  for  i896 

dealing  with  the  costs  of  appeals  from  interlocutory  orders.        Guardians  of 

The  truth  is,  as  it  seems  to  me,  that  the  House  of  Lords,  as  '^^f'^ 

'  ,  '  Union 

the  highest  Court  of  Appeal,  has  and  necessarily  must  have  an  v. 
inherent  jurisdiction  as  regards  costs.     That  this  inherent  waedens,  &c., 
jurisdiction  is  the  sole  authority  for  the  action  of  the  House  of  matthew 
Lords  in  dealing  with  the  costs  of  appeals  is,  I  think,  shewn  Bethnal 

^  ...  Green. 

very  plainly  by  the  latest  alteration  which  this  House  has  made 
in  its  practice  with  regard  to  that  matter.  For  a  very  long 
period  it  was  the  practice  of  the  House  of  Lords  never  to  give 
costs  "  against  a  party  coming  to  defend  and  sustain  a  decree 
in  his  favour"  :  Machersy  v.  Bamsays.  (1)  That  was  said  to 
be  an  inflexible  rule.  But  that  rule  was  altered  in  1877,  after 
the  Judicature  Act  was  passed.  And  it  was  altered  by  the 
House  of  Lords  of  its  own  motion,  without  any  statutory 
authority,  simply  on  the  principle  which  then  commended  itself 
to  this  House,  that  a  successful  appellant  was-  entitled  to 
indemnity:  Boioes  v.  Shand  (2),  per  Lord  Cairns  L.C.  and 
Lord  Blackburn. 

I  am  therefore  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  ought  to  be  reversed. 


LoKD  Halsbuey  L.C.  My  Lords,  my  noble  and  learned  friend 
Lord  Morris,  who  is  not  able  to  be  present  to-day,  has  requested 
me  to  express  his  concurrence  in  the  judgment  proposed  to  be 
given  by  your  Lordships.    I  also  concur  in  it. 

Order  of  the  Court  of  Appeal  and  order  of  the 
Queen's  Bench  Division  reversed  loith  costs 
here  and  heloio  ;  cause  remitted  to  the  Queen's 
Bench  Division. 

Lords  Journals,  May  18,  1896. 

Solicitor  for  appellants  :  F,  E.  Hilleary, 
Solicitor  for  respondents  :  B.  Voss,  Jtinr, 

(1)  9  CI.  &  F.  818,  851.  (2)  2  App.  Cas.  472,  485. 
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H.L.(EO   CONQUEST  AND  BOOTH  Appellants; 

Juiym.    EBBETTS  and  Anothee   Bespondents. 


Landlord  and  Tenant — Lease  and  Suh-lease — Repair — Covenants  to  heep  and 
yield  up  in  Repair — Damages,  Measure  of. 

Where  a  lease  contains  covenants  to  keep  the  demised  premises  in  repair 
and  to  deliver  them  up  in  good  repair,  and  a  sub-lease  is  granted  contain- 
ing similar  covenants  with  notice  to  the  sub-lessee  of  the  original  lease, 
and  the  lessee  brings  an  action  against  the  sub-lessee  for  breach  of  his 
covenant  to  keep  in  repair,  it  is  right  in  assessing  the  damages  to  take  into 
account  the  liability  of  the  lessee  upon  the  covenants  in  the  original  lease. 

The  decision  of  the  Court  of  Appeal  ([1895]  2  Ch.  377)  affirmed. 

In  May  1840  the  then  Bishop  of  London  and  others  demised 
certain  premises  to  Thomas  Eouse  for  a  term  of  sixty-one  years 
from  Michaelmas  1837  at  a  rent  of  350^.  a  year.  In  March 
1851  a  portion  of  these  premises  was  demised  to  Benjamin 
OHver  by  way  of  underlease  for  the  original  term  less  ten  days 
at  the  same  rent,  being  in  effect  an  improved  rent  of  about  1001. 
k  year.  The  underlease  appeared  from  the  terms  used  to  be  an 
underlease.  The  covenants  to  keep  the  demised  premises  in 
repair  and  to  deliver  them  up  in  good  repair  were  in  substantially 
the  same  terms  in  the  lease  and  underlease.  The  respondents 
were  the  trustees  under  the  will  of  Thomas  Eouse,  the  original 
lessee.  The  appellant  Conquest  was  the  personal  represen- 
tative of  Oliver,  the  sub-lessee ;  the  appellant  Booth  was  an 
assignee  of  the  sub-lease. 

The  premises  comprised  in  the  sub-lease  not  having  been  kept 
in  repair  pursuant  to  the  covenant  contained  in  it,  the  respon- 
dents brought  an  action  in  the  Chancery  Division  against  the 
appellants,  claiming  damages  for  breach  of  the  covenants  as  to 
repair  in  the  underlease,  and  so  far  as  necessary  administration 
of  Oliver's  estate.  The  assessment  of  damages  was  referred  to 
Mr.  Eidley  Q.C.,  one  of  the  official  referees,  who  fixed  them  at 
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the  sum  of  1305Z.    At  the  time  when  the  case  was  heard  there   H.  L.  (E.) 
were  about  three  and  a  half  years  of  the  term  unexpired.    The  1896 
official  referee  arrived  at  the  sum  named  by  ascertaining  how  Conquest 
much  it  would  require  to  put  the  premises  in  the  state  of  repair  ebbetts 

in  which  they  would  have  been  if  the  covenant  had  been   

observed,  and.  then  allowing  a  rebate  from  that  sum  in  con- 
sideration of  the  fact  that  the  lease  had  still  some  years  to  run. 
The  Court  of  Appeal  (Lindley,  Lopes  and  Eigby  L.J  J.)  con- 
sidered that  there  having  been  notice  to  the  sub-lessee  of  the 
original  lease  and  of  the  covenants  contained  in  it,  it  was  right 
to  take  into  account  in  assessing  the  damages  the  liability  of  the 
respondents  on  these  covenants,  and  that  the  damages  had  been 
properly  assessed  on  the  basis  of  awarding  to  the  respondents  a 
sum  which  represented  the  diminution  in  the  value  of  their 
reversion  due  to  the  breach  of  covenant  by  the  appellants. 
The  Court  of  Appeal  therefore  affirmed  the  report  of  the  official 
referee.  (1)    The  defendants  brought  the  present  appeal. 

June  16.  Haldane  Q.G.  and  G,  H.  Sargant  {H.  CourtJiope- 
Munroe  with  them)  for  the  appellants.  The  true  measure  of 
damages  in  the  present  case,  namely,  the  breach  of  a  covenant 
to  keep  in  repair — not  to  yield  up  in  repair — is  the  depreciation 
in  the  value  of  the  reversion.  The  full  market  value  of  the 
respondents'  leasehold  reversion  (including  the  right  to  receive 
the  improved  rent  till  the  reversion  falls  in)  did  not  at  the  issue 
of  the  writ  exceed  350^.,  even  if  the  property  had  been  kept  in 
repair,  and  the  depreciation  cannot  exceed  that  full  value.  To 
give  more  is  to  indemnify  the  respondents  against  liability  under 
the  covenants  in  the  lease  to  them ;  but  the  underlease  contains 
no  contract  of  indemnity.  The  respondents  are  not  now  liable 
to  the  superior  landlords  for  damages  exceeding  about  200/. ; 
and  if  they  incur  any  fresh  liability  they  will  have  a  fresh  cause 
of  action  against  the  appellants.  The  measure  of  damages  for 
breach  of  a  covenant  to  keep  the  demised  premises  in  repair  is 
not  the  same  as  if  the  covenant  were  to  yield  up  in  repair  at 
the  end  of  the  lease.  The  true  measure  in  the  former  case, 
which  is  this  case,  is  the  diminished  value  of  the  reversion. 
(1)  [1895]  2  Cli.  377. 
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H.  L.  (E.)    The  decision  of  Lord  Holt  in  Vivian  v.  Champion  (1),  that  the 
1896      test  is  what  it  will  cost  to  put  the  premises  in  repair,  was 
Conquest   impeached  in  Turner  v.  Lamb  (2)  and  in  Smith  v.  Peat  (3)  by 
Ebbetts     Parke  B.     In  Doe  d.  Worcester  Trustees  v.  Bowlands  (4) 

  Coleridge  J.  said  the  true  question  was,  to  what  extent  is  the 

reversion  injured  by  the  non-repair  ?  In  Penley  v.  Watts  (5)  the 
distinction  was  pointed  out  between  a  covenant  of  indemnity 
and  a  covenant  to  keep  the  premises  in  a  certain  state  of  repair ; 
and  a  like  distinction  was  insisted  upon  in  Logan  v.  Hall.  (6) 
The  respondents,  suing  on  a  covenant  to  keep  in  repair,  are 
really  endeavouring  to  get  the  benefit  of  a  covenant  of  indemnity. 
In  modern  times  the  well  settled  practice  is  that  the  measure  of 
damages  under  a  covenant  such  as  this  is  the  depreciation  of 
the  value  of  the  reversion  :  Wig  sell  v.  School  for  the  Indigent 
Blind  (7)  ;  Mills  v.  East  London  Union  (8) ;  Henderson  v. 
Thorn.  (9)  InJoynerY.  Weeks  (10)  the  measure  of  damages  for 
the  breach  of  a  covenant  to  deliver  up  in  repair  was  held  to  be 
the  cost  of  putting  the  premises  into  repair ;  but  an  express 
distinction  was  drawn  between  a  covenant  to  keep  and  a  cove- 
nant to  yield  up  in  repair.  The  superior  landlord  would 
probably  not  require  the  respondents  to  put  the  premises  into 
repair  at  the  end  of  the  term :  it  might  not  be  necessary. 
The  damages  given  by  the  official  referee  are  purely  specu- 
lative. 

Jelf  Q.C.  and  B.  F.  Norton  (E.  P.  Hewitt  with,  them)  for  the 
respondents.  Joyner  v.  Weeks  (10)  is  conclusive  in  favour  of 
the  respondents.  The  estimate  of  pecuniary  damage  is  not  the 
only  matter  to  be  considered.  For  substantial  or  even  for 
merely  personal  or  sentimental  reasons  a  lessor  may  wish  his 
property  to  be  kept  in  its  old  condition.  In  Morgan  v. 
Hardy  (11)  Denman  J.  held  that  the  fact  that  the  property 
would  have  been  as  valuable  without  the  repairs  as  with  them 
was  no  ground  for  limiting  liability.   So  Henderson  v.  Thorn.  (9) 

(1)  2  Ld.  Eaym.  1125.  (6)  4  0.  B.  598. 

(2)  14  M.  &  W.  412.  (7)  8  Q.  B.  D.  357. 

(3)  9  Ex.  161.  (8)  L.  E.  8  C.  P.  79. 

(4)  9  C.  &  P.  734.  (9)  [1893]  2  Q,  B.  164. 

(5)  7  M.  &  W.  601.  (10)  [1891]  2  Q.  B.  31. 

(11)  17  Q.  B.  D.  770. 
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In  Davies  v.  Underwood  (1)  and  Gloio  v.  Brogden  (2)  it  was 
held  that  the  Habihty  of  the  sub-lessor  to  the  superior  landlord 
must  be  taken  into  account  in  ascertaining  the  obligations  of 
the  sub-lessee  to  his  immediate  landlord. 
Haldane  Q.G.  in  reply. 

The  House  took  time  for  consideration. 

July  30.  LoED  Heeschell.  My  Lords,  the  appellants  in 
the  present  case  contend  that  the  damages  for  the  admitted 
breach  of  contract  to  keep  certain  demised  premises  in  repair 
have  been  assessed  on  a  wrong  principle. 

[His  Lordship  stated  the  facts  given  above.] 

Where  an  action  for  non-repair  had  been  brought  during  the 
currency  of  a  lease,  it  was  said  by  Holt  C.J.  (in  Vivian  v. 
Champion  (3))  in  answer  to  the  objection  that  it  was  a  hard 
action,  for  maybe  the  lessee  might  leave  the  premises  in  repair 
at  the  end  of  the  term,  and  that  therefore  it  was  usual  to  give 
but  small  damages :  ''We  always  inquire  in  these  cases  what 
it  vnll  cost  to  put  the  premises  in  repair  and  give  so  much 
damages,  and  the  plaintiff  ought  in  justice  to  apply  the  damages 
to  the  repair  of  the  premises."  In  the  case  of  Doe  d.  Worcester 
Trustees  v.  Bowlands  (4)  Coleridge  J.  said :  ''In  estimating 
the  damages  in  cases  where  the  lease  has  a  long  time  to  run,  it 
is  not  fair  to  take  the  amount  that  w^ould  be  necessary  to  put 
the  premises  into  repair  as  the  measure  of  the  damages.  .  .  . 
The  true  question  therefore  is,  to  what  extent  is  the  reversion 
injured  by  the  non-repair  of  the  premises?  If  the  lease  had 
ninety-nine  years  to  run  it  could  not  make  much  difference  in 
the  value  of  the  reversion  whether  the  premises  were  now  in 
repair  or  not.  This  lease,  however,  will  expire  in  about  six 
years."  I  may  observe  that  what  the  learned  judge  said  with 
regard  to  a  lease  having  ninety-nine  years  to  run  would  not  be 
applicable  in  all  cases.  There  are  circumstances  in  which  it 
might  be  of  the  utmost  importance  to  the  reversioners  that  the 
buildings  should  be  in  a  proper  state  of  repair. 


H.  L.  (E.) 
1896 

Conquest 

V. 

Ebbett>, 


(1)  2  n.  &  N.  570. 

(2)  2  M.  &  G.  39. 


(3)  2  Ld.  Enym.  1125. 

(4)  1)  C,  &  P.  734. 

3  2 
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H.  L.  (E.)       Holt  C.J.'s  statement  of  the  law  has  been  subjected  to 
1896       criticism  in  other  cases,  and  notably  by  Parke  B.  and  Alder- 
Conquest    son  B.  m  Turner  v.  Lamb.  (1)    I  do  not  think  any  hard  and 
Ebbetts    ^^^^  ^^^^        ^®  ^^^^  down  as  to  the  damages  which  may  be 
lord'H^cheii  I'^covered  by  the  covenantee  during  the  currency  of  a  lease  in 

  respect  of  the  breach  of  a  covenant  to  keep  the  demised  premises 

in  repair.  All  the  circumstances  of  the  case  must  be  taken  into 
consideration,  and  the  damages  must  be  assessed  at  such  a  sum 
as  reasonably  represents  the  damage  which  the  covenantee  has 
sustained  by  the  breach  of  covenant.  I  quite  agree  with  the 
criticism  to  which  Lord  Holt's  view  has  been  subjected  if  that 
learned  judge  intended  to  lay  down  that,  whatever  the  circum- 
stances and  however  long  the  term  had  to  run,  the  damages 
must  necessarily  be  what  it  would  cost  to  put  the  premises  into 
repair.  On  the  other  hand,  I  think  if  would  be  equally  wrong 
to  hold  that  this  could  never  be  the  measure  of  damages,  what- 
ever the  circumstances  and  however  nearly  the  term  had  expired. 
But  in  the  present  case,  if  the  test  be  applied  of  inquiring  how 
much  the  value  of  the  respondents'  reversion  has  been  diminished 
by  the  breach  of  covenant,  a  test  for  which  I  understand  the 
appellants  to  contend,  I  cannot  see  that  there  has  been  any 
error  in  the  assessment  of  damages.  If  the  premises  were  now 
in  good  repair,  the  reversion  of  the  respondents  would  secure 
them  the  improved  rent  of  1001.  a  year  to  the  end  of  the  term, 
without  any  liability  on  their  part,  unless  it  were  to  the  extent 
to  which  repairs  subsequently  became  necessary.  As  matters 
stand  they  can  only  receive  this  rent  subject  to  the  liability  of 
restoring  the  premises  to  good  repair,  so  that  they  may  in  that 
condition  re-deliver  them  to  their  lessor.  The  difference  between 
these  two  positions  represents  the  diminution  in  the  value  of 
their  reversion  owing  to  the  breach  of  covenant,  and  on  this 
basis  the  damages  seem  to  me  to  have  been  properly  assessed. 

It  was  contended  for  the  appellants  that  the  respondents 
would  not  be  bound  in  any  case  to  spend  upon  the  premises  the 
sum  necessary  to  put  them  in  repair,  or  at  the  expiration  of  the 
term  to  pay  that  sum  to  their  lessor.  It  was  said  that  owing  to 
the  nature  of  the  premises  and  the  changed  circumstances  of  the 
(1)  14  M.  &  ^Y.  412. 
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neighbourhood  the  freeholder  would  make  an  entirely  different   H.  L.  (e.) 
use  of  the  site  when  the  term  he  had  created  came  to  an  end,  that  1898 
he  would  not  desire  to  have  the  buildings  then  upon  his  land  put  coxquest 
in  good  repair,  and  that  he  would  arrive  at  some  arrangement  eebetts 
with  his  lessee  by  which  he  would  accept  from  him  a  sum.  less 
than  the  cost  of  effecting  these  repairs.    I  do  not  think  the 
Court  would  do  right,  in  assessing  the  damages  in  the  present 
case,  to  involve  itself  at  the  instance  of  the  appellants  in  con- 
siderations of  that  character.    The  duty  of  the  appellants  as 
between  themselves  and  the  respondents  was  to  fulfil  the  obliga- 
tion of  the  covenant  into  which  they  entered,  and  to  keep  the 
premises  in  repair.    If  they  had  done  so,  the  present  question 
would  not  have  arisen.    They  have  broken  their  covenant,  and 
when  sued  for  the  breach  they  have,  in  my  opinion,  no  right  to 
demand  that  a  speculative  inquiry  shall  be  entered  upon  as  to 
what  may  possibly  happen  and  what  arrangements  may  possibly 
be  come  to,  under  the  special  circumstances  of  the  case,  when 
the  superior  lease  expires  by  effluxion  of  time. 

I  think  the  appeal  should  be  dismissed  with  costs. 

LoED  Macnaghten.    My  Lords,  I  am  of  the  same  opinion. 

LoED  MoEEis.    My  Lords,  I  concur. 

Order  appealed  from  affirmed  and.  ajjpeal 
dismissed  loith  costs. 

Lords  Journals,  July  30,  1896. 

Solicitors  for  appellants  :  Banger,  Burton  d-  Frost. 
Solicitors  for  respondents  :  Clarke  cO  Calliin. 


2  N 


496 


HQUSE  OF  LOKDS 


[1896.] 


[HOUSE  OF  LORDS.] 

H.  L.  (E.)  JOHN  DEELEY  (the  Eldee)  and  WEST-| 
1896         LEY,  EICHAEDS  &  CO.,  LIMITED     .  j  ^^^^^^^^^^ 

July  28. 

THOMAS  PEEKES   :    .  Eespondent. 

Patent— Disclaimer — Revocation — Patent  Act  1883  (46  &  47  Vict.  c.  57) 

ss.  19,  26. 

Where  on  a  petition  for  revocation  of  a  patent  tlie  judge  liolds  tliat  all 
the  claims  are  bad  and  orders  the  patent  to  he  revoked  and  this  order  i& 
entered  on  the  Register  of  Patents,  the  Court  of  Appeal,  if  it  is  of  opinion 
that  one  claim  is  valid,  may  reverse  the  order  below  and  order  that  the 
patent  be  revoked,  unless  within  three  months,  or  such  further  time  as  the 
Court  may  allow,  the  patentee  obtain  leave  to  amend  his  specification  by 
disclaiming  all  the  claims  except  the  valid  one. 

This  appeal  is  reported  only  on  the  point  dealt  with  in  the 
head-note,  and  the  material  facts  are  stated  in  the  judgment 
of  Lord  Herschell.  It  was  not  necessary  to  pronounce  any 
decision  upon  the  question  of  estoppel  reported  in  [1895]  1  Ch. 
687  (C.A.)  and  none  was  pronounced. 

Eeb.  25,  27,  28;  June  19;  July  6,  19.  Moulton  Q.C.  and 
Boger  Wallace  Q.C.  {Horace  Bowlands  with  them)  for  the 
appellants. 

T.  Terrell  Q.C.  and  Bylands  for  the  respondent. 
The  House  took  time  for  consideration. 

July  28.  LoED  Heeschell.  My  Lords,  this  is  a  petition 
to  obtain  revocation  of  a  patent  granted  in  1884  to  John  Deeley, 
Junior,  for  an  invention  entitled  "  Improvements  in  the  ex- 
tracting mechanism  of  drop-down  small-arms."  The  patent 
had  been  previously  the  subject  of  litigation,  and  by  disclaimer 
the  third,  fourth,  and  fifth  claims  had  been  abandoned,  and 
the  first  claim  amended.  The  first  claim  in  its  modified  form 
and  the  second  claim  alone  remained  when  the  petition  was 
presented.  At  the  trial  before  Eomer  J.  it  was  held  that  both 
these  claims  were  bad,  and  an  order  was  made  that  the  letters 
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patent  be  revoked.    The  Court  of  Appeal  (Lord  Halsbury  L.C.,   h.  L.  (e.) 
Lindley  and  A.  L.  Smith  L.J  J.)  concurred  with  Eomer  J.  in  1896 
thinking  the  first  claim  bad,  and  the  patent,  therefore,  invalid ;  deeley 
but  they  came  to  the  conclusion  that  the  second  claim  was  perkes. 
good,  and  that  but  for  the  presence  of  the  first  claim  the  patent  ^  Q^.^'^^i^g^ 

could  have  been  sustained.    They  dismissed  the  appeal  with   

costs.    The  respondents  on  the  petition  (who  were  owners  of 
the  patent)  then  appealed  to  this  House. 

I  agree  entirely  with  the  Court  below  in  thinking  that  on  its 
true  construction  the  first  claim  is  bad.  An  attempt  was  made 
to  shew  that  the  parts  of  the  mechanism  specified  were  claimed 
only  in  combination  with  the  sliding-rod  employed  for  acting 
upon  the  sear-like  lever.  This  would  make  the  first  claim,  in 
substance,  the  same  as  the  second.  In  view  of  the  terms  of 
the  two  claims  I  do  not  think  this  construction  either  correct 
or  legitimate. 

As  regards  the  second  claim,  I  take  the  same  view  as  the 
Court  of  Appeal.  It  was  argued  by  Mr.  Terrell,  with  ingenuity, 
that  as  the  second  claim  made  no  mention  of  the  extractor-rod 
it  formed  no  part  of  the  combination  claimed,  whereas  the 
contrary  had  been  assumed  by  the  Court  of  Appeal.  I  do  not 
think  the  contention  a  sound  one.   The  combination  is  claimed 

as  hereinbefore  described,"  and  reading  the  description  and 
the  claim  fairly  together,  although  no  mention  is  made  in  the 
claim  of  the  extractor-rod,  about  which  there  was  nothing  new, 
the  only  use  of  the  mechanism  described  was  to  strike  against 
the  end  of  the  extractor-rod,  and  "  thereby  eject  the  spent 
cartridge-case  from  the  barrel."  So  construing  the  second 
claim,  no  doubt  could  have  been  entertained  as  to  the  validity 
of  the  patent  so  far  as  that  claim  was  concerned,  but  for  the 
fact  that  a  gun,  called  in  the  argument  ''Kigby's  gun,"  had 
been  in  existence  prior  to  the  date  of  the  patent.  The  Court 
of  Appeal  pointed  out  that  the  mechanism  employed  by  Rigby 
differed  in  certain  respects  from  that  which  formed  the  subject 
of  the  respondent's  claim,  and  that  there  was  evidence  that 
these  differences  rendered  the  mechanism  of  the  respondent's 
gun  superior,  as  regards  durability  and  certainty  of  action,  to 
that  of  the  gun  relied  on  as  an  anticipation.     There  was 
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H.  L.  (E.)  evidence,  no  doubt,  the  other  way ;  but  the  Court  were  much 
1896  influenced  by  the  fact  that  whilst  a  single  gun  made  by  Eigby 
iJeeTey  solitary  instance  prior  to  the  respondent's  patent  of 
Perkes  Q'^ch  mechanism  as  the  specification  describes, 
  the  manufacture  of  the  respondent's  mechajiism,  so  far  as  its 

JoTd  Herschell.  .  _     _     ^   ,  .     ,  _ 

  essential  portions  are  concerned,  had  become  a  practical  and 

commercial  success.  It  is  impossible  to  shut  one's  eyes  to  the 
fact  that  the  respondent,  although  it  is  open  to  him  or  any  other 
manufacturer  to  use  as  part  of  a  gun  the  mechanism  employed 
by  Eigby,  and  that,  too,  whether  the  appellants'  letters  patent 
stand  or  are  revoked,  has  thought  it  worth  while  to  take  pro- 
ceedings with  a  view  to  obtain  their  revocation.  Upon  the 
whole,  then,  I  see  no  reason,  and  I  believe  all  your  Lordships 
share  this  view,  to  differ  from  the  Court  of  Appeal. 

The  learned  counsel  for  the  appellants  at  the  close  of  their 
argument  asked  your  Lordships  to  adjourn  the  case  in  order 
to  give  them  an  opportunity  of  applying  to  disclaim  the  first 
claim,  seeing  that  the  second  claim  had  been  held  good  by  the 
Court  of  Appeal.  This  course  was  accordingly  adopted.  Your 
Lordships  have  been  informed  that  the  comptroller,  after  con- 
sulting the  law  officers,  decided  that  he  had  no  jurisdiction  to 
allow  a  disclaimer,  on  the  ground  that  an  order  having  been 
made  by  the  Court  for  the  revocation  of  the  patent,  and  this 
order  having  been  entered  on  the  Eegister  of  Patents,  there 
was  no  patent  in  existence  capable  of  amendment.  I  do  not 
stop  to  inquire  whether,  seeing  that  an  appeal  was  pending  in 
this  House  on  which  a  final  judgment  had  not  been  pronounced, 
this  view  was  correct ;  it  was  at  least  plausible,  and  arguments 
of  force  may  be  urged  in  its  favour.  But  all  your  Lordships 
are,  I  believe,  of  opinion  that  it  would  be  very  unfortunate  if 
on  a  petition  for  revocation  of  a  patent  the  patentee  was  in  this 
position — that  if  the  judge  of  first  instance  on  any  ground 
declared  the  patent  invalid,  the  result  should  necessarily  be  an 
order  of  revocation  precluding  the  patentee  from  disclaiming, 
however  meritorious  the  invention  and  however  unimportant 
the  error  which  rendered  it  inevitable  to  hold  the  patent  in  its 
then  form  to  be  invalid.  The  19th  section  of  the  Patent  Act, 
1883,  enables  the  Court  or  a  judge  to  order,  in  a  proceeding  for 
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revocation,  that  the  patentee  may  be  at  liberty  to  apply  for   H.  L.  (e.) 
leave  to  amend,  and  to  direct  that  in  the  meantime  the  trial  1896 
or  hearing  shall  be  postponed.     This  provision  is,  however,  Deeley 
inapplicable  when  the  judge  holds,  as  in  the  present  instance,  p^ekes. 
that  all  the  claims  made  by  the  patentee  are  bad.    And  even  j  ,^^.^"^^^^,1 

when  one  claim  only  is  held  bad,  it  would  be  unjust  that  the   

patentee  should  be  bound  either  to  forego  his  right  of  appeal, 
or  to  lose  all  opportunity  of  amending,  in  case  the  Court  of 
Appeal  should  adopt  the  same  view  as  the  Court  below. 

The  26th  section  of  the  Act  which  relates  to  the  revocation 
of  a  patent  contains  no  provision  touching  the  form  of  the 
judgment.  It  only  abolishes  the  proceeding  by  scire  facias, 
and  enables  revocation  to  be  obtained  "  on  petition  to  the 
Court,"  prescribing  certain  procedure  in  relation  to  such  a 
petition.  I  do  not  see  any  difficulty,  therefore,  in  so  framing 
the  order  on  a  petition  for  revocation  as  to  avoid  the  possible 
injustice  and  hardship  to  which  I  have  referred.  The  matter 
was  not  brought  to  the  notice  of  the  Court  of.  Appeal,  or  I 
think  they  would  probably  have  made  their  order  in  the  form 
which  I  recommend  your  Lordships  to  adopt.  I  think  that  in 
place  of  an  order  simply  affirming  that  made  by  Eomer  J. 
it  ought  to  be  ordered  that  the  patent  be  revoked,  unless  within 
three  months,  or  such  further  time  as  the  Court  may  allow,  the 
patentee  obtain  leave  to  amend  his  specification  by  disclaiming 
the  first  claim.  The  appellants  must  pay  the  costs  in  this 
House,  and  under  the  peculiar  circumstances  of  this  case  I 
think  it  would  be  right  further  to  order,  that  if  the  specification 
be  amended,  no  action  shall  be  brought  for  infringement  of  the 
patent  in  respect  of  any  guns  or  parts  of  guns  made  prior  to  the 
date  when  the  hearing  of  this  appeal  was  concluded.  I  move 
your  Lordships  accordingly. 

LoED  Macnaghten.    My  Lords,  I  entirely  concur. 
Lord  Moeris.    I  concur. 

Lord  Shand.    My  Lords,  I  am  of  the  same  opinion. 

Order  of  the  Court  of  Appeal  reversed :  in  lieu 
thereof,  ordered  tliat  the  patent  he  rerohed 
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H.  L.  (E.)  unless  tvitJmi  tJiree  months  or  such  further 

1896  time  as  the  Court  may  allow  the  patentee  obtain 

Deeley  leave  to  amend  his  specification  by  disclaiming 

Pj,^^j,g  the  first  claim;  the  appellants  to  pay  the 

  costs  of  the  appeal  to  this  House ;  further 

ordered^  that  if  the  specification  be  amended 
no  action  shall  be  brought  for  infringement  of 
the  patent  in  respect  of  any  guns  or  parts 
of  guns  made  prior  to  the  V^tJi  day  of  July, 
1896  ;  cause  remitted  to  the  Chancery  Division. 

Lords'  Journals,  July  28,  1896. 

Solicitors  for  appellants:  Stibbard,  Gibson  d  Co., for  Boiu- 
lands  d  Co.,  Birmingham. 

Solicitors  for  respondent :  Waheford,  May  &  Woulfe. 


[HOUSE  OF  LORDS.] 
H.L.(E.)   MAYOE,  &c.,  OF  MANCHESTEE  .    .    .  Appellants; 

1896  ^^j, 

Jijjysi.    ]y[cADA]M  (Sueveyoe  of  Taxes)    ....  Eespondent. 

Revenue — Income  Tax — Exemption  —  PuUic  Library- — Urhan  Authority  — 
"  Building  the  Property  of  a  Literary  or  Scientific  Institution  " — PuUic 
Libraries  Act  1892  (55  &  56  Vict.  c.  53)  ss.  4,  11,  12,  lA— Income  Tax  Act 
1842  (5  (fc  6  Vict.  c.  35)  s.  61  No.  VL 

The  exemption  from  income  tax  granted  by  tlie  Income  Tax  Act  1842 
(Sched.  A  s.  61  ISTo.  YI.)  to  any  building  "  the  property  of  any  literary 
institution"  includes  buildings  appropriated  to  free  public  libraries  and 
used  solely  for  the  purposes  of  the  libraries,  whoever  may  be  the  owners  of 
the  buildings,  and  whether  they  are  or  are  not  supported  by  rates. 

So  held  with  regard  to  the  Manchester  free  public  libraries  and  the 
decision  of  the  Court  of  Appeal  ([1895]  1  Q.  B.  673)  reversed,  Lord 
Halsbury  L.C.  dissenting. 

The  mayor,  aldermen,  and  citizens  of  the  city  of  INIanchester 
appealed  against  four  assessments  under  Sched.  A  of  the  Income 
Tax  Act  1842  upon  the  annual  values  of  four  buildings — the 
reference  library  in  King  Street,  the  free  library  in  Every  Street, 
the  free  library  in  Livesey  Street,  and  the  public  reading-room 
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in  Hyde  Eoad,  all  in  the  city  of  Manchester,  which  buildings   H.  L.  (E.) 
are  used  as  free  libraries  for  the  city  of  Manchester,  and  are  1896 
together  with  other  similar  buildings  known  as  the  "  Man-  mayoe,  &c 
Chester  Public  Free  Libraries." 

It  was  contended  that  the  corporation  were  not  liable  to  pay 
income  tax  in  respect  of  these  buildings,  being  (as  they  alleged) 
exempted  under  the  Income  Tax  Act  1842  s.  61  No.  VI.  by 
which  an  allowance  is  directed  to  be  made  for  the  duties  charged 

on  any  building  the  property  of  any  literary  or  scientific  insti- 
tution used  solely  for  the  purposes  of  such  institution,  and  in 
which  no  payment  is  made  or  demanded  for  any  instruction 
there  afforded  by  lectures  or  otherwise ;  provided  also  that  the 
said  building  be  not  occupied  by  any  officer  of  such  institution 
nor  by  any  person  paying  rent  for  the  same." 

Each  of  the  four  buildings  is  used  for  the  purpose  of  a  public 
library  duly  established  under  the  Public  Libraries  Act  1850, 
and  formerly  maintained  under  the  Acts  repealed  by  the  Public 
Libraries  Act  1892  and  now  maintained  under  that  Act.  All 
the  requirements  of  the  Public  Libraries  Acts  as  to  their  adop- 
tion or  application  in  the  city  of  Manchester,  the  purchase  or 
appropriation  of  sites  and  buildings,  the  obtaining  the  necessary 
approvals  and  sanctions  and  otherwise,  have  been  complied 
with  in  respect  of  each  of  the  four  buildings,  and  the  buildings 
are  now  vested  in  the  mayor,  aldermen,  and  citizens  as  a 
library  authority  under  and  in  pursuance  of  the  Public  Libraries 
Act  1892.  The  public  libraries  are  under  the  general  manage- 
ment of  a  committee  appointed  in  pursuance  of  sub-s.  3  of  s.  15 
of  the  Act  of  1892,  and  all  the  powers  and  duties  of  the  mayor, 
aldermen,  and  citizens  as  the  library  authority  under  s.  15  have 
been  delegated  to  the  committee. 

Separate  accounts  are  kept  of  the  receipts  and  expenditure 
under  the  Act  of  1892  of  the  mayor,  aldermen,  and  citizens 
as  library  authority  and  their  officers,  as  required  by  s.  20 
sub-s.  1  of  that  Act.  The  four  buildings  and  the  other  pubhc 
free  libraries  in  the  city  of  Manchester  are  maintained  by  a 
rate  not  exceeding  the  limit  prescribed  by  s.  16  of  the  Man- 
chester Corporation  Act  1891,  as  continued  by  s.  29  of  the 
Public  Libraries  Act  1892. 
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H.  L.  (E.)      Each  of  the  four  buildings  is  used  solely  for  the  purposes  of 
1896       a  public  free  library.    No  payment  is  made  or  demanded  for 
Mayor,  &c.,        instruction  there  afforded  by  lectures  or  otherwise.  Each 
Manchester  buildings  is  during  the  day  in  charge  of  a  superintendent, 

'j^.        and  at  night  is  unoccupied.  None  of  the  buildings  are  occupied 

McAdAM,  Z  n  n       •  . 

  by  any  officer  of  the  mayor,  aldermen,  and  citizens,  or  of  the 

library  for  which  the  same  is  used,  nor  by  any  person  paying 
rent  for  the  same  or  having  any  allowance  in  lieu  of  rent.  No 
payment  is  made  to  the  mayor,  aldermen,  and  citizens  as  library 
authority  by  any  person  using  any  of  the  public  free  libraries, 
and  no  profit  whatsoever  is  derived  by  the  mayor,  aldermen, 
and  citizens  therefrom. 

The  reference  library  in  King  Street  is  used  exclusively  as  a 
place  for  the  consultation  and  reading  of  books,  and  no  books 
are  lent  out.  The  free  libraries  in  Every  Street  and  Livesey 
Street  are  used  as  lending  libraries  and  as  places  for  reading  of 
books  and  papers  on  the  premises,  and  the  public  reading-room 
in  Hyde  road  is  a  place  where  books,  magazines,  &c.,  are  read 
or  consulted  but  not  lent  out. 

The  commissioners  who  heard  the  appeal  considered  that  the 
present  case  was  not  distinguishable  from  Andrews  v.  Mayor 
and  Corporation  of  Bristol  (1),  and  that  the  four  buildings  were 
not  and  that  none  of  them  was  buildings  or  a  building  the 
property  of  a  literary  or  scientific  institution  within  the  mean- 
ing of  the  Income  Tax  Act  1842,  and  that  the  mayor,  aldermen, 
and  citizens  of  the  city  of  Manchester  were  not  entitled  to  the 
pjlowance,  and  accordingly  confirmed  the  four  assessments,  but 
stated  a  case  for  the  opinion  of  the  High  Court  containing  the 
above  facts. 

The  Queen's  Bench  Division  (Wright  and  Collins  J  J.) 
affirmed  the  determination  of  the  commissioners,  and  this 
decision  was  affirmed  by  the  Court  of  Appeal  (Lindley  and 
Eigby  L.JJ.,  Lord  Esher  M.E.  dissenting).  (2)  Erom  these 
two  decisions  the  present  appeal  was  brought. 

March  6,  9.    Laioson  Walton  Q.C.  and  Beginald  Brown, 
for  the  appellants.    The  appellants  come  within  the  definition 
(1)  61  L.  J.  (Q.B.)  715.  (2)  [1895]  1  Q.  B.  673. 
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in  s.  61  No.  VI.  of  the  Income  Tax  Act  1842.     The  com-   H.  L.  (E.) 
mittee  appointed  in  pursuance  of  the  Pubhc  Libraries  Act  1896 
1892  s.  15  sub-s.  3,  as  the  hbrary  authority,  are  not  the  less  a  mayoe,  &c., 
"  Hterary  institution  "  because  they  form  part  of  a  corporation,  i^i^;^-,^^^;^^^.,. 
Municipal  bodies  in  these  days  discharge  many  functions,  and 
the  promotion  of  hterature  is  one  of  them.    The  word  "  institu- 
tion "  may  be  used  of  the  organisation  as  well  as  of  the  owning 
body :  Churchwardens  of  Birmingham  v.  Shaio  (1)  ;  and  the 
owning  body  are  not  the  corporation,  but  the  library  authority^ 
In  urban  districts  there  is,  and  in  rural  districts  there  is  not,  a 
power  of  delegation;  if  the  respondents  are  right,  the  latter 
would,  and  the  former  would  not,  be  entitled  to  the  exemption. 
The  Legislature  cannot  have  intended  such  a  distinction. 

Next,  these  libraries  are  the  property"  of  the  institution. 
The  word  has  other  meanings  than  that  which  imports  owner- 
ship. It  may  mean  "forming  part  of,"  or  "  appropriated  to." 
This  meaning  was  not  suggested  in  Anclreios  v.  Mayor  oj- 
Bristol  (2),  which  was  followed  below.  If,  however,  the 
narrower  meaning  be  given  to  "  property,"  the  broader  inter- 
pretation should  be  attached  to  "institution."  Boyal  College 
of  Surgeons  v.  Sulley  (3)  is  distinguishable,  as  the  college,  being 
only  an  examining  body,  was  only  indirectly  a  scientific 
institution. 

[They  also  referred  to  6  &  7  Vict.  c.  36,  8  &  9  Vict.  c.  43, 
and  the  Literary  and  Scientific  Institutions  Act  1854  c.  112.] 

Sir  B.  B.  Finlay  S.G.  and  Danchwerts,  for  the  respondent. 
The  exemption  only  appHes  to  the  "property"  of  a  "literary 
institution  "  used  solely  for  the  purposes  of  the  institution. 

[LoED  Macnaghten  referred  to  Commissioners  of  Inland 
Bevenue  v.  Forrest.  (4)] 

As  this  is  a  property  tax,  "  property  "  must  mean  ownership, 
and  beneficial  ownership.  The  trustees  are  the  legal,  and 
Lhe  public  the  beneficial,  owners.  The  exemption  was  never 
intended  for  the  inhabitants  at  large,  and  they  cannot  be  the 
institution.    Nor  can  a  corporation  in  this  sense  bo  called  an 

(1)  10  Q.  B.  8G8.  (,•))  10  Court  Scss.  Cas.  series, 

(2)  61  L.  J.  (Q.B.)  715.  751. 

(4)  15  A])|).  ('as, 
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H.  L.  (E.)   "  institution."    The  Act  clearly  contemplates  voluntary  societies 
1896       on  which  the  tax  would  otherwise  fall  in  respect  of  this  pro- 
Mayor^  &c.,  P^^ty*    The  Act  of  1842  is  similar  in  its  scope  to  6  &  7  Vict. 

c.  36  s.  1,  by  which  local  rates  are  remitted  in  the  case  of 

Manchester  . 

r.        societies  devoted  exclusively  to  science  and  art.    An  institution 

McAdaim.  .  ... 

  must  embrace  not  only  its  governing  body  but  its  members, 

who  may  have  individual  rights  of  their  own,  and  the  members 
of  this  so-called  institution  are  the  whole  body  of  ratepayers. 
The  meaning  of  "institution  "  for  which  the  respondent  con- 
tends is  that  which  is  found  in  all  the  Library  Acts,  beginning 
with  that  of  1850.    The  Bristol  Case  (1)  was  rightly  decided. 

Lawson  WaUo7i  Q.C.  in  reply. 

The  House  took  time  for  consideration. 

July  31.  LoED  Halsbuey  L.C.  My  Lords,  I  regret  that 
I  am  not  able  to  concur  in  the  view  the  majority  of  your  Lord- 
ships have  taken  of  the  statute  the  construction  of  which  is  in 
question  here. 

The  Act  takes  its  rise,  in  respect  of  this  exemption,  from 
Sir  Eobert  Peel's  Income  Tax  Act  of  1842.  It  is  quite  legiti- 
mate to  refer  to  the  history  of  that  period  to  understand  what 
was  the  subject-matter  with  which  the  Legislature  was  then 
dealing,  and  a  glance  at  the  parliamentary  records  of  that  year 
will  shew  that  a  variety  of  petitions  from  literary  and  scientific 
institutions,  so  described,  were  presented  to  Parliament  inviting 
consideration  to  their  cases  and  petitioning  to  be  exempted 
from  the  new  tax.  There  were  at  that  time  a  great  many 
institutions  so  described,  and  I  think  it  may  be  asserted  that 
Parliament  was  then  dealing  with  known  institutions. 

The  Master  of  the  Eolls  and  some  of  your  Lordships  appear 
to  construe  this  exemption  as  if  everything  comprehended 
within  its  language,  "  literary,"  scientific,"  and  "institution," 
would  satisfy  the  meaning  of  the  Act,  so  as  to  establish  the 
exemption.  I  cannot  so  construe  it.  I  think  in  1842  the 
Legislature  was  dealing  with  a  known  thing.  It  was  not 
selecting  the  language  which  should  for  all  time  embrace  any 
institution  which  was  literary  or  scientific,  or  both,  within  the 
(])  61L.  J.  (Q.B.)  715. 
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ambit  of  the  exemption.  What  a  Hterary  institution  then  was  H.  L.  (e.) 
was,  I  think,  well  understood  and  known  to  the  Legislature,  1890 
and  I  think  the  language  must  be  construed  in  relation  to  the  Mayok,  &c., 
thing  in  respect  of  which  the  Legislature  was  acting.  It  may  Manchester 
well  be  that  a  municipal  corporation  is  an  institution.  It  may 
well  be  that  it  may  become  both  literary  and  scientific  ;  but  the 
question  may  still  remain  whether  it  is  a  literary  and  scientific 
institution  within  the  meaning  of  the  exemption  of  1842.  The 
mode  by  which  a  municipal  institution  has  become  literary  and 
scientific  is  that  by  the  machinery  of  the  Free  Libraries  Act  a 
municipal  corporation  may  provide  for  literary  and  scientific 
development,  and  may  make  rates  for  the  purpose.  I  agree 
with  Lindley  L.J.  that  no  such  thing  was  contemplated,  and 
that  it  is  a  misapplication  of  the  terms  to  a  public  library 
established  by  a  municipal  corporation  and  supported  by  a  com- 
pulsory rate,  not  the  less,  I  think,  distinguishing  it  from  the 
voluntary  character  of  a  literary  and  scientific  institution  such 
as  existed  in  1842,  simply  because  the  adoption  of  the  Free 
Libraries  Acts,  and  the  consequent  liability  to  rates,  has  to  be 
passed  by  a  popular  vote.  My  Lords,  I  am  of  opinion  that  the 
exemption  ought  not  to  be  allowed. 

I  must  add  that  I  do  not  understand  how  it  can  be  con- 
tended, as  it  is  by  the  Master  of  the  Eolls,  that  we  are  not  to 
construe  the  Act  of  1842  at  all.  I  should  say,  on  the  contrary, 
that  that  is  the  Act  we  have  to  construe,  or  its  repetition  in 
subsequent  statutes,  and  that  the  Act  which  his  Lordship  says 
we  have  to  construe,  namely,  the  Free  Libraries  Act,  is  one 
which  may  be  relevant  enough  when  we  have  first  made  up 
our  minds  what  the  exemption  is  to  see  whether  it  comes 
within  that  exemption,  but  I  think  can  have  no  operation  in 
guiding  us  to  the  true  construction  of  what  the  Legislature 
intended  in  1842. 


Lord  Herschell.  My  Lords,  by  the  Income  Tax  Act 
allowance  by  way  of  exemption  from  income  tax  is  to  be  made 
in  respect  of  the  duties  charged  on  any  building,  the  property 
of  any  literary  or  scientific  institution  used  solely  for  the  pur- 
poses of  such  institution,  and  in  which  no  payment  is  made 
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H.  L.  (E.)   or  demanded  for  any  instruction  there  afforded  by  lectures  or 
1896  otherwise. 

Mayok,  &c.,     In  1893  the  Income  Tax  Commissioners  for  the  City  of 
Manchester  Manchester  assessed  the  appellants  to  income  tax  as  being 
McAdam    ^^^^  owners  of  buildings  in  that  city  which  were  used  solely  for 
  the  purposes  of  four  free  public  libraries.     The  question  is 

Lord  Herschell.  jl  j.  ^ 

  whether  the  words  of  exemption  apply  to  these  buildings. 

The  municipal  borough  of  Manchester  in  1852,  upon  a  poll 
of  the  burgesses,  duly  adopted  the  provisions  of  the  Public 
Libraries  Act,  1850.  That  Act  was  repealed  by  the  Public 
Libraries  Act,  1855.  This  statute  empowered  a  town  or  city 
council  to  appropriate  any  land  for  the  purposes  of  the  Act, 
and  to  erect  any  buildings  suitable  for  public  libraries  (s.  18). 
It  vested  the  general  management  of  the  libraries  in  the  council 
(s.  21),  and  provided  that  lands  and  buildings  appropriated  or 
purchased  for  such  purposes  should  be  vested  in  the  same  body 
(s.  22).  The  buildings  in  question  were  provided  by  the  cor- 
poration for  use  as  public  libraries  between  the  years  1855 
and  1892. 

The  Act  of  1855  was  repealed  by  the  Public  Libraries  Act, 
1892.  By  s.  11  of  that  Act  it  was  enacted  that  the  library 
authority  of  any  library  district  might,  subject  to  the  pro- 
visions of  the  Act,  provide  "  all  or  any  of  the  foUovdng 
institutions y  Amongst  those  mentioned  are  "  public  libraries." 
The  corporation  of  Manchester  is,  under  the  same  statute,  the 
library  authority ;  but  their  powers  and  duties  have,  pursuant 
to  s.  15,  been  delegated  to  a  committee  of  the  corporation 
called  "  The  Public  Free  Libraries  Committee." 

In  the  Queen's  Bench  Division  the  case  was  concluded  by 
a  previous  decision  of  the  same  Court  relating  to  a  free  library 
at  Bristol:  Andrews  v.  Mayor  of  Bristol.  (1)  In  the  Court 
of  Appeal,  Lindley  and  Eigby  L.J  J.  were  of  opinion  that 
the  appellants  were  not  entitled  to  the  exemption  claimed  ;  the 
Master  of  the  EoUs  arrived  at  the  contrary  conclusion.  The 
learned  judges  who  formed  the  majority  considered  that  the 
corporation  of  Manchester,  even  in  its  character  of  library 
authority,  could  not  properly  be  called  a  ''literary  institution." 
(1)  61  L.  J.  (Q.B.)  715. 
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Lindley  L.J.  was  of  opinion,  farther,  that  a  library  supported   H.  L.  (E.) 
by  rates  could  not  be  a  literary  institution  within  the  meaning  1896 
of  the  Income  Tax  Act.  Mayoe,  &c.. 

Apart  from  any  question  of  the  ownership  of  the  buildings  or 
of  the  maintenance  of  the  libraries  by  a  rate  levied  on  the 
occupiers  within  the  city,  I  do  not  think  it  was  doubted  that  a 
public  free  library  is  a  literary  institution.  Its  object  is  to 
spread  a  knowledge  and  love  of  literature  among  the  people. 
Such  an  institution  is,  in  my  opinion,  quite  aptly  termed 
"literary."  The  difficulty  arises  from  the  other  words  used. 
To  be  exempted  the  building  must  be  "the  property  of  "  a 
literary  institution.  The  view  taken  by  the  majority  in  the 
Court  below  appears  to  have  been  that  you  must  first  ascertain 
who  is  the  owner  of  the  building  in  respect  of  which  the  allow- 
ance is  claimed,  and  then  whether  such  ow^ner  can  be  said  to  be 
a  literary  institution,  and  that  unless  that  is  the  case  the 
exemption  is  not  made  out.  The  words  "the  property  of  any 
literary  or  scientific  institution  "  must  be  read  together,  and  I 
cannot  think  that  the  words  "  property  of,"  used  in  this  com- 
bination, can  properly  be  construed  in  the  narrow  sense 
adopted. 

It  may  be  well  to  consider,  first,  what  is  the  meaning  of  the 
word  "  institutions  "  as  used  in  the  section.  It  is  a  word 
employed  to  express  several  different  ideas.  It  is  sometimes 
used  in  a  sense  in  which  the  "  institution"  cannot  be  said  to 
consist  of  any  persons,  or  body  of  persons,  who  could,  strictly 
speaking,  own  property.  The  essential  idea  conveyed  by  it  in 
connection  with  such  adjectives  as  "  literary  "  and  "  scientific  " 
is  often  no  more  than  a  system,  scheme  or  arrangement,  by 
which  literature  or  science  is  promoted  without  reference  to  the 
persons  with  whom  the  management  may  rest,  or  in  whom  the 
property  appropriated  for  these  purposes  may  be  vested,  save 
in  so  far  as  these  may  be  regarded  as  a  part  of  such  system, 
scheme,  or  arrangement.  That  is  certainly  a  well-recognised 
meaning  of  the  word.  One  of  the  definitions  contained  in  the 
Imperial  Dictionary  is  as  follows  :  "A  system,  plan,  or  society, 
estabHshed  either  by  law,  or  by  the  authority  of  individuals,  for 
promoting  any  o])ject,  public  or  social."    An  illustration  of  this 
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H.  L.  (E.)  use  is  to  be  found  in  the  Libraries  Act  itself.  When  the 
1896  Hbraries  which  the  authorities  referred  to  in  that  Act  may 
Mayoe,  &c.,  provide  are  termed  institutions  "  the  term  conveys  the  idea  of 
buildings  stored  with  books,  with  access  to  them  by  the  public 
for  the  purpose  of  reading,  together  with  the  arrangements 
made  for  their  use.  Another  illustration  is  seen  in  the  Act 
of  the  17  &  18  Vict.  c.  112,  the  object  of  which  is  to  give 
greater  facilities  for  procuring  sites  and  buildings  "  for  institu- 
tions  established  for  the  promotion  of  literature,  science,  or  the 
fine  arts."  And  it  is,  I  think,  in  the  sense  I  have  indicated 
that  the  word  is  used  in  the  enactment  under  consideration. 
"What,  then,  is  meant  when  the  property  of  such  an  institu- 
tion "  is  spoken  of?  No  more  than  this,  I  think,  that  it  is 
property  appropriated  to  and  applied  for  its  purposes.  It  is  not 
open  to  doubt  that  institutions  in  connection  with  which  there 
is  no  incorporated  body  in  whom  property  can  vest  are  within 
the  scope  of  the  enactment.  In  the  case  of  an  institution  of 
this  description,  any  building  appropriated  exclusively  for  its 
use  must  be  vested  in  individuals  as  trustees  ;  but  these  trustees 
are  certainly  not  the  institution,  nor  are  the  individuals  who 
manage  it.  Counsel  were  asked.  What  persons  are  in  that  case 
the  institution  owning  the  property?  The  answer  given  was, 
The  members.  But  where  the  institution  is  "  established  for 
the  use  of  the  public  "  at  large,  it  cannot  be  said  to  consist  of 
any  members  who  can  be  regarded  as  the  beneficial  owners  of 
the  property.  No  one  could  question  that  a  building  "  conveyed 
to  trustees  for  use  by  the  public  "  for  purposes  scientific  or 
literary  was  intended  to  be  within  the  exemption  as  being  the 
property  of  a  literary  or  scientific  institution.  Suppose  the 
trustees  were  afterwards,  by  arrangement  with  the  corporation 
of  Manchester,  to  convey  the  building  to  that  corporation  to  be 
held  for  the  same  uses  as  before,  would  the  exemption  cease 
because  they  became  the  owners  of  the  building,  and  could  not 
properly  be  designated  a  literary  or  scientific  institution  ?  It 
seems  to  me  impossible  to  arrive  at  such  a  conclusion. 

It  is  not  an  uncommon  use  of  the  expression  property  of  " 
in  connection  with  such  a  word  as  institution  to  employ  it  to 
describe  property  appropriated  to  the  purposes  of  the  institution. 
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For  example,  by  the  Act  of  the  17  &  18  Vict,  just  referred  to,    H.  L.  (E.) 
which  by  s.  33  was  to  apply  to  "  every  institution  for  the  time  1896 
being  established  for  the  promotion  of  science,  literature,  the  3Iayor,  &c., 
fine  arts,  &c.,"  it  was  provided  (s.  11)  that  where  an  institution  i^xanchestep 
is  not  incorporated  the  grant  of  any  land  for  the  purpose  of 

such  institution  may  be  made  to  any  corporation,  sole  or   

aggregate,  and  (s.  21)  that  unincorporated  institutions  may  be   

sued  in  the  name  of  an  officer ;  and  by  s.  23  it  was  enacted, 
that  if  judgment  be  recovered  against  an  officer  on  behalf  of  an 
institution,  such  judgment  is  only  to  be  put  in  force  against 
"  the  property  of  the  institution."  Here  the  words  the  pro- 
perty of  "  obviously  mean  no  more  than  held  for,  or  appropriated 
to,  the  purposes  of.  Again,  in  the  Charitable  Trusts  Act  of 
1853,  "the  property  of  "  a  charity  is  spoken  of  in  more  than 
one  section. 

I  think,  therefore,  that  even  though  the  corporation  of 
Manchester,  in  whom  the  buildings  the  taxation  of  which  is 
now  in  question  are  vested,  cannot  be  said  to  be  itself  a  literary 
institution,  nevertheless,  the  buildings  being  appropriated  for 
the  purpose  of  free  public  libraries,  being  devoted  exclusively 
to  that  use  and  incapable  of  being  legally  applied  to  any  other 
purpose,  may  properly  be  said  to  be  the  property  of  a  literary 
institution. 

The  question  remains  whether  a  literary  or  scientific  institu- 
tion, supported  by  rates,  is  within  the  meaning  of  those  w^ords 
in  the  Income  Tax  Act.  Lindley  L.J.  thought  it  was  not.  He 
considered  that  the  object  of  exempting  literary  and  scientific  in- 
stitutions from  income  tax  was  to  encourage  private  landowners 
to  give  land  or  to  allow  it  to  be  used  by  literary  or  scientific  insti- 
tutions supported  by  voluntary  gifts  or  subscriptions,  and  so 
encourage  such  institutions,  and  that  an  institution  supported 
by  rates  was  not  within  the  contemplation  of  the  Legislature. 
I  do  not  feel  myself  at  liberty  to  speculate  on  the  intention  of 
the  Legislature  except  in  so  far  as  it  is  to  be  discerned  in  the 
language  employed.  If  a  free  public  library  is  a  literary  insti- 
tution, supposing  it  to  be  founded  by  a  voluntary  benefaction, 
even  though  its  property  be  vested  in  and  it  be  managed  by  a 
public  corporation,  I  cannot  see  how  it  would  become  less  a 
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H.  L.  (E.)   literary  institution  if  that  corporation  were  empowered  to  levy 
1896      rates  for  its  maintenance  and  exercised  that  power.    I  can  find 
Mayoe,  &c.,      words  in  the  statute  to  justify,  on  that  account,  the  exclusion 
Manchestee  institution  otherwise  within  its  terms  or  to  warrant  a 

V. 

McAdam. 


Lord  Herschell. 


restriction  to  institutions  supported  by  voluntary  contributions. 
This  is  not  made  a  condition  of  the  exemption,  as  it  is  in 
the  rating  Act  of  the  following  year.  The  leading  object  of  the 
exemption  from  income  tax  obviously  was  to  encourage  the 
formation  of  literary  and  scientific  institutions,  because  they 
were  regarded  as  of  public  utility.  I  can  see  nothing  extra- 
vagant, therefore,  in  a  construction  which  would  comprise 
such  institutions,  even  though  they  be  supported  by  municipal 
rates. 

I  move  your  Lordships  that  the  judgment  appealed  from  be 
reversed  with  costs  here  and  in  the  Courts  below. 


LoED  Macnaghten.  My  Lords,  there  are,  it  seems,  four 
public  libraries  in  Manchester,  which  were  all  established  some 
years  ago,  and  are  now  vested  in  the  corporation  of  that  city  as 
the  library  authority  under  the  Public  Libraries  Act,  1892. 
The  corporation  claims  to  be  entitled  to  allowances  for  the 
duties  charged  under  Schedule  A  in  the  Income  Tax  Act,  1842, 
in  respect  of  the  library  buildings.  The  whole  question  turns 
upon  some  half-dozen  words  in  the  catalogue  of  allowances 
(No.  VI.  in  s.  61).  Allowances  are  granted  for  the  duties  on  any 
building  "  the  property  of  any  literary  or  scientific  institution  '* 
used  solely  for  the  purposes  of  such  institution.  It  is  admitted 
that  the  buildings  in  question  are  used  solely  for  library  pur- 
poses, and  it  is  admitted  that  if  a  public  library  is  a  literary 
institution  the  other  conditions  of  exemption  required  by  the 
statute  are  fulfilled. 

The  claim  has  been  rejected  by  the  Court  of  Appeal  (Lindley 
and  Eigby  L.J  J.),  Lord  Esher  M.E.  dissenting.  The  learned 
judges  who  formed  the  majority  of  the  Court  rest  their  decision 
on  two  grounds.  In  the  first  place,  they  seem  to  consider  that 
a  public  library,  though  a  literary  institution  for  some  purposes, 
is  not  a  literary  institution  within  the  meaning  of  the  Act  of 
1842,  because  at  the  date  of  that  Act  there  was  no  such  thing 
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as  a  literary  or  scientific  institution  established  or  supported  by  H.  L.  (E.) 
rates.  In  the  opinion  of  Lindley  L.J.  the  object  of  the  1896 
exemption  was  "  to  encourage  private  landowners  to  give  land  mayor,  &c. 
or  allow  it  to  be  used  by  literary  or  scientific  institutions 
supported  by  voluntary  gifts  or  subscriptions,  and  so  to  en- 
courage such  institutions."  There  is,  however,  nothing  in  the 
Act  of  1842  declaring  or  tending  to  shew  that  that  particular 
object  was  in  the  contemplation  of  the  Legislature.  The  object 
of  the  Legislature,  no  doubt,  was  to  encourage,  or  rather 
perhaps  to  avoid  discouraging,  literary  and  scientific  institutions. 
But  it  seems  to  me,  as  far  as  I  can  gather  the  intention  of  the 
Legislature  from  the  language  it  has  used,  that  it  is  the 
character  of  the  institution,  not  the  circumstances  of  its  origin 
or  the  means  by  which  it  may  be  established  or  supported,  that 
will  give  rise  to  a  claim  for  exemption.  In  dealing  with  the 
exemption  from  local  rates  conferred  upon  certain  literary 
and  scientific  institutions  by  the  Act  of  1843,  Brie  C.J.,  then 
Erie  J.,  makes  the  following  observation  in  Bradford  Library 
Society  V.  Churchwardens  of  Bradford  (1) :  The  Legislature, 
I  think,  intended  to  protect  from  rateability  all  institutions  of 
which  the  object  was  to  improve  the  public  tone  of  mind ;  an 
object  far  more  valuable  than  any  pecuniary  saving  to  the 
parish  which  would  be  attained  by  rating  such  institutions." 
If  one  is  to  speculate  on  the  intention  of  the  Legislature,  the 
broader  view  indicated  in  that  passage  is,  perhaps,  preferable  to 
the  narrower  view  which  has  commended  itself  to  the  Court  of 
Appeal. 

It  is  a  little  difficult  to  define  the  meaning  of  the  term 
''institution"  in  the  modern  acceptation  of  the  word.  It 
means,  I  suppose,  an  undertaking  formed  to  promote  some 
defined  purpose  having  in  view  generally  the  instruction  or 
education  of  the  public.  It  is  the  body  (so  to  speak)  called  into 
existence  to  translate  the  purpose  as  conceived  in  the  mind  of 
the  founders  into  a  living  and  active  principle.  Sometimes  the 
word  is  used  to  denote  merely  the  local  habitation  or  the  liead- 
quarters  of  the  institution.  Sometimes  it  comprehends  every- 
thing that  goes  to  make  up  the  institution — everything  belonging 
(I)  1  E.  &  E.  at  p.  9(5. 
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H.  L.  (E.)   to  the  undertaking  in  connection  with  the  purpose  which  informs 

1896       and  animates  the  whole.    A  pubhc  Hbrary  may,  I  think,  be 

Mayoe,  &c.,  properly  called  an  "  institution  "  in  that  sense.    At  any  rate, 

Manchester  P^^-^^^  libraries  are  described  as  institutions  by  the  Legislature 

^-  itself  in  the  Pubhc  Libraries  Act  1884,  and  in  the  Act  of  1892, 
McAdam. 

- —  A  free  public  library  is  a  literary  institution  above  all  things. 
MacnagMen.   It  is,  pcrhaps,  the  very  ideal  and  pattern  of  a  literary  institution. 

The  Manchester  free  libraries  come  within  the  words  of  the 
exemption  in  the  Income  Tax  Act,  1842,  and  I  can  see  no 
reason  why  they  should  be  excluded  from  the  benefit  of  that 
exemption.  I  should  have  been  of  this  opinion  if  the  Act  of 
1842  had  been  passed  once  and  for  all.  But  in  view  of  the 
observations  of  the  Court  of  Appeal  it  is  not,  perhaps,  immaterial 
to  notice  that  the  Act  was  only  a  temporary  Act.  It  has  been 
revived  and  re-enacted  over  and  over  again,  and  certainly  more 
than  once  or  twice  since  the  Legislature  applied  the  term? 
"  institution  "  to  a  public  library. 

The  other  ground  on  which  the  majority  iof  the  Court  of 
Appeal  proceeds  is  that  a  municipal  corporation  is  not  a  literary 
institution.  I  must  confess  that  it  never  would  have  occurred 
to  me  that  the  contrary  of  that  proposition  could  be  gravelj' 
maintained.  But  it  seems  to  have  been  so  argued  in  the  Court 
of  Appeal,  and  argued  in  such  a  serious  way  that  it  is  the  only 
point  dealt  with  in  the  judgment  of  the  majority  of  the  Court 
other  than  the  point  which  has  been  already  discussed. 

Assuming  that  a  public  library  is  a  literary  institution,  are 
the  library  buildings  the  "  property  "  of  the  institution  ?  What 
is  the  meaning  of  the  word  "property"  in  that  connection? 
Does  it  import  legal  ownership,  or  does  it  mean  that  the 
buildings  are  the  property  of  the  institution  in  the  sense  that 
they  are  appropriated  to  the  purposes  of  the  institution — that 
they  are  not  only  used  for  the  purpose  of  the  institution,  but 
that  they  cannot  be  used  or  applied  legally  for  any  other- 
purpose  ?  Eigby  L.J.  observes  (1)  that  "  the  terms  of  the  ex- 
emption granted  by  the  Income  Tax  Act,  1842,  have  relation  not 
merely  to  the  purpose  to  which  the  building  is  applied,  but  also 
to  the  position  and  character  of  the  owners  of  the  building." 
(1)  [1895]  1  Q.  B.,  at  p.  679. 
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We  have,  therefore,  he  adds,  "  to  consider  not  merely  the 
character  of  the  building  itself,  and  the  purposes  for  which  it  is 
used,  but  also  the  position  and  character  of  the  owners  of  the 
building,  as  distinct  from  the  building  itself."  I  cannot  find 
anything  of  that  sort  in  the  Act.  The  buildings,  no  doubt,  are 
vested  in  the  corporation,  but  merely  for  a  special  purpose.  I 
cannot  see  that  it  matters  in  the  very  least  who  the  trustees 
are,  or  what  may  be  their  position  or  character,  or  in,  whom  the 
legal  ownership  of  the  buildings  is  vested,  provided  the  buildings 
themselves  are  legally  appropriated  to  the  purposes  of  the 
institution.  That  seems  to  follow  from  a  consideration  of  the 
circumstances  which  existed  when  the  Act  of  1842  was  passed. 
At  the  date  of  that  Act  there  were,  no  doubt,  some  literary  and 
scientific  institutions  incorporated  by  charter  or  statute.  But 
certainly  such  institutions  were  usually  unincorporated.  So  it 
would  appear  from  the  numerous  reported  cases  relating  to 
literary  and  scientific  institutions,  and  from  the  provisions  of 
tke  Literary  and  Scientific  Institutions  Act,  1854  (17  &  18  Vict. 
€.  112).  If  the  majority  of  the  Court  of  ;  Appeal  is  right,  all 
unincorporated  institutions  must  be  excluded  from  the  benefit 
of  the  exemption  in  the  Income  Tax  Act,  1842.  It  is  impossible 
to  suppose  that  this  could  have  been  the  intention  of  Parliament. 
It  seems  to  me,  therefore,  that  the  word  "property"  in  the 
exemption  in  question  cannot  import  legal  ownership.  It 
imports  the  right  of  possession  and  exclusive  enjo^^nent. 
Moreover,  that  is  the  ordinary  meaning  of  the  term.  The 
word  ''property"  is  not  a  technical  expression.  No  one  in 
ordinary  language  would  speak  of  land  or  buildings  vested  in 
a  trustee  and  in  which  the  trustee  has  no  beneficial  interest  as 
his  property."  I  may  observe  that  if  your  Lordships  will 
turn  to  the  Act  of  1854,  to  which  I  have  just  referred,  you  will 
find  the  very  expression,  ''property  of  the  institution,"  used  in 
more  than  one  place  to  denote  real  and  personal  property  held 
on  trust  for  the  purposes  of  the  institution,  though  not  legally 
vested  in  the  institution  itself. 

I  am  therefore  of  opinion  that  the  judgment  of  the  INIaster  of 
the  Kolls  is  right,  and  that  the  appeal  should  be  allowed 
with  costs. 


H.  L.  (E.) 

1896 
Mayor,  &c., 

OF 
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H.  L.  (E.)      LoED  MoEEis.     My  Lords,  I  have  read  the  judgments 
1896      which  my  noble  and  learned  friends  opposite  (Lord  Herschell 
Mayok,  &c.,        Lord  Macnaghten)  have  just  delivered,  and  I  concur  in 


OF  them 
Manchester 

V. 

McAdam. 


Orders  appealed  from  reversed  with  costs  here  and 
below  ;  the  appeal  to  the  Income  Tax  Commis- 
sioners allowed  ;  cause  remitted  to  the  Queen's 
Bench  Division, 

Lords'  Journals,  July  31,  1896. 

Solicitors  for  appellants :  Austin  d-  Austin,  for  Town  Clerh, 
Manchester. 

Solicitor  for  respondent :  F.  C.  Gore,  Solicitor  of  Inland 
Bevenue. 


.H.L.(E.)   SCHOLFIELD  Appellant; 

AI.D 

/t%3i.    rpjjj.  EAEL  OF  LONDESBOKOUGH  .    .  Eespondbnt. 

Bill  of  Exchange — Fraudulent  Alteration- — Accepting  Bill  which  gives  Facilities 
for  Alteration — Negligence — Stamp  of  larger  amount  than  necessary — 
Estoppel— Bills  of  Exchange  Act  1882  (45  &  46  Vict.  c.  61)  s.  64. 

The  acceptor  o.f  a  bill  of  exchange  is  not  under  a  duty  to  take  pre- 
cautions against  fraudulent  alterations  in  the  bill  after  acceptance. 

A  bill  for  500/^.  was  presented  for  acceptance  with  a  stamp  of  much 
larger  amount  than  was  necessary  and  with  spaces  left.  The  acceptor 
wrote  his  acceptance  and  handed  the  bill  to  the  drawer,  who  fraudulently 
filled  up  the  spaces  and  turned  it  into  a  bill  for  3500Z.  Being  sued  on  the 
bill  by  a  bona  fide  holder  for  value  the  acceptor  paid  500?.  into  court : — 

Held,  affirming  the  decisions  of  Charles  J.  ([1894]  2  Q.  B.  660)  and  of 
the  Court  of  Appeal  ([1895]  1  Q.  B.  536),  that  the  acceptor  owed  no  duty 
of  precaution  to  the  plaintiff,  and  was  guilty  of  no  negligence,  and  was 
entitled  to  judgment. 

Young  v.  Grote  (4  Bing.  253)  commented  on. 

The  follov^ing  statement  of  facts  is  taken  from  the  judgment 
of  Lord  Watson. 

The  appellant  brought  an  action  against  the  respondent  upon 
a  bill  of  exchange  purporting  to  be  for  3500Z.,  payable  three 
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montlis  after  date.    The  bill  was  written  out  by  Scott  Sanders,    H.  L.  (E.) 
the  drawer,  for  the  sum  of  500Z.,  on  a  2^.  stamp  ;  and,  in  that  1896 
condition,  v/as  presented  by  him  to   the  respondent,  who  ScHOLriELo 
accepted  it.    After  acceptance,  the  drawer  fraudulently  in-  j^^^^  -^^^ 
creased  its  amount  by  inserting  the  figure  "  3  "  between  the  desborotjgh. 
letter  "       and  the  figures  "  500,"  in  the  corner  of  the  bill,  by 
writing  the  word  "  three  "  at  the  end  of  the  second  line,  and  by 
writing  the  word     thousand  "  at  the  beginning  of  the  third 
line  before  the  words    five  hundred  "  in  the  body  of  the  bill. 
It  is  now  obvious  that  Scott  Sanders,  when  he  wrote  the  bill, 
must  have  had  in  contemplation  the  alterations  which  he 
subsequently  made,  and  that  he  purposely  used  a  stamp  of 
unnecessary  value,  and  left  the  spaces  which  he  afterwards 
filled  up  as  above  described,  in  order  to  facilitate  his  fraud. 
The  altered  bill  was  indorsed  by  Scott  Sanders  to  one  Scott, 
from  whom  the  appellant  acquired  it  in  good  faith  and  for  value. 
In  his  defence  to  the  action,  the  respondent,  while  denying  all 
liability,  paid  into  court  the  original  amount  of  500/:   Charles  J., 
before  whom  the  action  was  tried  without  a  jury,  gave  judg- 
ment for  the  defendant  upon  the  grounds  appearing  in  the 
report  below.  (1)    This  decision  was  affirmed  by  the  majority 
of  the  Court  of  Appeal  (Lord  Esher  M.E.  and  Kigby  L.J., 
Lopes  L.J.  dissenting)  upon  other  grounds.  (2)    From  these 
decisions  the  plaintiff  brought  the  present  appeal. 

1895.  Nov.  26,  28,  29.  AsquitJi  Q.C.  and  E.  Morten  for 
the  appellant.  The  questions  are  :  (1.)  Is  there  a  duty  incum- 
bent on  the  acceptor  with  respect  to  subsequent  holders  for 
value,  and  apart  from  contract  with  the  drawer,  to  see  that  the 
bill  is  not  in  such  a  form  as  to  invite  or  facilitate  such  fraudulent 
alterations  as  would  mislead  a  holder  ?  (2.)  Was  there  a  breach 
of  that  duty  in  the  present  case  ?  (3.)  If  so,  was  the  breach 
the  proximate  cause  of  the  plaintiff's  being  misled?  If  the 
answer  to  these  questions  be  in  the  affirmative  the  appellant  is 
entitled  to  succeed.  A  bill  is  not  like  a  deed  or  contract 
intended  only  to  operate  between  the  parties,  but  is  by  nature 
negotiable,  and  becomes,  as  Williams  J.  said  in  Ingham  v. 


(1)  [1894]  2  Q.  B.  GGO. 


(2)  [1895]  1  Q.  B.  530. 
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H.  L.  (E.)  Primrose  (1),  "  part  of  the  mercantile  currency."  To  say  that 
1896      the  proximate  cause  of  the  appellant's  loss  is  not  the  form  of 

ScHOLFiELD  ^^^^  instrument  bnt  the  criminal  act  of  Sanders,  is  only  in 
Eael  of  Lon-  ^^^^^^^  form  to  deny  the  existence  of  the  duty.  The  earliest 
DESBOROTJGH.  authority  seems  to  be  Young  v.  Grote  (2),  which  was  a  case  of 


alteration  in  a  cheque.  The  decision  is  not  clear  and  defines 
the  duty  only  as  between  banker  and  customer,  but  it  has 
been  approved  on  various  grounds  by  many  judges.  In 
Bobarts  v.  Tucker  (3)  Parke  B.  treats  it  as  the  case  of  a  blank 
cheque  left  for  any  person  in  whose  hands  it  was  to  fill  up  in 
whatever  way  the  blank  permitted.  In  Bank  of  Ireland  v. 
Trustees  of  Evans'  Charities  (4)  Lord  Cranworth  L.C.,  who 
approved  the  decision,  placed  it  upon  estoppel.  Ingham  v. 
Primrose  (1),  which  was  a  very  strong  case,  was  based  on  negli- 
gence. The  bill  had  been  torn  in  two  by  the  acceptor  and  the 
pieces  were  picked  up  and  joined  together  and  the  bill  sold.  It 
was  held  that  the  acceptor  and  not  the  holder  for  value  without 
notice  must  suffer.  The  ground  of  decision  was  the  duty  of  the 
acceptor  to  innocent  holders  for  value  of  instruments  issued 
by  the  acceptor  which  have  become  part  of  the  mercantile 
currency.  In  Ex  parte  Swan  (5)  the  principle  of  estoppel  and 
of  the  law  merchant  was  admitted  to  be  applicable  to  cases  like 
Young  v.  Grote.  (2)  In  Swan  v.  North  British  Australasian 
Co.  (6),  Young  v.  Grote  (2)  was  approved  by  Blackburn  J.  upon 
the  broader  ground,  apparently  supported  by  the  passage  from 
Pothier  there  quoted,  of  the  duty  of  those  who  put  bills  of 
exchange  in  circulation  to  take  reasonable  precautions  against 
the  possibility  of  fraudulent  alterations  ;  and  by  Cockburn  C.J. 
virtually  on  the  ground  of  negligence.  In  reference  to  this 
case  Cleasby  B.,  in  Halifax  Union  v.  Wheelwright  (7),  after 
discussing  the  various  reasons  assigned  for  the  decision  in 
Young  v.  Grote  (2),  observed  :  But  these  various  reasons  for 
the  conclusion  only  shew  how  incontestable  the  conclusion 
itself  is."    In  Arnold  v.  Cheque  Bank  (8)  Coleridge  C.J. 


(1)  7  C.  B.  (N.S.)  82,  85. 

(2)  4  Bing.  253. 

(3)  16  Q.  B.  560,  579. 

(4)  5  H.  L.  C.  389,  413. 


(5)  7  C.  B.  (KS.)  400. 

(6)  2  H.  &  C.  175. 

(7)  L.  K.  10  Ex.  183,  192. 

(8)  1  C.  P.  D.  578,  587. 
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approves  Young  v.  Grote  (1)  on  the  authority  of  Pothier,  and   H.  L.  (E.) 
also  the  language  of  Blackburn  J.  in  Swan  v.  North  British  1896 
Australasian  Co.  (2)  that  negligence  in  order  to  estop  must  be  scholfield 
negligence  in  the  transaction  itself  and  be  the  proximate  cause  j,^^^  opLox- 
of  the  loss,  and  must  be  the  neglect  of  some  duty  owing  either  desborough. 
to  the  person  who  has  been  misled  or  to  the  general  public. 
In  Baxendale  v.  Bennett  (3)  Brett  L.J.  first  shewed  his  hostility 
to  Young  v.  Grote  (1) ;  but  that  was  a  widely  different  case. 
[LoED  Davey  referred  to  Colonial  Bank  v.  Cady.  (4)] 
Merchants  of  the  Staple  v.  Bank  of  England  (5)  reiterates  the 
principle  that  the  negligence  must  be  in  the  transaction  itself 
and  the  proximate  cause  of  the  loss.    In  Bank  of  England  y. 
Vagliano  (6)  the  principle  is  involved  that  the  person  who  puts 
a  bill  of  exchange  in  circulation  is  the  person  liable  for  loss 
•caused  by  his  negligence  :  see  per  Lord  Herschell.  (7)    All  the 
reasons  assigned  in  these  cases  in  support  of  Young  v.  Grote  (1) 
are  applicable  here.    There  was  negligence  in  the  transaction 
itself,  which  was  the  proximate,  or  as  Lord  Esher  M.E.  pre- 
ferred in  Seton  v.  Lafone  (8)  to  express  it,  the  "  real  "  cause  of 
the  appellant's  being  misled  ;  the  negligence  was  the  breach  of 
the  duty,  defined  by  Pothier  and  recognised  by  several  judges, 
which  is  incumbent  on  makers  of  negotiable  instruments,  and 
the  respondent  is  estopped  from  setting  up  the  fraud.  The 
principle  of  estoppel  has  been  recognised  by  all  the  judges  who 
have  discussed  Young  v.  Grote.  (1)    The   standard  of  the 
prudent  man  is  that  to  which  the  law  expects  a  man  to 
conform  in  business  transactions. 

[They  also  discussed  Carr  v.  London  and  North  Western 
By.  Co.  (9) ;  Seton  v.  Lafone  (10) ;  Heaven  v.  Pender  (11)  ; 
{jiarrard  v.  Haddan  (12)  ;  Story's  Equity  Jurisprudence,  s.  387  ; 
Pagan  v.  Wylie.  (13)] 

(1)  4  Bing.  253.  (9)  L.  R.  10  C.  P.  307. 

(2)  2  H.  &  C.  115.  (10)  19  Q.  B.  D.  68. 

(3)  3  Q.  B.  D.  525,  53-1.  (11)  11  Q.  B.  D.  503.  | 

<4)  15  App.  Cas.  267.  (12)  67PennsylvaniaRcp.(17  Smith) 

(5)  21  Q.  B.  D.  160.  82. 

<6)  [1891]  A.  C.  107.  (13)  1  Koss,  Leading  Gases  on  Coni- 

(7)  [1891]  A.  C.  107,  at  p.  151.  niercial  Law,  194. 

(8)  19  Q.  B.  1).  68,  71. 
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H.  L.  (E.)  Jelf  Q.C.  and  A.  T.  Lawrence  {G.  K.  Francis  with  ttiem) 

1896  for  the  respondent.    By  the  general  law,  estoppel  could  only 

ScHOLFiELD  founded  on  such  negligence  as  was  by  itself  actionable  : 

^*  T  Freeman  v.  Cooke.  (1)    But  by  the  Bills  of  Exchange  Act 

Earl  OF  LoN-  _  ^  ^  _ 

DESBOEouGH.  1882  its  opcratlon  is  defined  and  narrowed  by  s.  54,  by  which 
the  acceptor  is  "  precluded "  (i.e.  estopped)  "  from  denying  " 
the  things  there  mentioned,  and  those  only.  The  Act  is  a  code 
and  exhaustive,  and  s.  64  deals  with  alterations  in  a  bill  and 
provides  that  when  the  bill  is  materially  altered,  it  is  avoided 
against  all  parties  to  it  except  such  as  have  made  or  authorized 
the  alteration. 

Sect.  97  says  the  rules  of  common  law  including  the  law  mer- 
chant shall  continue  to  apply  to  bills.  In  Goodioin  v.  Bobarts  (2) 
Cockburn  C.J.  defines  the  "  law  merchant"  as  "  neither  more 
nor  less  than  the  usages  of  merchants  and  traders  in  the 
different  departments  of  trade,  ratified  by  the  decisions  of 
Courts  of  law."  There  is  no  evidence  of  such  usage  or  rati- 
fication as  would  support  the  appellant.  Young  v.  Grote  (3), 
which  has  been  taken  to  embody  the  law  merchant  on  this 
subject,  has  been  misunderstood  and  the  passage  from  Pothier, 
there  cited,  misapplied.  By  many  judges  that  case  has  been 
treated  simply  as  one  of  a  blank  cheque,  the  drawer  of  which 
gave  his  bankers  authority  to  pay  the  amount,  whatever  it  was, 
which  was  filled  in.  There  was  here  no  such  authority  express 
or  implied.  Estoppel  can  only  be  applied  in  cases  of  actionable 
negligence,  which  exists  where  as  in  case  of  a  blank  cheque  there 
is  implied  authority,  but  not  in  a  case  like  this.  "Bill  of  ex- 
change "  is  not  synonymous  with  "  acceptance."  See  definition 
in  the  Act  s.  3.  A  cheque  is  a  bill  of  exchange,  but  is  never 
"  accepted."  In  this  case  the  maker  was  the  drawer.  If  there 
be  such  a  duty  as  is  alleged,  on  whom  is  the  duty  incumbent  ? 
On  the  acceptor  only,  or  also  on  the  drawer  and  the  indorsers  ? 
If  on  all  these,  what  a  dangerous  extension  of  liability  is  opened 
out.  There  is  no  limit  to  the  possibility  of  fraudulent  altera- 
tion. The  passage  from  Pothier  only  relates  to  banker  and 
customer ;  and  neither  Young  v.  Grote  (3)  nor  that  passage 

(1)  2  Ex.  654,  per  Parke  B.,  at        (2)  L.  E.  10  Ex.  337,  346. 
p.  659.  (3)  4  Bing.  253. 
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gives  any  warrant  for  imposing  such  a  liability  as  is  contended   H.  L.  (E.) 

for,  not  only  on  the  acceptor,  but  on  every  indorser.    If  the  1896 

appellant  succeeds  an  intolerable  burden  will  be  placed  on  the  scholfield 

commercial  community.    Not  only  bills  of  exchange,  but  every  ^^^^  -^^^^ 

conveyance,  deed  or  other  document  is  exposed  to  the  peril  of  desborough. 

fraudulent  alteration.    As  Bowen  L.J.  observed  in  Le  Lievre  v. 

Gould  (1)  "  The  law  of  England  ....  does  not  consider  that 

what  a  man  writes  on  paper  is  like  a  gun  or  other  dangerous 

instrument :  unless  he  intended  to  deceive  the  law  does  not  in 

the  absence  of  contract  hold  him  responsible  for  drawing  his 

certificate  carelessly  " — or  in  this  case  for  the  careless  drawing 

of  a  bill.    The  duty  which  it  is  sought  to  impose  does  not 

exist,  and  there  can  be  no  negligence  without  neglect  of  some 

duty:  per  Brett  L.J.  in  Patent  Safety  Gun  Cotton  Co.  v. 

Wilson.  (2)    In  this  case  as  in  that  there  was  no  relation 

between  the  plaintiff  and  the  defendant  which  could  cause  any 

duty  to  exist.    There  was  no  duty  on  the  respondent  except 

the  general  duty  incumbent  on  all  persons  to  prevent  crime  ; 

but  such  duty  has  no  application  here.    The  very  same  point 

now  in  question  was  decided  in  favour  of  the  acceptor  in 

AdelpJii  Bank  v.  Edwards.  (3)    The  proposition  that  when  one 

of  two  innocent  persons  must  suffer,  it  ought  to  be  the  one  who 

by  his  own  acts  occasioned  the  confidence  and  the  loss,  is  too 

wide  to  be  universally  accepted.    In  Baxendale  v.  Bennett  (4) 

the  acceptor  was  held  not  liable.    In  Bank  of  England  v. 

Vagliano  (5)  Lord  Herschell  says  :  "  The  acceptor  is  only 

concerned  to  see  that  he  makes  the  payment  as  directed,  so  as 

to  be  able  to  charge  the  drawer.    It  is  in  truth  only  with  the 

drawer  that  the  acceptor  deals."    There  is  nothing  beyond 

dicta  in  the  cases  cited  for  the  appellant.    The  Pennsylvania 

case  cited  is  of  no  authority,  and  the  law  in  that  State  differs 

from  that  of  others  in  the  Union.     The  American  cases  are 

collected  in  Beven  on  Negligence,  2nd  ed.  "  Estoppel,"  p.  1565. 

The  principal  cases  are  Holmes  v.  Tnwiper  (6)  ;   Wood  v. 

(1)  [1893]  1  Q.  B.  491,  502.  (1)  3  Q.  B.  D.  525. 

(2)  49  L.  J.  (Q.B.)  713.  (5)  [1891]  A.  C.  at  p.  148. 

(3)  26  Sol.  J.  (1882)  360.  ((5)  7  Ainer.  Rep.  661. 
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H.  L.  (K)   Steele  (1) ;  Angle  v.  North  Western  Mutual  Life  Insurance 
1896       Co.  (2) 

ScHOLFiELD  Furthcr,  the  stamp  for  2^.,  although  excessive  for  500Z.,  was 
Eael  op  Lon-  exhausted  as  soon  as  the  bill  was  drawn  for  that  amount ;  and 
DESBOEouGH.  when  altered  the  bill  became  a  new  one  and  required  a  fresh 
stamp.  Downes  v.  Bichardson  (3),  deciding  that  an  accommo- 
dation bill  altered  before  issue  does  not  require  a  fresh  stamp, 
and  that  it  is  not  "  issued  "  until  it  reaches  the  hands  of  some 
person  who  is  entitled  to  treat  it  as  a  security  available  at  law, 
is  no  longer  an  authority.  The  definition  of  "  issue  "  in  the 
Act  of  1882  is  "  the  first  delivery  of  a  bill  or  note  complete  in 
form  to  a  person  who  takes  it  as  a  holder."  Thus  this  bill  was 
issued  as  soon  as  it  was  accepted  and  handed  to  the  drawer. 

[They  also  cited  Master  v.  Miller  (4) ;  Bussel  v.  Langstaffe  (5) ; 
Societe  Generate  v.  Metropolitan  Bank.  (6)] 

Asquith  Q.C.  in  reply.  The  alteration  does  not  avoid  the 
bill,  as  in  this  case  the  alteration  was  not  apparent :  s.  64  of 
the  Act  of  1882.  That  Act  was  clearly  not  regarded  by 
its  framers  as  a  complete  code,  as  by  s.  97  the  rules  of  the 
common  law — including  of  course,  estoppel — are  expressly 
preserved. 

•As  to  the  stamp,  see  the  Stamp  Act  1870  ss.  53,  54.  The 
statutory  definition  of  issue "  in  s.  2  of  the  Act  of  1882 
cannot  be  imported  into  or  affect  the  Act  of  1870.  Bow7ies  v. 
Bichardson  (3)  has  never  been  doubted.  All  the  judges  have 
accepted  the  principle  of  estoppel,  and  most  of  them  have 
treated  Young  v.  Grote  (7)  as  based  on  that  principle.  In  a 
business  transaction  business  precautions  ought  to  be  taken  and 
enforced. 

The  House  took  time  for  consideration. 

July  31.  LoED  Halsbuey  L.C.  My  Lords,  in  this  case 
the  plaintiff  below  (the  appellant  here)  brought  an  action 

(1)  6  Wallace,  80.  affirmed  in  Ex.  Cham.  2  H.  Bl.  141 ; 

(2)  2  Otto  (92  U.S.)  330.  1  Anst.  225. 

(3)  5  B.  &  Aid.  674.  (5)  2  Douglas,  514. 

(4)  4  T.  K.  320;  5  T.  K.  367;        (6)  27  L.  T.  (N.S.)  849. 

(7)  4  Bing.  253. 
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against  the  respondent  on  what  purported  to  be  a  bill  of   H.  L.  (E.) 
exchange  for  3500/.    The  respondent's  name  attached  to  the  1896 
bill  in  question  was  genuine.    He  had,  in  fact,  accepted  a  bill  scholfield 
for  5001.,  but  by  fraudulent  alteration,  amounting  to  forgery,  eaelopLox 
the  amount  for  which  the  respondent  accepted  was  increased  to  desboeough. 

the  sum  sued  for.  *  Lord  Halsbury 

L.C. 

It  is  not  contended  that  the  bill  is  not  a  forgery,  and  if   

nothing  else  appeared  it  would,  of  course,  be  a  sufficient  defence 
for  the  acceptor  to  plead  and  prove  that  he  never  accepted  any 
such  bill  as  that  for  which  the  plaintiff  brought  his  action. 
But  it  is  contended  that  the  form  of  the  bill  was  such  that  the 
respondent  was  negligent  in  accepting  it. 

The  bill  as  originally  accepted  was  so  far  in  ordinary  form 
and  perfect  that  but  for  some  criminal  act  it  was,  in  its  then 
form,  a  complete  bill  of  exchange,  leaving  nothing  to  be  added 
to  or  taken  from  it.  It  is  said,  indeed,  that  certain  spaces  were 
left  which  gave  opportunity  for  the  insertion  of  the  added 
words  and  figures,  and  if  by  that  is  meant  that  the  words 
and  figures  were  not  written  so  closely  together  as  to  prevent 
the  insertion  of  other  words  and  figures,  the  observation  is 
true.  But  when  it  is  said  that  certain  spaces  were  left,  it  is  to 
be  remembered  that  there  was  nothing  unusual  or  calculated  to 
excite  attention  in  the  intervals  between  the  written  words  and 
figures  by  which  the  bill  was  made.  As  a  matter  of  fact,  the 
person  who  drew  the  bill  intended  to  draw  it  in  such  a  way  as 
to  enable  him  to  fill  up  the  intervals  between  the  letters  and 
figures  in  question  ;  but,  to  my  mind,  there  was  nothing  sus- 
picious in  the  appearance  of  the  bill  when  tendered  to  the 
respondent  for  acceptance. 

I  cannot  myself  understand  why  the  particular  form  of  fraud 
adopted  in  this  case  should  have  any  different  operation  in 
giving  validity  to  a  forged  instrument  rather  than  other  forms 
of  fraud  to  which  instruments  are  subject.  I  am  not  aware  of 
any  principle  known  to  the  law  which  should  attach  such  con- 
sequences to  a  written  instrument  when  no  such  principle  is 
applicable  in  any  other  region  of  jurisprudence  where  a  man's 
own  carelessness  has  given  opportunity  for  the  commission  of 
a  crime. 
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H.  L.  (B.)  A  man,  for  instance,  does  not  lose  his  right  to  his  property 
1896      if  he  has  unnecessarily  exposed  his  goods,  or  allowed  his 

ScHOLPiELD  pocket-handkerchief  to  hang  out  of  his  pocket,  but  could 
Earl  op  Lon-  ^^^'^^^^  against  a  bona  fide  purchaser  of  any  article  so  lost, 
DESBORouGH.  uotwithstauding  the  fact  that  his  conduct  had  to  some  extent 
iLord  Haisbury  assisted  the  thief.    It  is  true  that  stolen  goods  sold  in  market 

L.C. 

  overt  could  be  retained  by  a  bona  fide  purchaser  for  value,  not- 
withstanding they  had  been  previously  stolen ;  but  the  same 
result  would  follow  equally  whether  the  owner  had  been  careful 
or  careless  in  the  custody  of  his  goods. 

The  truth  is  that  the  whole  doctrine,  that  facilitating  forgery, 
or  giving  opportunity  for  forgery,  or  so  acting  that  a  forgery 
is  a  possible  result,  affects  the  validity  of  the  instrument 
forged,  may  be  traced  in  English  law,  at  all  events,  to  the  case 
of  Young  v.  Grote  (1),  and  probably  beyond,  to  certain  doctrines 
of  the  civil  law,  which,  to  my  mind,  form  no  part  of  the  law 
merchant  so  far  as  it  exists  in  English  jurisprudence. 

That  case  has  been  pushed  so  far  in  argument  that  I  think 
the  time  has  come  when  it  would  be  desirable  for  your  Lord- 
ships to  deal  with  it  authoritatively,  and  to  examine  how  far  it 
ought  to  be  quoted  as  an  authority  for  anything. 

It  is  to  be  observed  that  when  one  looks  at  the  judgments 
delivered  there  is  an  inextricable  confusion,  not  only  among  the 
different  judges,  but  in  the  judgment  of  each  judge  in  turn. 
Best  C.J.  says  :  ^'  If  Young,  instead  of  leaving  the  cheque  with 
a  female,  had  left  it  with  a  man  of  business,  he  would  have 
guarded  against  fraud  in  the  mode  of  filling  it  up."  So  that 
here  the  negligence  is  made  to  consist,  so  far  as  the  drawer  was 
concerned,  in  leaving  a  cheque,  already  signed  in  blank,  with  a 
female  unacquainted  with  business,  and  in  accordance  with 
this  view  the  learned  judge  goes  on  to  distinguish  Hall  v. 
Fuller  (2),  because,  he  says,  the  alteration  in  that  case  was 
not  made  by  the  drawer's  clerk  nor  a  person  improperly  trusted 
by  him,  but  by  an  entire  stranger  who  accidentally  became 
possessed  of  the  cheque. 

Park  J.,  again  distinguishing  Hall  v.  Fuller  (2),  says  :  Can 
any  one  say  that  the  cheque  signed  by  Young  is  not  a  genuine 
(1)  4  Bing.  253.  (2)  5  B.  &  C.  750. 
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order  ?    I  say  it  is.    The  cheques  left  by  him  to  be  filled  up  by   H.  L.  (E.) 
his  wife  when  filled  up  by  her  become  his  genuine  orders."  1896 
This  is  an  intelligible  ground ;  but  the  learned  judge  imme-  Scholfield 
diately  adds  that  the  arbitrator  had  found  negligence  on  the  -^^^^^^  ^q^^. 
part  of  the  drawer,  and  he  says  he  concurs,  and  then  goes  on :  desboeough. 
"  He  leaves  blank  cheques  in  the  hands  of  his  v^^iie,  who  was  Lord  Haisbury 

ignorant  of  business,  but  having  left  them  with  her  to  be  filled   

up  as  the  exigency  of  the  moment  might  require,  they  become 
upon  her  issuing  them  his  genuine  orders."  It  is  manifest 
that  the  learned  judge  oscillates  between  the  two  views.  In 
the  perfectly  sound  view  upon  which  he  decides  in  the  defend- 
ant's favour  he  adds  the  absolutely  irrelevant  statement  that 
the  cheques  were  left  in  the  hands  of  the  wife,  who  was  ignorant 
of  business. 

Burrough  J.  seems  only  to  deal  with  the  question  of  negli- 
gence, and  says  the  blame  is  all  on  one  side ;  while  Gaselee  J. 
points  out  the  circumstances  negativing  the  general  authority 
of  the  clerk,  who  was  the  actual  forger,  either  to  fill  up  cheques 
or  to  receive  money  from  the  bank :  these  circumstances,  he 
says,  might  have  strengthened  the  case. 

It  is  not  very  surprising  that  a  variety  of  reasons  have  been 
given  by  various  judges  for  not  disagreeing  with  the  case. 
The  arbitrator  had  decided  that  there  was  negligence,  and 
Park  J.,  as  is  apparent,  puts  forward,  and  justly  puts  for- 
ward, the  argument  that  by  the  act  of  the  drawer's  wife  that 
cheque  became  the  husband's  genuine  order.  Shortly  put,  the 
argument  is  that  he  attached  his  genuine  signature,  leaving  it 
to  be  filled  up  by  his  wife,  and,  as  the  learned  judge  emphatically 
says,  ''when  filled  up  by  his  wife  they  become  his  genuine 
orders."  If  that  is  a  true  view  of  the  case — and  that  is  the 
learned  judge's  reasoning — it  could  not  be  doubted  but  that  it 
was  the  drawer's  genuine  order. 

My  Lords,  I  am  not  concerned  to  discuss  whether  the 
particular  mode  in  which  a  written  order  which  was  given  b}^ 
the  banker  to  his  customers  for  the  purpose  of  being  filled  up 
in  the  usual  way  before  signing  it  may  afford  ground  for  saying 
that  the  banker  was  misled  by  his  own  customer.  If,  to  use 
Lord  Cranworth's  phraseology,  the  customer  by  any  act  of  his 
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H.  L.  (E )   has  induced  the  hanker  to  act  upon  the  document  by  his  act  or 
1896      neglect  of  some  act  usual  in  the  course  of  dealing  between  them, 

SCHOLFIELD 

it  is  quite  intelligible  that  he  should  not  be  permitted  to  set  up 
Eael  of  Lon-  neglect  to  the  prejudice  of  the  banker  whom  he 

DESBORouGH.  j^as  thus  mislcd,  or  by  neglect  permitted  to  be  misled. 
LordHaisbury      I  do  uot  Say  that  had  I  been  the  arbitrator  I  could  have 

  agreed  that  there  was  in  the  particular  case  any  such  neglect  as 

would  have  come  up  to  this  proposition ;  but  the  principle,  as 
Lord  Cranworth  says,  is  a  familiar  one,  though  it  may  not  have 
been  properly  applied  to  the  then  state  of  facts.  Your  Lord- 
ships have  acted  upon  it  in  Ireland  v.  Livingston  (1)  and  in 
Bank  of  England  v.  Vagliano  (2),  and  the  minuteness  with 
which  the  arbitrator  described  the  printed  forms  of  drafts  which 
were  supplied  by  the  bankers  to  their  customers  indicates  what 
was  in  his  mind  as  to  what  I  will  describe  as  an  agreed  or 
assumed  course  of  business  between  banker  and  customer,  and 
under  those  circumstances  the  finding  of  negligence  which  was 
conclusive  upon  the  Court  might  have  justified  it  in  assuming 
that  the  facts  brought  it  up  for  the  proposition  which  Lord 
Cranworth  suggests ;  but,  unfortunately,  I  think  Best  C.J. 
adopted  the  argument  presented  to  him  that  Pothier  might 
be  quoted  as  an  authority  decisive  of  the  case ;  and  I  think 
some  of  the  confusion  that  has  arisen  upon  the  frequent 
occasions  when  the  case  has  been  quoted  has  resulted  from  a 
misapplication  of  what  Pothier  in  fact  has  said,  and  the  more 
serious  assumption  that  what  he  has  said  forms  any  part  of  the 
mercantile  law  of  England. 

Now  Pothier,  in  his  Treatise  on  Bills  of  Exchange,  and  com- 
menting on  Scacchia,  a  Koman  lawyer  of  the  seventeenth 
century,  gives  a  variety  of  illustrations,  sometimes  adopting 
and  sometimes  modifying  the  rules  which  Scacchia  lays  down,. 
But  I  think  it  is  impossible  adequately  to  deal  with  the  matter 
without  having  both  the  text  and  the  commentary  before 
us.  They  are  as  follows  (Scaccise,  Tract,  de  Commer.,  pp.  390, 
391)  :— 

Summaria. 

*'  Falsificatis  litteris  cambii  ab  eo,  cui  litterae  illas  solui 
(1)  L.  K.  5  H.  L.  395.  (2)  [1891]  A.  C.  107. 
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debent ;  et  proinde,  soluta  maiori  summa,  cuius  sit  damnum.    H.  L.  (E.) 
n.  393  et  seqq.  1896 

Falsificationis  vitium  aliquando  est  patens,  sub  nu.  393  vers,  scholfield 
primus,  et  n.  394.    Et  quandoque  latens.  n.  395.  e^rlofLon-- 
"  Bancherii  debent  esse  cauti  in  solutionibus  csedularum  &c.  besborough. 

n.  397.  *  LordHalsbury 

L.C. 

"  Falsificatio  litterarum  cambii  raro  posset  hodie  contingere.   

n.  399. 

"  Quaero  XV.  Tu  in  civitate  Genuse  das  Viuiano  scutos 
100  ut  eorum  valorem  faciat  solui  Petro  Eomse,  Viuianus,  ut 
moris  est,  facit  &  dat  tibi  litteras  apertas,  soluendas  Petro 
Bomge  a  Bergonzo ;  tu  litteris  acceptis,  mittis  eas  Eomam  ad 
Petrum,  qui  eas  Eomse  falsificat  in  numero,  &  illis  falsificatis, 
exigit  a  Bergonzo  maiorem  pecuniarum  summam,  puta  scutos 
200,  faciendo  litteram  2  ex  littera  1  vel  aliter  ex  litteris  C. 
litteram  0. 

''Dubitatur,  an  hoc  damnum  pati  debeat  Bergonzus  quia 
male  soluerit,  vel  Viuianus,  quia  non  cautelate  scripserit 
characteres,  vel  tu,  quia  elegeris  malum  virum  ad  exigendum, 
&  sic  ad  quem  ex  his  spectet  hoc  periculum  ? 

"  Pro  resolutione  distinguo  in  primis  duos  casus  falsificationis, 
seu  vitiationis  litterarum. 

Primus  casus  est,  quando  falsificatio  seu  vitium  litterarum 
est  ita  patens  &  evidens,  ut  a  quolibet  campsore,  qui  accu- 
rata,  &  debita  uteretur  diligentia,  cognosceretur,  &  isto  casu 
concludo,  quod  periculum  pertinet  ad  Bergonzum,  qui  male 
soluit ;  &  ratio  est,  quia  ipse  soluendo  illas  litteras  falsas,  fuit 
in  culpa,  cum  teneretur  inquirere  veritatem,  &  sua  culpa  sibi 
et  non  aliis  debet  nocere  {Ang.  cons.  370  creditor,  sub  n.  1 
vers,  pro  hoc  adduco  thi,  sed  si  falsific.  d:  in  fine  consilii.  qucDi 
sequitur  Foil,  ad  Maran.  in  spec,  par.  6,  Act.  6,  n.  54  vers, 
sed  nunquid  campsor.  fol.  387). 

Exemplifica  istum  casum,  quando  ex  comparatione  litte- 
rarum, adhibito  peritorum  iudicio,  cognosci  potuisset  falsificatio 
(Ang.  ubi  sup.)  vel  quando  appareret  aliqua  rasura,  seu  aliud 
vitium  visibile,  &  demum  esset  in  culpa,  quoties  in  litteris 
esset  tale  quid  quod  ipsas  redderet  suspectas  de  falso,  quia  paria 
sunt,  civiliter  loquendo,  litteras  esse  falsas,  vel  esse  suspectas  de 
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H,  L.  (E.)   falso  ut  secutus  sum  in  meo  trac.  cle  iudic.  caiis.^  tOc,  lib.  2, 

1896      cap.  ii.,  n.  165,  prsesertim  in  futura  impressione. 
ScHOLFiELD        Secuiidus  casus  est,  quando  falsificatio  erat  ita  latens,  ut 
EaelofLon  ^  perito  &  diligenti  campsore  cognosci  non  potuisset, 

DESBORouGH.  quia  nulla  prae  se  ferebat  suspicionem ;  &  isto  casu  concludo 
Lord  Halsbury  contrarium;  nempe  periculum  non  pertinere  ad  Bergonzum, 
quia  solvendo,  non  fuit  in  aliqua  culpa  &  consequenter  recte 
solvendo,  est  liberatus,  tarn  a  Yiuiano,  qui  scripsit  quam  a  te, 
qui  es  creditor  {Ang.  d.  cons.,  370,  sub  num.  1,  ibi,  sed  si  culpa 
campsori  nulla  dec,  et  sub  n.  2,  in  fine  consilii,  vers,  concludo 
'~  igitur,  et  Foller.  ubi  supra). 

"Declara,  buius  secundi  casus  conclusionem  esse  veram, 
quando  mercator  scripsit  litteras  &  sic  supposita  substantia 
negotii ;  secus  quando  mercator  nullas  scripsisset  litteras,  quia 
tunc  licet  aliquis  ita  mercatoris  manum  contrafecisset,  i.e. 
imitatus  esset,  ut  nullus  peritus  potuisset  cognoscere  diversitatem 
manus,  i.e.  litterarum,  &  consequenter  nulla  posset  attribui 
culpa,  desidia,  negligentia,  seu  inexperientia  ipsi  campsori,  quia 
quilibet  fuisset  deceptus  tamen  adhuc  damnum  erit  ipsius 
solius  :  &  ratio  est,  quia  si  mercator  secum  in  hoc  non  contraxit, 
periculum  remanet  ipsi  soli  campsori. 

Infero  ex  hac  declaratione,  quod  Bancberii,  seu  nummularii 
debent  esse  cauti  in  scripturis,  &  subscriptionibus  cedularum,  & 
illarum  recognitionibus,  quia  si  soluerint  pecuniam  cum  cedulis, 
seu  apochis  falsis,  quae  eis  prsesentantur,  &  quas  ipsi  veras 
praesupponunt,  quando  soluunt,  coguntur  iterum  soluere  veris 
dominis  pecuniarum,  quia  male  soluerunt.  Vine,  de  Franchi 
dec.  304,  scepe  scepius,  dicens,  seepe  saepius  id  euenire  in  Civitate 
Neapolis. 

"  Supposito  nunc  isto  Secundo  casu,  quod  Bergonzus  recte 
solverit,  superest,  ut  absolvendo  propositam  qusestionem  vide- 
amus,  an  Yiuianus  qui  scripsit  litteras,  teneatur  facere  novas 
litteras  solvendas ;  vel  tu,  qui  fuisti  in  mala  electione  manda- 
tarii,  habeas  solum  regressum  contra  Petrum,  cessa  tibi 
condictione  furtiva  a  Bergonzo  ? 

Et  agendo  breviter,  concludo  Viuianum  esse  liberatum ; 
ideo  non  teneri  ad  alias  litteras,  &  tibi  cedendam  esse  con- 
dictionem  furtivam,  quia  omnis  culpa  quae  posset  adscribi 
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Viuiano,  quod  scripserit  litteras,  seu  caracteres  culposos,  toUitur   H.  L.  (E.) 
ex  quo  tu  habuisti  illas  litteras  apertas,  &  acquievisti,  cum  1896 
deberes  potius  non  acquiescendo,  facere  scribi  litteras  caracteri-  scholfield 
bus  bene  compositis  ut  variari  non  possent,  ut  concludit  -^^^^^ 
Aug.  d,  consil.  470,  suh  n.  1  vers.  Secunda  culpa  cC\sith  n.  2.  desborough. 
Sed  casus  buius  quaestionis  hodie  raro  potest  contingere,  Lord  Haisbury 

L.C. 

turn  quia  campsores  non  solet  cambire,  nisi  per  illas  partes,  in   

quibus  adsunt  publici  tabellarii,  et  ideo  ultra  litteras  cambii 
mittunt  litteras  d'aviso,  quas  babes,  supra  q.  5,  nu.  78,  et 
mercatores,  nisi  babeant  litteras  d'aviso,  non  soluunt,  et  in  illis 
litteris  d'aviso,  stat  Veritas  incorrupta,  turn  quia  campsores 
sagaces  hodie  substantialia  litterarum  scribunt  ita  per  extensum, 
ut  falsificari  non  possint,  sine  euidenti,  et  notoria  falsificatione." 

Potbier,  Contrat  de  Change :  Part  I.  ch.  4,  s.  99 ;  vol.  iv., 
ed.  Bugnet,  pp.  516-518. 

*'99.    Scacchia,  Tract,  de  Comm.,  §  2,  gl.  5,  qusBst.  15, 
]3ropose  cette  question : 

Le  porteur  de  la  lettre  de  change  I'a  falsifiee,  et  a  ecrit  une 
plus  grande  somme  que  celle  portee  par  la  lettre  ;  la  falsification 
est  faite  de  maniere  qu'elle  pent  tromper  une  personne  atten- 
tive et  intelligente.  Le  banquier  qui,  trompe  par  la  falsification 
de  la  lettre  qui  lui  a  ete  presentee,  a  paye  au  porteur  la  somme 
entiere  qui  paraissait  portee  par  la  lettre,  aura-t-il  la  repetition 
contre  le  tireur,  son  mandant,  de  ce  qu'il  a  paye  de  plus  que  la 
somme  qui  etait  effectivement  et  ventablement  portee  par  la 
lettre  ? 

"  Scacchia  decide  pour  I'affirmative.  On  pent  dire  pour  son 
opinion,  que,  selon  les  regies  du  contrat  de  mandat,  le  mandant 
s'oblige  a  rembourser  le  mandataire  de  tous  les  debourses 
auxquels  le  mandat  aura  donne  lieu,  pourvu  que  le  mandataire 
n'ait  pas  par  sa  faute  debourse  plus  qu'il  ne  fallait :  Mandator 
debet  refundere  mandatario  quidquid  ei  Inculpahiliter  ahcst  ex 
causd  mandati,  comme  nous  I'avons  etabli  en  Pand.  Justin., 
tit.  Mand.,  No.  53  et  seq.  Or,  le  paiement  qu'a  fait  le  banquier 
de  la  somme  entiere  qui,  par  la  falsification  de  la  lettre, 
})araissait  etre  portee  dans  la  lettre  qu'on  lui  a  presentee,  est  un 
debourse  auquel  le  mandat  du  tireur  a  donne  lieu ;  et  Ton  ne 
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H.  L.  (E.)   pent  en  cela  reprocher  aucune  faute  a  ce  banquier  (1),  puisqu'on 
1896      suppose  que  la  falsification  etait  telle  qu'elle  pouvait  surprendre 
ScHOLTTiELD  "^^  homme  intelligent ;  le  tireur  ne  pent  done  pas  se  dispenser 
Earl  of  Lon-     rembourser  le  banquier  sur  qui  il  a  tire  la  lettre,  de  la  somme 
DESBORouGH.  eutiero  qu'il  a  payee ;  sauf  au  tireur  a  exercer  Taction  du 
LordHaisbuiy  bauquicr,  condictionem  indebiti,  contre  le  porteur  de  la  lettre, 

L/.C. 

- —  pour  la  repetition  de  ce  qu'il  a  regu  du  plus  que  la  somme  qui 
etait  veritablement  portee  par  la  lettre.  Si  ce  porteur  de  la 
lettre  est  un  homme  insolvable,  c'est  le  tireur  qui  doit  souffrir 
de  cette  insolvabilite,  puisque  son  mandataire  n'est  pas  en  faute. 

On  peut  dire,  au  contraire,  en  faveur  du  tireur,  qu'il  ne  faut 
pas  confondre  ce  qu'il  en  a  coute  au  mandataire  pour  I'execution 
du  mandat,  ex  causa  mandati,  avec  ce  qu'il  lui  en  a  cotite  a 
I'occasion  du  mandat,  7ion  ex  causa  mandati,  sed  tantum  occasione 
mandati.  Ce  qu'il  en  coute  ex  causa  mandati,  est  tout  ce  qui 
tend  a  I'execution  du  mandat.  Par  exemple,  si  je  vous  ai 
charge  d'aller  visiter  une  terre  que  je  voulais  acquerir,  les  frais 
de  voyage,  les  salaires  que  vous  avez  payes  aux  ouvriers  dont 
vous  vous  etes  fait  assister,  et  autres  choses  semblables,  sont 
des  debourses  qui  tendaient  a  I'execution  du  mandat  dont  je 
vous  ai  charge,  et  qui  sont  faits  ex  causa  mandati :  ce  n'est  que 
de  ces  choses  que  je  suis  cense,  par  le  contrat  de  mandat 
intervenu  entre  nous,  m'etre  oblige  de  vous  rembourser.  Mais 
si  vous  avez  ete  attaque  en  chemin  par  des  voleurs  qui  vous  ont 
vole,  je  ne  suis  pas  oblige  de  vous  indemniser  de  cette  perte ; 
car,  quoique  ce  soit  a  I'occasion  de  mon  mandat  dont  vous  vous 
etes  charge,  que  vous  I'avez  soufferte,  et  que  vous  ne  I'eussiez 
pas  soufferte  sans  cela,  neanmoins  ce  n'est  pas  pour  V execution 
de  mon  mandat,  mais  seulement  a  V occasion  de  ce  mandat,  qu'il 
vous  en  coute  ce  qu'on  vous  a  vole ;  c'est  par  un  cas  fortuit,  dont 
on  ne  peut  pas  dire  que  j'aie  voulu  m'obliger  de  vous  indemniser, 
puisqu'il  n'a  pas  meme  ete  prevu ;  Non  omnia  quce  impensunts 
non  fuit,  mandatori  impiitahit;  veluti  quod  spoliatus  sit  d 
latronibus  ....  nam  hcec  magis  casibus  quam  mandato 
imputari  oportet ;  JO.  26  §  6,  Mandat, 

(1)  "  Non,  sans  doiite,  mais  il  a  ete     out  by  the  Lord  Chancellor,  added  by 
victime  d'une  fraude."    [This  and  the     Pothier's  editor  Bugnet.] 
following  French  notes  are,  as  pointed 
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"  Ces  principes  s'appliquent  naturellement  a  I'espece  proposee.    H.  L.  (E.) 
Lorsque  le  banquier  sur  qui  j'ai  tire  une  lettre  de  change  de  100  1896 
livres,  trompe  par  la  falsification  de  la  lettre,  paie  300  livres  au  scholfield 
porteur  de  la  lettre,  le  paiement  qu'il  a  fait  de  la  somme  de  200  ^^^^^  j^^^ 
livres  de  plus  qu'il  n'est  porte  par  la  lettre,  n'est  pas  un  paie-  desboeough. 
ment  qu'il  fasse  ex  causa  mandati,  en  execution  du  mandat  dont  Lord  Haisbmy 

L.C. 

je  I'ai  charge  ;  on  peut  seulement  dire  qu'il  I'a  fait  d  V occasion   

du  mandat ;  la  falsification  de  la  lettre  qui  I'a  induit  en  erreur, 
et  qui  lui  a  cause  la  perte  de  la  somme  qu'il  a  indtiment  payee, 
est  un  cas  fortuit,  qui  n'a  ni  ete  ni  pu  etre  prevu,  et  dont  on  ne 
peut  dire  par  consequent,  que  j'aie  voulu  me  charger  de  le 
dedommager. 

''100.  Cependant  si  c'etait  par  la  faute  du  tireur  que  le 
banquier  etit  ete  induit  en  erreur,  le  tireur  n' ay  ant  pas  eu  le 
soin  d'ecrire  sa  lettre  de  maniere  a  prevenir  les  falsifications, 
^utd,  s'il  avait  ecrit  en  chiffres  la  somme  tiree  par  la  lettre, 
et  qu'on  eut  ajoute  un  zero,  le  tireur  serait  en  ce  cas  tenu 
d'indemniser  le  banquier  de  ce  qu'il  a  souffert  de  la  falsification 
de  la  lettre,  a  laquelle  le  tireur,  par  sa  faute,  a  donne  lieu ;  et 
c'est  a  ce  cas  qu'on  doit  restreindre  la  decision  de  Scacchia.  (1) 

"  La  distinction  que  nous  faisons  entre  le  cas  auquel  un  man- 
dat aire  a  souffert  quelque  dommage  a  1' occasion  du  mandat, 
sans  qu'il  y  eut  eu  aucune  faute  de  la  part  du  mandant,  et  celui 
auquel  le  mandant  a  donne  occasion  au  dommage  par  sa  faute, 
est  fondee  sur  des  textes  de  droit. 

"  Paul,  en  la  loi  26,  §.  7,  ff.  Mandat.,  decide  que,  si  je  vous 
ai  charge  de  m'acheter  un  certain  esclave,  et  que  cet  esclave, 
apres  que  vous  I'avez  achete,  et  avant  que  vous  me  I'ayez 
envoye,  vous  a  vole,  je  suis  oblige  de  vous  indemniser  de 
cette  perte  que  vous  avez  soufferte  a  I'occasion  du  mandat, 
dans  le  cas  auquel  j'aurais  connu  cet  esclave  pour  etre  un 
voleur ;  parce  que,  dans  ce  cas,  je  suis  en  faute  de  ne  vous  en 
avoir  pas  averti ;  mais  que,  hors  ce  cas,  je  ne  suis  point  oblige 
de  vous  indemniser  du  vol  que  vous  avez  souffert  a  I'occasion 
du  mandat,  mais  seulement  de  vons  abandonner  resclave  pour 


(1)  "  rourquoi  cette  distinction  ;  si 
la  lettre  de  change  dans  laquelle  la 
Komme   est  enoncee  en   chitlVes  est 


valal)l(',  il  \\\  n  niu-uno  faute  reproch- 
able  a  celui  (\\\\  Ta  ainsi  creee ;  la 
raison  de  decider  reste  la  niC-nie.*' 
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H.  L.  (E.)   le  vol,  de  meme  que  j'y  serais  oblige  envers  tout  autre  auquel  il 

1896       aurait  fait  quelque  vol  ou  cause  quelque  dommage. 
ScHOLFiELD      "  ^  ^st  vral  qu'Africain,  en  la  loi  61,  alias  63,  §.  5  ff.  de  Fiirtis, 
Earl  of  Lon-  ^^^^^^        '^oVi^  etes  tenu  de  m'indemniser  du  vol,  meme  dans 
BESBORouGH.  la  cas  auquel  vous  n'auriez  pas  eu  connaissance  que  cet  esclave 
Lord  Haisbuiy  etait  voleur,  etiamsi  ignoraveritis  qui  certum  hominem  emi 

L.C 

  mandaverit  furem  esse,  nihilomimis  tameii  damnum  decidere 

cogetur.  ....  Mais  c'est  qu'Africain  pensait  que,  meme  en  ce 
cas,  c' etait  la  faute  du  mandant  qui  avait  donne  lieu  au  dom- 
mage qu'avait  souffert  le  mandataire,  et  que  le  mandant  etait  en 
faute  de  ne  s'etre  pas  informe  des  moeurs  de  I'esclave  dont  il 
avait  charge  son  mandataire  de  faire  I'emplete;  nam  certe, 
dit-il,  mandantis  culpam  esse  qui  talem  servum  emi  sihi  man- 
daverit. 

"  C'est  done  a  ce  cas  auquel  le  dommage,  souffert  pas  le  man- 
dataire a  I'occasion  du  mandat,  pourrait  etre  attribue  a  quelque 
faute  du  mandant,  qu'on  doit  restreindre  tout  ce  qui  est  dit  dans 
cette  loi :  Justissime  procuratorem  allegare,  non  fuisse  se  id 
damnum  passurum  si  ma^idatum  7ion  suscepisset ;  et  plus  bas : 
^quius  esse,  nemini  officium  suum  (quod  ejus  cum  quo  con- 
traxerit,  non  etiam  sui  commodi  causa  suscepit)  damnosim  esse. 

"  Lorsque  c'est  la  faute  du  mandataire  qui  a  donne  lieu  au 
dommage  qu'il  a  souffert  a  I'occasion  du  mandat,  il  n'est  pas 
douteux  qu'il  ne  peut  pas  demander  a  en  etre  indemnise ;  ead. 
1.  6,  s.  7. 

"  101.  II  resulte  de  tout  ceci  qu'on  ne  doit  pas  decider  indis- 
tinctement  que  le  tireur  doive  indemniser  le  banquier  de  la  perte 
que  lui  a  causee  I'erreur  en  laquelle  I'a  induit  la  falsification  de 
.  la  lettre,  et  qu'on  doit  decider,  au  contraire,  que  le  tireur  n'est 
tenu  de  cette  indemnite  que  dans  le  cas  auquel,  par  quelque 
faute  de  sa  part  ou  par  celle  de  son  facteur,  il  aurait  donne  lieu 
a  cette  falsification,  faute  d'avoir,  en  ecrivant  la  lettre,  pris  les 
precautions  qu'il  pouvait  prendre  pour  la  prevenir.  (1) 

"  Dans  le  cas  meme  ou  le  mandant  n'aurait  pas  eu  le  soin  de 

(1)  "Comment  rendre  le  tireur  de  precautions  qu'il  y  aurait  a  prendre, 

bonne  foi,  responsable  d'un  fait  qui  II  s'agit  d'une  fraude  commise 

lui  est  absolument  etranger  et  auquel  un  tiers  au  prejudice  du  tire,  apres 

il  n'a  pu  participer  en  rien ;  il  serait  que  la  lettre  de  change  a  ete  mise  en 

d'ailleurs  impossible  de  preciser  les  circulation." 
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prendre  ces  precautions,  le  mandataire  ne  pourra  pas  repeter  du  H  L.  (E.) 
tirenr  ce  qu'il  a  paye  de  plus  que  la  somme  qui  etait  veritable-  1896 
ment  portee  par  la  lettre,  si  la  falsification  pouvait  s'apercevoir  scholfielb 
avec  quelque  attention  ;  car,  en  ce  cas  c'est  la  faute  du  banquier  j,^^^  -^^^ 
de  n 'avoir  pas  bien  examine  la  lettre  qui  lui  a  ete  presentee ;  et  desborough. 
il  n'est  pas  recevable,  suivant  les  principes  ci-dessus,  a  I'indem-  LordHaisbm-j 
nite  d'une  perte  a  laquelle  il  a  donne  lieu  par  sa  faute."   

My  Lords,  I  do  not  myself  think  that  either  the  original  by 
Scacchia  or  the  commentary  by  Pothier  are  relevant  to  the 
matter  in  hand.  "We  are  not  dealing  here  with  either  "  man- 
dant "  or  ''mandatory,"  and  I  do  not  think  that  it  is  part  of 
the  commercial  law  of  England  howsoever  applied ;  and  before 
accepting  the  modified  doctrine  of  Pothier  it  is  well  to  see 
what  that  doctrine  is. 

That  learned  author,  who  gives  the  case  of  the  forger  who 
has  added  a  cipher  to  the  sum  written  in  figures,  and  *  gives  it 
expressly  as  an  example  illustrative  of  his  principle,  proceeds  to 
shew  that  it  is  founded  on  certain  pronouncements  of  the  civil 
law,  and  proceeds  accordingly  to  shew  that  a  slave  sold  with 
a  knowledge  that  he  was  a  thief  makes  his  master  responsible 
to  the  purchaser  for  any  theft  he  may  commit. 

M.  Bugnet,  the  learned  commentator,  points  out  in  the  note 
quoted  that  it  is  impossible  to  render  the  drawer  responsible 
for  an  act  to  which  he  is  no  party,  and  it  w^ould  be  impossible 
to  particularise  all  the  precautions  that  it  would  be  necessarj- 
to  take.  The  language  used,  "  la  faute  du  tireur,"  may  be  satis- 
fied by  a  great  many  things  which  certainly  the  English  law- 
would  not  recognise  as  an  answer,  but  which  the  language  of 
Pothier  would  obviously  include. 

The  careless  keeping  of  a  cheque-book,  like  the  careless 
keeping  of  the  seal  in  the  Bcmk  of  Ireland  v.  Trnsfees  of  Eva  its' 
Charities  (1),  might  well  satisfy  the  words  "  faute  du  tireur," 
and  I  confess  I  should  regard  with  great  apprehension  a  deci- 
sion that  anything  that  a  jury  should  regard  as  "  faute  du 
tireur  "  should  render  a  forged  instrument  valid. 

As  M.  Bugnet  truly  says,  it  is  impossible  to  particularise 
call  the  things  that  might  have  to  be  considered— the  sort  of 

(1)  C>  H.  L.  C.  l\S\K 
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H.  L.  (E.)   paper,  the  ink.    There  are  well  known  precautions  which,  for 
1896       greater  security,  some  banks  take  to  prevent  the  forgery  of 
ScHOLFiELD  thcir  notes.    There  is  some  colour  which  prevents,  or  at  all 
Earl  of  Lon-  ^"^^^^^  renders  difficult,  imitations  by  photography ;  and  is  it  to 
DESBOEouGH.  \)Q  in  cach  case  a  question  for  the  jury  whether  this  or  that 
LordHaisbury  prccautiou  was  omittcd  in  drawing  a  bill,  or  in  accepting  it 

  when  drawn  ? 

It  seems  to  me  it  would  be  a  very  serious  proposition  to  lay 
down  that  such  questions  should  be  permitted  to  arise  when 
dealing  with  such  an  instrument  as  a  bill  of  exchange ;  and 
other  questions  would  then  arise,  as,  I  think,  was  pointed  out 
in  the  course  of  the  argument — a  minute  examination  of  every 
bill  tendered  for  acceptance,  and  a  consideration  of  how  far  its 
form  might  give  an  opportunity  to  a  forger  to  forge  and  escape 
detection. 

My  Lords,  this  v^ry  case  has  in  almost  precisely  similar  circum- 
stances been  already  decided  in  the  Adelphi  Bank  v.  Edwards  (1)^ 
and  I  regret  very  much  that  that  case  has  not  been  reported. 
I  entirely  concur  with  what  Lindley  L.J.  said  in  that  case, 
that  it  was  wrong  to  contend  that  it  is  negligence  to  sign  a 
negotiable  instrument  so  that  somebody  else  can  tamper  with 
it ;  and  the  wider  proposition  of  Bovill  C.J.,  in  a  former  case, 
SocieU.  Generale  v.  Metropolitan  Bank  (2),  that  people  are  not 
supposed  to  commit  forgery,  and  that  the  protection  against 
forgery  is  not  the  vigilance  of  parties  excluding  the  possibility 
of  committing  forgery,  but  the  law  of  the  land. 

It  appears  to  me  that  even  the  modified  rule  laid  down  by 
Pothier,  considering  the  principles  on  which  that  learned 
.  author  himself  relies  for  its  acceptance,  is  not  and  never  has 
been  the  law  of  England.  I  think  this  appeal  ought  to  be 
dismissed  with  costs. 

LoED  Watson.     My  Lords,  the  appellant,  who  is  the 

onerous  holder  of  a  bill  of  exchange  purporting  to  be  for 

3500Z.,  seeks  in  this  suit  to  recover  that   sum  from  the 

respondent.     [His  Lordship  stated  the  facts  given  above.] 

(1)  Not  reported;  the  facts,  the  stated  in  the  judgment  of  Lord  Watson, 
decision  and  the  grounds  thereof  are     p.  540. 

(2)  27  L.  T.  (N.S.)  849,  856. 
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The  case  was  tried  before  Charles  J.,  upon  the  facts  already   H.  L.  (E.) 
stated,  with  these  further  admissions  made  by  the  appellant :  1896 
(1.)  That  the  respondent  was  ignorant  of  bill  transactions;  (2.)  scholfield 
that  he  knew  nothing  about  the  stamp  laws  ;  and  (3.)  that  he  eaelofLon- 
had  good  reason  to  place  implicit  confidence  in  the  honesty  desbokough. 
of  Scott  Sanders.   With  regard  to  the  first  and  second  of  these  LordWatson. 
admissions,  I  must  observe  that,  in  my  opinion,  ignorance  of 
bill  transactions  or  of  the  stamp  laws  will  not,  in  a  question 
with  an  onerous  and  bona  fide  holder,  absolve  persons  who, 
notwithstanding  their  ignorance,  choose  to  engage  in  such 
transactions  from  the  fulfilment  of  any  duty  or  obligation 
which  the  law  imposes  upon  the  parties  to  a  bill  of  exchange. 
The  reasonable  belief  of  the  respondent  in  the  honesty  of  the 
person  by  whom  the  bill  was  drawn  and  presented  to  him  for 
acceptance  might,  if  he  was  under  a  legal  duty  to  take  pre- 
cautions against  its  fraudulent  alteration,  be  an  element  of 
importance  in  considering  whether,  as  matter  of  fact,  he  acted 
negligently,  as  the  appellant  alleges. 

The  appellant  did  not  maintain  that  the  respondent  either 
directly  authorized,  or  meant  to  authorize,  Scott  Sanders  to 
alter  the  amount  of  the  bill.  Nor  did  he  maintain  that  the 
respondent  had  by  his  subsequent  conduct  homologated  or 
adopted  the  alteration.  He  contended  that  the  law  merchant 
imposes  upon  every  person  who  either  draws  or  accepts  a 
bill  of  exchange  with  a  view  to  its  circulation  the  duty  of 
taking  reasonable  precautions,  in  order  to  prevent  the  pos- 
sibility of  its  amount  being  fraudulently  increased  ;  that  the 
respondent  neghgently  failed  to  perform  that  duty,  inasmuch 
as  he  accepted  a  bill  written  upon  a  stamp  sufficient  to  cover 
the  altered  amount,  and  having  spaces  left  blank  in  the  writing 
which  enabled  the  drawer  to  fill  them  up  in  such  a  manner  as 
to  effect  and  at  the  same  time  to  conceal  his  fraud  ;  and  that, 
by  reason  of  such  negligence,  the  respondent  is  estopped  from 
denying  his  liability  for  the  full  amount  of  3500Z.  appearing  on 
the  face  of  the  bill. 

Charles  J.,  who  appears  to  have  relied  upon  the  authority  of 
Young  v.  Grote  (1),  held  in  point  of  law  that,  if  the  acceptor  of 

(1)  4  Bing.  253. 
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H.  L.  (E.)   a  bill  of  exchange  "  signs  it  negligently  in  such  a  shape  as  to 
1896      render  alteration  a  likely  result,  he  is  responsible  on  the  altered 

ScHOLFiELD  instrument."  Upon  the  facts  of  the  case  the  learned  judge 
Eael  oip  LoN-  ^^^'^^  conclusion  that  the  respondent  had  not  been  guilty 

DESBOKouGH.  of  negHgencc  ;  but  in  respect  that  the  alteration  of  the  bill  was 

Lord  Watson,  not  apparent,  he  found  that  the  appellant  was  entitled  to  the 
money  which  had  been  paid  into  court,  and  entered  judgment 
for  the  respondent.  His  decision  was  affirmed,  but  not  upon 
the  same  grounds,  by  a  majority  of  the  Court  of  Appeal.  The 
Master  of  the  Eolls  and  Rigby  L.J.  were  of  opinion  that, 
although  the  rule  contended  for  by  the  appellant  might  prevail 
as  between  a  customer  and  his  banker,  it  was  not  applicable 
according  to  English  law  as  between  the  acceptor  of  a  bill  of 
exchange  and  subsequent  holders.  Their  Lordships  were 
further  of  opinion  that  the  rule,  assuming  it  to  have  previously 
existed,  was  abolished  by  s.  64  of  the  Bills  of  Exchange  Act 
1882.  Lopes  L.J.  dissented,  being  of  opinion  that  the  principle 
of  Young  v.  Grote  (1)  applied  as  between  the  acceptor  and  an 
indorsee  acquiring  right  to  the  bill  after  his  acceptance ;  and 
his  Lordship  also,  differing  from  Charles  J.,  held  that  the 
respondent  had  been  negligent,  and  that  the  appellant  ought, 
therefore,  to  have  judgment  for  the  full  amount  of  the  bill  as 
fraudulently  altered. 

In  these  circumstances  it  becomes  necessary  to  examine  the 
authorities  which  were  noticed  by  the  learned  judges  or  were 
cited  in  the  able  argument  addressed  to  us  on  behalf  of  the 
appellant.  Such  of  these  authorities  as  really  bear  upon  the 
doctrine  propounded  by  the  appellant  are  few  in  number.  Of 
the  rest,  some  have  a  very  distant  relation  to  it ;  whilst  others 
are  irrelevant. 

The  basis  of  the  appellant's  argument  is  to  be  found  in 
Young  v.  Grote.  (1)  In  that  case  the  customer  of  a  bank 
signed  several  blank  cheques  and  gave  them  to  his  wife,  to  be 
filled  up  and  negotiated  by  her  as  she  required.  In  one  of 
these  the  sum  of  50Z.  was  inserted,  in  her  presence  and  at  her 
request,  by  a  clerk,  to  whom  she  then  gave  the  cheque  in 
order-  that  he  might  get  the  money  for  her.    In  writing  the 

(1)  4  Bing.  253. 
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sum  the  clerk  had  left  spaces  with  fraudulent  intent,  so  as  to    H.  L.  (E.) 
enable  him  to  increase  the  amount  to  350Z.,  which  was  paid  to  1896 
him  by  the  banker.    Best  C.J.  and  three  other  learned  judges  Scholfield 
of  the  King's  Bench  held,  in  these  circumstances,  that  :EKJii.oFljos- 
banker  was  entitled  to  take  credit,  in  account  with  his  customer,  desborough. 
for  the  full  amount  which  he  had  paid  upon  the  cheque.  LordWatson. 

The  doctrine  laid  down  by  Pothier  (Traite  du  Contrat  de 
change,  Chap.  IV.,  Art.  III.,  s.  99)  was  referred  to  with 
approval  by  some  of  the  learned  judges.  In  that  passage  the 
author  deals  with  the  mutual  rights  and  obligations  arising  out 
of  the  contract  of  mandate  which  subsists  between  a  banker 
and  the  mandant  whose  cheques  or  orders  he  has  undertaken 
to  pay.  He  notices  the  rule  of  the  Eoman  Law,  which  had 
been  followed  by  Scacchia,  to  the  effect  that  mandator  debet 
refundere  mandatorio  quicquid  ei  inculpabiliter  abest  ex  causa 
mandati."  According  to  that  rule,  the  customer  would  be 
liable  for  the  amount  of  a  fraudulently  altered  cheque  in  every 
case  where  the  banker  could  not  have  detected  the  alteration 
by  the  exercise  of  reasonable  care.  Pothier  qualifies  the  rule, 
and  in  so  far  favours  the  customer,  by  limiting  his  liability  to 
those  cases  in  which  his  own  negligence  in  drawing  the  cheque 
has  given  the  opportunity  for  its  alteration. 

The  reported  opinions  of  the  learned  judges  leave  it  doubtful 
whether  their  decision  in  Young  v.  Grofe  (1)  went  upon  the 
doctrine  of  Pothier,  or  upon  the  ground  that  the  customer  by 
signing  a  blank  cheque  had  undertaken  liability  for  any  sum 
which  might  be  filled  in  before  it  was  presented  for  payment. 
I  think  the  Lord  Chancellor  (Cran worth)  must  have  had  the 
first  of  these  grounds  in  view  when  he  said,  in  Bank  of  Ireland 
V.  Trustees  of  Evaiis'  Charities  (2)  :  Now,  the  case  of  Young 
V.  Grote  (1)  went  upon  that  ground  (whether  correctly  arrived 
at  in  point  of  fact  is  immaterial)  that  the  plaintiff  there  was 
estopped  from  saying  that  he  did  not  sign  the  cheque  for 
850/. ;  and  if  the  circumstances  are  such,  whether  arising  from 
negligence  or  from  any  other  cause,  that,  as  between  the 
customer  and  his  banker,  the  customer  is  estopped  from  saying 
that  he  did  not  sign  the  cheque  for  a  particular  amount,  that  as 
(1)  4  Biiig.  253.  CI)  5  II.  L.  C.  nt  p.  413. 
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H.  L.  (E.)   between  them  is  just  the  same  as  if  he  had  signed  it."    On  the 
1896       other  hand,  Lord  Wensleydale  (then  Parke  B.),  when  dehvering 

ScHOLFiELD  ^hc  opinion  of  seven  judges  of  the  Exchequer  Chamber  in 
Eael  OP  LoN- ^^^^^^^  V.  Tucker  (1),  indicates  that  Young  v.  Grote  (2)  was 

DESBORouGH.  decidcd  upon  the  second  ground.    After  referring  to  the  facts 

Lord  Watson,  of  the  case,  he  observed  :  "  This  was  in  truth  considering  that 
that  customer  had,  by  signing  a  blank  cheque,  given  authority 
to  the  person  in  whose  hands  it  was  to  fill  up  the  cheque  in 
whatever  way  the  blank  permitted." 

Guardians  of  Halifax  Union  v.  Wheelwright  (3)  appears  to 
me  to  be  a  decision  in  entire  conformity  with  the  doctrine  of 
Pothier.  The  guardians  were  in  the  habit  of  passing  orders 
upon  their  treasurer,  who  was  local  agent  of  the  bank  in  which 
their  money  was  deposited.  Some  of  these  orders  written 
by  their  clerk,  and  thereafter  signed  by  the  guardians,  were 
drawn  by  the  clerk  in  such  a  way  that  he  was  enabled  to 
increase  their  amounts  before  he  presented  them  for  payment. 
The  Court  held  that  the  treasurer  was  in  the  same  position  as 
if  he  had  been  their  banker;  and  that  the  guardians  were 
estopped,  by  their  negligent  drawing  of  the  orders,  from  main- 
taining that  he  had  not  their  authority  to  pay  the  full  amount 
of  these  orders,  as  fraudulently  increased. 

In  my  opinion,  Young  v.  Grote  (2)  can  have  no  bearing  upon 
the  present  case,  if  it  was  decided  upon  the  ground  that  the 
customer,  by  signing  a  blank  cheque,  had  given  implied  autho- 
rity to  fill  it  up  to  any  subsequent  holder.  Whoever  signs  a 
cheque  or  accepts  a  bill  in  blank,  and  then  puts  it  into  circula- 
tion, must  necessarily  intend  that  either  the  person  to  whom 
he  gives  it,  or  some  future  holder,  shall  fill  up  the  blank  which 
he  has  left.  No  such  inference  would  be  reasonable  in  the 
case  where  the  drawer  or  acceptor  signs  for  a  particular  sum 
specified  on  the  face  of  the  document.  If,  on  the  other  hand, 
the  decision  in  Young  v.  Grote  (2)  was  based  upon  the  ratio 
that  the  customer,  in  filling  up  the  cheque  through  his  v^fe, 
whom  he  had  constituted  his  agent  for  that  purpose,  had  failed 
in  the  duty  which  he  owed  to  his  banker  by  giving  facilities  for 

(1)  16  Q.  B.  560.  (2)  4  Bing.  253. 

(3)  L.  K.  10  Ex.  183. 
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its  fraudulent  alteration,  I  am  not  prepared  to  affirm  that  it    H.  L.  (E.) 
cannot  be  supported  by  authority.    But  it  does  not,  in  my  189C 
opinion,  necessarily  follow  that  the  same  rule  must  be  applied  scholfield 
between  the  acceptor  of  a  bill  of  exchange  and  a  holder  acquir-  -p^^^. 
ing  right  to  it  after  acceptance.    The  duty  of  the  customer  uesbokough. 
arises  directly  out  of  the  contractual  relation  existing  at  the  T^ord  watson. 
time  between  him  and  the  banker,  who  is  his  mandatory. 
There  is  no  such  connection  between  the  drawer  or  acceptor 
and  possible  future  indorsees  of  a  bill  of  exchange. 

The  duty  which  the  appellant's  argument  assigns  to  an 
acceptor  is  towards  the  public,  or  what  is  much  the  same 
thing,  towards  those  members  of  the  public  who  may  happen 
to  acquire  right  to  the  bill,  after  it  has  been  criminally  tampered 
with.  Apart  from  authority,  I  do  not  think  the  imposition  of 
such  a  duty  can  be  justified  on  any  sound  legal  principle.  In 
many  if  not  most  cases  which  occur  in  the  course  of  business, 
the  bill  is  written  out  by  the  drawer,  and  sent  by  him  to  the 
acceptor,  who  is  under  an  obligation  to  sign  it.  Assuming  the 
appellant's  argument  to  be  well  founded,  it  would  be  within 
the  right  of  the  acceptor  to  return  the  bill  unsigned,  if  it  were 
not  drawn  so  as  to  exclude,  all  reasonable  possibilities  of  fraud 
or  forgery.  The  exercise  of  that  right  might  lead  to  very 
serious  complications  in  commercial  transactions.  Besides,  it 
is  not  consistent  with  the  general  spirit  of  the  law  to  hold 
innocent  persons  responsible  for  not  taking  measures  to  pre- 
vent the  commission  of  a  crime  which  they  may  have  no 
reason  to  anticipate :  although  there  may  be  an  exception  in 
the  case  where  one  of  the  parties  to  the  instrument  has,  either 
by  express  agreement  or  by  implication  established  in  the  la^\-, 
become  bound  to  use  such  precautions.  I  am  therefore  un- 
willing in  the  case  of  an  acceptor  to  affirm  the  doctrine  upon 
which  the  appellant  relies,  unless  it  can  be  shewn  to  be 
established  by  authority  as  part  of  the  English  law  merchant. 

I  shall  briefly  refer  to  four  decisions,  because  they  were  either 
cited  in  argument,  or  have  been  discussed,  in  this  or  similar 
cases  by  the  Courts  below.    All  of  these  cases  related  to  bills 
of  exchange  ;  but  in  none  of  them  had  there  been  any  alteration  * 
of  the  amount  for  which  the  acceptor  signed. 
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H.  L.  (E.)      In  Ingram  v.  Primrose  (1)  the  facts  were,  that  an  accept- 
1896       ance  was  returned  to  the  acceptor  in  the  same  condition  in 
ScHOLFiELD  which  it  had  been  issued  by  him.    He  tore  the  bill  in  two, 
Eael  op  Lon-        threw  away  both  parts  in  the  street,  where  they  were 
DESBOROLGH.  pickcd  up  by  a  passer-by,  who  pasted  them  together  and  nego- 
Lord  Watson,  ciatcd  the  restored  bill.    The  acceptor  was  found  liable  to  an 
onerous  holder,  not  because  he  had  signed  a  bill  which  facili- 
tated fraud,  but  upon  the  obvious  consideration  that  he  had 
negligently  put  into  circulation  a  negotiable  document  which 
had  not  been  properly  cancelled. 

Arnold,  v.  Cheque  Bank  (2)  had  its  origin  in  these  circum- 
stances. A  firm  in  New  York  purchased  there  a  genuine  bill 
on  London,  which  they  indorsed  to  an  English  creditor,  and 
inclosed  in  a  letter  addressed  to  him.  The  letter  inclosing-  the 
bill  was  stolen  from  their  letter-box  by  one  of  their  clerks  ;  and 
the  stolen  bill  was  paid  by  a  bank  in  London  upon  a  forged 
indorsation.  It  was  held  that  such  payment  did  not  afford 
a  good  defence  to  the  bank  against  a  claim  by  the  genuine 
indorsee  and  true  owner  of  the  bill.  No  question  arose  as  to 
any  duty  owing  by  the  acceptor  of  the  bill. 

In  Baxendale  v.  Bennett  (3)  it  was  decided  that  an  acceptor 
was  not  liable  to  the  holder  upon  a  bill  accepted  by  him  in 
blank,  which  had  been  stolen  from  his  drawer  and  filled  up 
and  circulated  by  the  thief.  A  different  decision  was  given  in 
London  and  South  Western  Bank  v.  Wentioorth  (4),  where  a 
bill  was  intrusted  by  the  acceptor,  for  the  purpose  of  its  being 
negotiated,  to  a  person  who  fraudulently  disposed  of  the  bill, 
and  appropriated  its  proceeds.  The  difference  of  result  in  these 
two  cases  was  plainly  due  to  the  fact  that  in  the  one  the 
acceptor  had  not,  and  in  the  other  he  had,  issued  the  bill  as  a 
negotiable  document.  But  in  neither  case  did  the  decision  of 
the  Court  turn  upon  the  supposed  duty  of  the  acceptor  to  guard 
against  fraudulent  alterations  of  the  bill. 

I  shall  now  proceed  to  consider  the  remaining  and  only 
English  authorities  which  appear  to  me  to  be  in  point.  Before 
doing  so,  I  think  it  is  not  immaterial  to  observe  that  Pothier, 

(1)  7  C.  B.  (N.S.)  82.  (3)  3  Q.  B.  D.  525.  ' 

(2)  1  C.  P.  D.  579.  (4)  5  Ex.  D.  96. 
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who  is  the  real  author  of  the  doctrine  rehed  on  by  the  appellant,    H.  L.  (E.) 
in  the  passage  cited  by  the  learned  judges  who  decided  Young  1896 
V.  Grote  (1),  only  applies  it  to  the  case  of  a  banker  and  his  scholfield 
customer.    But  in  Art.  III.  of  the  same  chapter  of  his  treatise  -^^^^ 
the  learned  author  discusses  the  nature  of  the  contract  w^hich  desbokough. 
is  constituted  between  the  drawer  and  the  acceptor  of  a  bill  Lord  \\'atsou. 
which  he  asserts  to  be  "  un  vrai  contrat  de  mandat,  mandatum 
solvendae  pecuniae."    I  think  it  is  apparent  from  the  context  of 
Art.  III.  that  the  rule  laid  down  by  Pothier  in  s.  99  was  meant 
by  him  to  apply,  not  only  as  between  banker  and  customer,  but 
as  between  a  drawer  and  an  acceptor  who  pays  in  compliance 
with  his  drawer's  mandate.    But  the  rule  has  no  application 
to  parties  between  whom  there  is  no  subsisting  contract  of 
mandate.   According  to  its  terms,  an  acceptor,  who  paid  the  full 
sum  appearing  upon  the  face  of  a  bill  which  he  knew  or  had 
reason  to  believe  had  been  fraudulently  increased  after  his 
acceptance,  would  have  no  right  to  recover  the  increased 
amount  from  his  drawer. 

It  was  argued  that  certain  expressions  used  by  Lord  Black- 
burn (at  that  time  Blackburn  J.)  in  Stvan  v.  North  British 
Australasian  Co.  (2)  tend  to  shew  that  the  rule  which  Pothier 
applies  to  a  customer  who  draws  a  cheque  upon  his  banker 
has  application  also  as  between  the  acceptor  of  a  bill  and 
possible  future  holders.  His  Lordship  there  said,  with  refer- 
ence to  Young  v.  Grote  (1)  :  "  It  may  be  that  the  case  is  to 
be  supported  upon  some  of  the  grounds  there  stated,  or  upon 
the  broader  ground  apparently  supported  by  the  authority  of 
Pothier  in  the  passage  cited  in  Young  v.  Grote  (1),  that  the 
person  putting  in  circulation  a  bill  of  exchange  does,  by  the  law 
merchant,  owe  a  duty  to  all  parties  to  the  bill  to  take  reason- 
able precautions  against  the  possibility  of  fraudulent  alterations 
in  it ;  it  is  not  necessary  to  inquire  how  that  may  be." 
Lopes  L.J.  infers  from  these  words  that  it  is  impossible  not 
to  see  that  in  the  case  of  negotiable  instruments  Blackburn  J. 
thought  the  duty  did  exist."  I  am  unable  to  assent  to  that 
inference.  The  words  convey  anything  but  a  hearty  approval 
of  the  decision  in  Young  v.  Grote  (1),  and  at  the  most  they 
(1)  4  Bing.  253.  ('J)  L>  U.  .V      17r»,  182. 
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H.  L.  (E.)    do  not  even  amount  to  obiter  dicta.   They  contain  no  expression 
1896       of  judicial  opinion,  and  do  nothing  more  than  state  the  tenor  of 
ScHOLFiELD  ^u  argumcut  which  the  noble  and  learned  Lord  had  not  found 
Earl  of  Lon-    necessary  to  consider.   One  thing  seems  certain,  namely,  that 
DESBORouGH.  ^ig  Lordship  had  not  examined  the  text  of  Pothier,  which 
Lord  Watson,  coutaius  uo  such  doctriuc  as  his  words  impute. 

Several  points  were  raised  for  the  decision  of  the  Court 
of  Common  Pleas  in  Societe  Generale  v.  Metropolitan  Bank, 
Limited  (1),  and  one  of  these  came  very  near  to  the  question 
which  your  Lordships  have  to  consider  in  this  case.  The  time 
of  payment  of  a  bill  of  exchange  had,  after  issue,  been  fraudu- 
lently altered  from  eight  to  eighty  days  after  date.  The  altera- 
tion being  material,  it  was  sought  to  make  the  indorser  liable, 
upon  the  ground  that  he  had  negligently  left  a  vacant  space  in 
the  bill,  between  the  words  "  eight  "  and  "  days,"  which  enabled 
a  fraudulent  holder  to  add  the  letter  "y  "  without  risk  of  the 
fraud  being  detected  upon  inspection  of  the  document.  The 
Court,  consisting  of  Bovill  C.J.,  with  Keating  and  Brett  JJ., 
came  to  the  conclusion  that  the  indorser  was  not  liable.  None 
of  the  learned  judges  affirmed  that  there  was  any  duty  incum- 
bent upon  the  indorser  to  take  precautions  against  forgery ;  but, 
on  that  assumption,  they  all  held  that  there  had  been  no  negli- 
gence. Two  of  them  used  language  which  does  not  appear  to 
me  to  be  consistent  with  the  existence  of  such  a  daty.  The 
Chief  Justice  observed :  Persons  are  not  to  be  supposed  to 
commit  forgery,  and  the  protection  against  such  a  crime  is  the 
law  of  the  land,  not  the  vigilance  of  parties  in  excluding  all 
possibility  of  committing  it."  The  present  Master  of  the  Eolls 
.  said  :  I  not  only  protest  that  there  was  no  negligence,  but  say 
that  no  judge  ought  to  leave  to  a  jury  the  fact  as  evidence  of 
negligence.  But  there  is  no  duty  on  any  one  to  suppose  that 
those  against  whose  character  there  is  no  imputation  will 
commit  forgery  whenever  the  opportunity  occurs." 

The  next  and  the  last  of  the  English  authorities  which  raised 
the  same  questions  of  law  and  fact  which  occur  in  this  appeal 
is  Adelphi  Bank  v.  Edwards  (2),  decided  in  the  year  1882.  The 
case  has  not  been  reported ;  but  in  the  course  of  the  argument 
(1)  27  L.  T.  849.  (2)  Not  reported. 
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your  Lordships  had  the  advantage  of  considering  the  shorthand   H.  L.  (E.) 
writer's  notes  of  the  opinions  dehvered  by  the  learned  judges,  1896 
both  in  the  Court  of  first  instance  and  in  the  Court  of  Appeal,  scholfield 
From  these  it  appears  that  the  defendant  Edwards  had  accepted  ^^^^^ 
a  bill  for  W.  10s.,  which  was  written  on  a  stamp  sufficient  to  desborough. 
cover  SOOl.    Spaces  were  left  in  the  writing,  which  enabled  a  Lord  watson. 
fraudulent  holder  to  increase  the  amount  of  the  bill  to  2221. 10s. 
by  inserting  the  figure  *'  2  "  between  the  letter  "  £  "  and  the 
figures  "  22  "  in  the  corner  of  the  bill,  and  by  adding  the  words 
two  hundred  "  at  the  end  of  one  fine,  and  the  word  "  and  "  at 
the  beginning  of  the  next.    The  plaintiff  bank,  having  paid  the 
increased  amount,  sued  the  acceptor,  upon  the  same  arguments 
which  have  been  submitted  to  your  Lordships  on  behalf  of  the 
appellant. 

Chitty  J.,  before  whom  the  case  was  tried,  was  of  opinion 
that,  upon  the  law  contended  for  by  the  plaintiff,  the  defendant 
had  not  been  guilty  of  negligence.  At  the  same  time,  the 
learned  judge  did  not  accept  that  law.  He  said  :  "  The  defend- 
ant, in  my  opinion,  as  a  prudent  man  of  business,  was  not 
bound  to  contemplate  that  the  bill  was  coming  into  fraudulent 
hands,  nor  that  by  the  perpetration  of  a  crime  it  would  be  altered 
in  the  manner  in  which  it  has  been  altered." 

In  the  Appeal  Court,  the  learned  judges  took  the  same  view 
of  the  facts  as  Chitty  J.,  but  they  also  negatived  the  existence 
of  any  rule  or  principle  requiring  the  acceptor  of  a  bill  to  exclude 
facilities  for  its  alteration.  Baggallay  L.J.  said  :  "  It  seems  to 
me  impossible  to  say  that  there  was  any  duty  on  the  part  of  the 
acceptor  of  this  bill  towards  the  party  who  might  subsequently 
become  the  holder  of  the  bill,  so  to  criticise,  and  so  to  examine 
the  bill  before  he  signed,  as  to  put  it  out  of  the  possibihty  of 
any  additionah words  being  afterwards  inserted  in  it."  The 
present  Master  of  the  Eolls  (then  Brett  L.J.)  stated  forcibly 
the  same  opinions,  which  he  has  expressed  in  stronger  language 
and  at  greater  length  in  this  case.  Lindley  L.J.,  after  referring 
to  Young  v.  Grote  (1)  and  "  that  class  of  cases,"  proceeded  thus  : 

We  cannot  say  there  was  negligence  here,  unless  we  go  the 
whole  length  of  saying  that  it  is  negligence  to  sign  a  negotiable 

(1)  4  Biiig.  253. 

A.  C.  1896.  3         2  Q 
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H.  L.  (E.)   instrument  so  that  somebody  else  can  tamper  with  it.    I  can- 
1896       not  go  that  length.    I  think  it  would  be  wrong.    There  is  no 

ScHOLFiELD  authoritj  which  compels  us  to  do  anything  of  the  sort." 
Eakl  of  Lon  decisions  of  the  Court  of  Session  belonging  to  a  period 

DESBORouGH.  whcu  thc  commcrclal  law  of  Scotland  was  yet  in  its  infancy. 

Lord  Watson.  Graham  Y.  Gillespie  (1)  a>ndi  Pagan  <f  Hunter  v.  Wylie  (2),  were 
founded  on  by  the  appellant.  Both  cases  were  decided  upon 
what  I  consider  a  false  analogy,  namely,  that  the  acceptor  of  a 
bill  for  a  definite  amount,  which  is  capable  of  being  fraudulently 
increased  by  the  insertion  of  additional  words  and  figures,  stands 
in  exactly  the  same  position  as  the  acceptor  of  a  blank  bill.  The 
American  case  of  Garrard  v.  Haddan  (3),  which  was  also  cited 
for  the  appellant,  is  open  to  the  same  criticism. 

The  result  of  the  English  authorities  is,  in  my  opinion, 
decidedly  adverse  to  the  appellant.  Before  the  present  action 
was  brought,  the  rule  for  which  he  contends  had,  so  far  as  I 
have  been  able  to  find,  never  been  enforced  in  an  English  Court 
or  affirmed  by  an  English  judge.  On  the  contrary,  it  had  been 
disapproved  by  Bovill  C.J.  and  the  present  Master  of  the  Eolls 
in  Societe  Generale  v.  Metropolitan  Bank  (4)  ;  and  the  case  of 
Adelphi  Bank  v.  Edwards  (5),  in  which  four  judges  were 
unanimous,  is  a  direct  precedent  against  it.  It  is,  no  doubt, 
within  the  competency  of  this  House  to  overrule  the  decision 
in  Adelphi  Bank  v.  Edwards  (5) ;  but  I  see  no  reason  why  your 
Lordships  should  do  so.  The  doctrine  of  Pothier,  out  of  which 
the  contention  of  the  bill-holder  in  this  and  previous  litigations 
has  grown,  is  founded  upon  reasons  which  have  no  application 
to  any  question  between  a  drawer  or  acceptor  and  a  holder 
acquiring  right  to  the  bill  after  acceptance;  and  I  know  of 
no  principle  of  law  which  would  warrant  its  extension  to 
that  case. 

I  desire  to  add  that,  had  your  Lordships  thought  fit  to  accept 
the  legal  argument  of  the  appellant,  I  should  not  have  been 
of  opinion  that  the  claim  which  he  makes  in  this  action  was 
excluded  by  s.  64  of  the  Bills  of  Exchange  Act.    That  clause 

(1)  Morr.  Diet.  1453.  (3)  Pennsylv.  17  Smith,  82. 

(2)  Morr.  Diet.  1660.  (4)  27  L.  T.  849. 

(5)  Not  reported. 
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admits  an  action  for  the  altered  amount  of  the  bill,  when  the   H.  L.  (E.) 
acceptor  has  authorized  the  alteration .  Accordingly,  on  the  sup-  1896 
position  already  made,  if  it  had  been  shown  that  he  had  failed  scholfield 
to  discharge  his  legal  duty  to  the  appellant,  the  I'^spondent -j^^^^^ 
would  have  been  estopped  from  saying  that  he  did  not  authorize  desboeough. 
the  fraud  committed  by  Scott  Sanders.   That  estoppel  by  negli-  Lordwatson. 
gence  v/ould,  in  my  opinion,  have  been  sufficient  to  establish 
that  the  respondent  had    authorized  "  the  fraudulent  alteration 
within  the  meaning  of  s.  64. 

For  these  reasons,  I  also  am  of  opinion  that  the  judgment 
appealed  from  ought  to  be  affirmed. 

LoED  Macnaghten.  My  Lords,  Charles  J.  and  Lopes  L.J. 
are  both  of  opinion  that  a  person  who  accepts  a  bill  of  exchange 
intending  that  it  should  be  put  into  circulation  owes  to  every 
one  who  may  become  the  holder  a  duty  which  they  define  or 
describe  as  the  duty  "  not  to  be  negligent  with  regard  to  the 
form  of  the  instrument." 

Agreeing  so  far,  the  opinions  of  the  learned  judges  diverge  at 
this  point. 

It  is  part  of  the  history  of  the  case  that  the  bill  presented 
to  Lord  Londesborough  for  his  acceptance  was  designed  to 
facilitate  a  premeditated  forgery.  But  Charles  J.  finds  that 
under  the  circumstances  the  instrument  as  presented  would 
not  have  aroused  suspicion  in  the  mind  of  a  reasonably  prudent 
person ;  and  therefore  he  comes  to  the  conclusion  that  Lord 
Londesborough  was  not  guilty  of  that  sort  of  negligence  which 
would  make  him  liable  for  the  consequences  of  the  crime  after- 
wards consummated.  Lopes  L.J.,  on  the  other  hand,  thinks 
that  the  bill  before  acceptance  presented  such  obvious  oppor- 
tunities for  alteration,  and  such  a  combination  of  suspicious 
circumstances,  as  ought  to  have  attracted  the  attention  of  an}' 
man  of  ordinary  prudence.  He  considers  that  Lord  Londes- 
borough by  his  want  of  care  and  caution  "enabled"  the 
drawer  to  commit  the  forgery.  Thinking  that  forgery  was 
the  result  ''to  be  anticipated,"  he  holds  that  Lord  Londes- 
borough must  suffer  for  his  neglect. 

Assuming  the  existence  of  the  duty  which  both  these  learned 

3  2  Q  2 
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H.  L.  (E.)   judges  would  cast  upon  the  acceptor  of  a  bill  of  exchange,  I 
1896       should  be  disposed  to  agree  with  Charles  J.  rather  than  with 
ScHOLFiELD  the  Lord  Justice.    To  me  it  seems  extravagant  to  suggest  that 
Eakl  of  Lon-       acceptor  of  a  bill  is  bound  to  be  familiar  with  the  different 
i>ESBOKouGH.  stcps  lu  thc  scale  of  stamp  duties,  and  to  recognise  a  stamp  of 
Macm^hten    ^  higher  grade  than  is  required  for  the  purpose  in  hand  as  an 

  indication  of  fraud.    With  regard  to  the  gaps  or  vacant  spaces 

in  the  bill  as  presented  to  Lord  Londesborough,  I  think  a 
person  of  ordinary  prudence  who  had  confidence  in  the  man 
with  whom  he  was  dealing,  and  who  never  had  had  his  atten- 
'  tion  called  to  this  species  of  fraud,  might  well  have  passed 

them  by  unnoticed,  or  if  he  had  happened  to  notice  them 
might  have  thought  them  of  no  moment.  I  cannot  think  that 
there  is  any  rule  which  forbids  you  to  give  a  person  with  whom 
you  are  acquainted,  and  whom  you  believe  to  be  honest,  some 
little  credit  for  honesty  even  when  he  comes  for  your  promised 
racceptance  to  a  bill  of  exchange.  I  cannot  think  that  even  on 
such  an  occasion  you  are  bound  to  scan  his  handiwork  with 
the  eye  of  a  detective,  as  the  production  of  a  would-be  forger. 
The  prevention  of  crime  is  perhaps  better  left  to  the  operation 
•of  the  criminal  law. 

However  that  may  be,  I  agree  with  your  Lordships  in 
thinking  that  the  supposed  duty  does  not,  in  fact,  exist. 

Both  the  learned  judges  who  are  in  favour  of  the  doctrine 
refer  it  to  "  the  principle  of  Young  v.  Grote."  (1)  Yoimg  v. 
Grote  (1)  is  a  case  which  has  excited  as  much  diversity  of 
opinion  as  any  case  in  the  books.  It  has  given  rise  to  various 
explanations  not  altogether  uniform  or  consistent.  That 
circumstance  of  itself  is  regarded  by  some  judges  as  a  badge 
of  merit  and  a  passport  to  the  confidence  of  the  profession. 
But  when  you  are  in  search  of  a  principle,  the  effect  is  rather 
embarrassing.  And  therefore,  it  is  with  some  diffidence  that 
I  venture  to  inquire,  What,  after  all,  is  the  true  principle  of 
Young  v.  Grote  ?  (1) 

In  Orr  v.  TJjiion  Bank  of  Scotland  {2) ^  in  1854,  and  again  in 
Bank  of  Ireland  v.  Trustees  of  Evans'  Charities  (3),  in  1855, 

(1)  4  Bing.  253.  (2)  1  Macq.  513. 

(3)  5  H.  L.  C.  389. 
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Cranworth  L.C.  had  occasion   to   comment   on    Young  v.    H.  L.  (e.) 
Grote.  (1)    In  the  former  case,  referring  to  Young  v.  Grote{l),  1896 
"The  principle,"  he  observes,  "is  a  sound  one,  that  when  the  scholfjeld 
customer's  neglect  of  due  caution  has  caused  his  bankers  to  -j^^^^^  ^'^  -,r^^^_ 
make  a  payment  on  a  forged  order,  he  shall  not  set  up  against  desboeough. 
them  the  invalidity  of  a  document  which  he  has  induced  them  Lord 

Macnaghten. 

to  act  on  as  genuine."   

If  that  be  the  principle  of  Young  v.  Grote  (1),  I  do  not  think 
it  helps  the  appellant  much.  Lord  Cranworth  treats  the  rela- 
tion of  banker  and  customer  as  the  governing  feature  in  the 
case.  That  relation  is,  I  think,  a  long  w^ay  off  from  the 
connection  between  the  acceptor  of  a  bill  and  a  subsequent 
holder. 

The  observations  of  Parke  B.  on  Young  v.  Grote  (1),  in 
delivering  the  opinions  of  the  judges  in  Bank  of  Ireland  v. 
Trustees  of  Evans'  Charities  {2) ,  are  much  to  the  same  effect. 
Nor  do  I  think  that  there  is  any  difference  in  substance  between 
the  views  expressed  by  Lord  Cranworth  himself  in  the  tw^o 
cases.  In  the  later  case  he  seems  to  treat  the  decision  in 
Young  v.  Grote  (1)  as  founded  on  estoppel,  though,  as  Cock- 
burn  C.J.  points  out.  Young  v.  Grote  (1)  was  "  decided  without 
reference  to  estoppel  at  all."  (3) 

Other  judges,  including  Parke  B.  himself,  in  the  earlier 
case  of  Bobarts  v.  Tucker  (1851)  (4),  have  held  that  Young  v. 
Grote  (1)  is  to  be  supported  on  the  ground  that  the  customer 
had  by  signing  a  blank  cheque  given  authority  to  any  one  in 
whose  hand  it  was  to  fill  it  up  in  any  way  the  blank  permitted. 
If  that  is  the  real  ground  of  the  decision,  it  has  still  less  bearing 
on  the  present  case,  where  nothing  further  was  required  to  be 
added  after  Lord  Londesborough's  acceptance  to  give  effect  or 
negotiability  to  the  instrument. 

"Whatever  may  be  the  better  ground  for  supporting  the 
decision  in  Young  v.  Grote  (1),  it  is  obvious,  on  referring  to  the 
report  in  Bingham,  that  the  Court  went  very  much  on  the 
authority  of  the  doctrine  laid  down  by  Pothier,  that  in  cases  of 
mandate  generally,  and  particularly  in  the  case  of  banker  and 

(1)  4  Bing.  253.  (.'0  'J  II.     (\  ISO. 

(2)  5  n.  L.  C.  389.  {A)  V\  Q.  ?>.  rw;o. 
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H.  L.  (E.)  customer,  if  the  person  who  receives  the  mandate  is  misled 
1896      through  the  fault  of  the  person  who  gives  it,  the  loss  must  fall 

ScHOLFiELD  exclusivcly  on  the  giver.  That  is  not  unreasonable ;  but  the 
Eael  of  Lon-  <^octrine  has  no  application  to  the  present  case.    There  is  no 

DESBOEouGH.  mandate  as  between  the  acceptor  of  a  bill  and  a  subsequent 
Lord  holder. 

Macnaghten. 

  The  only  other  case  on  which  much  reliance  was  placed  on 

the  part  of  the  appellant  was  the  case  of  Sivan  v.  North  British 
Australasian  Co.  (1),  which  was  cited  for  the  observations 
of  Blackburn  J.  (2)  With  the  comments  which  have  been 
made  on  those  observations  by  my  noble  and  learned  friend. 
Lord  Watson,  I  quite  agree.  If  the  report  is  correct,  the 
reference  to  Pothier  is  certainly  inaccurate. 

Passing  from  authority,  I  must  say  that  I  am  not  at  all 
persuaded  that  the  contention  on  the  part  of  the  appellant  can 
be  supported  on  principle  or  on  grounds  of  convenience.  It 
was  said  that  the  negotiability  of  bills  of  exchange  would  be 
seriously  impaired  if  persons  who  act  as  Lord  Londesborough 
acted  are  not  to  be  held  liable  for  all  the  consequences  of  their 
want  of  caution.  But  I  must  say  I  was  very  much  struck  with 
some  observations  which  fell  from  one  of  your  Lordships  during 
the  argument,  to  the  effect  that  the  consequences  to  the  trans- 
action and  dispatch  of  mercantile  business  would  be  serious 
indeed  if  it  were  laid  down  that  a  person  under  obligation  to 
accept  a  bill  was  at  liberty  to  refuse  or  delay  acceptance,  on  the 
ground  that  there  was  something  in  the  form  of  the  instrument 
of  which  a  skilful  forger  might  perhaps  take  advantage.  After 
all,  it  is  the  drawer  of  a  bill  of  exchange  who  has  control  over 
its  form :  the  obligation  of  the  acceptor  is  to  pay  the  bill  at 
maturity.  Censorship  over  the  form  of  the  instrument  is,  I 
think,  no  part  of  his  duty. 

I  am  of  opinion  that  the  appeal  must  be  dismissed. 

LoED  MoEEis.    My  Lords,  I  am  of  the  same  opinion.  The 
liability  of  the  defendant  must  arise  either  from,  first,  his  com- 
plicity in  the  fraud ;  or,  secondly,  from  some  contractual  relation, 
express  or  impHed,  between  him  and  the  holder  of  the  bill  of 
(1)  2  H.  &  C.  175.  (2)  2  H.  &  C.  182. 
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exchange ;  or,  thirdly,  from  some  duty  he  owed  to  the  holder.    H.  L.  (E.) 
There  is  no  pretence  of  any  complicity  by  the  defendant ;  there  1896 
is  no  privity  between  the  plaintiff  and  the  defendant  from  which  scholfield 
any  contract  can  be  spelled  out.  "Well,  is  there  any  duty  on  the  -^^^^^  '^'^  j^^^ 
acceptance  of  a  bill  to  a  subsequent  holder  that  the  acceptor  desborougu. 
should  scrutinize  the  bill  presented  to  him  for  acceptance?   Lord  Morris. 
In  my  opinion,  none  beyond  this — that  he  should  see  that  he 
.accepts  a  bill  filled  up,  because  if  he  accepts  a  bill  in  blank  that 
implies  an  authority  to  the  person  getting  the  acceptance  to  fill 
up  the  amount. 

In  Young  v.  Grote  (1)  the  acceptance  was  in  blank.  Even  if 
well  decided  on  its  particular  facts,  and  a  case  between  banker 
and  customer,  I  fail  to  see  how  it  governs  this  case,  where  the 
defendant  accepted  a  regularly  filled  up  bill.  If  the  defendant 
could  be  held  liable,  it  appears  to  me  an  indorser  would  also  be 
bound  to  enter  on  a  scrutiny  of  the  bill  in  order  to  protect  him- 
self from  a  subsequent  holder.  This  case  is  an  attempt  to 
impose  a  new  duty  on  an  acceptor  of  a  bill  of  exchange.  The 
doctrine  of  estoppel  binds  an  acceptor  who  accepts  a  blank  bill, 
because  by  doing  so  he  is  precluded  from  setting  up  as  a  defence 
that  he  did  not  authorize  the  filling  up  :  that  doctrine  has  no 
application  to  the  present  case. 

LoED  Shand.  My  Lords,  I  concur  in  thinking  the  appeal 
ought  to  be  disallowed. 

The  weight  of  judicial  opinion  and  authority  is  clearly  against 
the  contention  of  the  appellant,  unless  indeed  it  could  be  shewn 
that  the  ease  of  Young  v.  Gi'ote  (!)  had  a  direct  application,  and 
that  the  grounds  of  that  decision  were  applicable  to  the  facts 
which  have  been  here  proved. 

The  question  here  raised  was  expressly  decided  in  1882  against 
the  view  contended  for  by  the  appellant,  in  the  case  of  the 
Adelphi  Banh  v.  Edioards  (2),  in  which  the  judgment  of 
Chitty  J.  was  unanimously  affirmed  by  the  Court  of  Appeal ; 
and,  besides  the  opinions  of  Bovill  C.J.  and  the  present  Master 
of  the  Eolls  in  the  case  of  the  Socicte  Gcncralc  v.  Mctropolitiui 

(1)  4  Bing.  253.  stated  in  Loi"t-l  AVatson's  jiulgniont, 

(2)  Not  reported.    The  fiicts,  the     p.  541  above, 
decision,  and  the  grounds  thereof,  are 
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H.  L.  (E.)   Banh  (1),  the  same  judgment  tias  now  been  repeated  by  a 
1896      majority  of  the  Court  of  Appeal. 

ScHOLFiELD  Yowig  V.  Gfote  (2),  I  find  nothing  in  the 

Earl  of  Lon  ^^^^""^^^  judgment  which  supports  the  proposition  that 

DESBOBouGH.  au  iudorseo  of  a  bill  of  exchange  for  value  has  a  legal  claim 

Lord  Shand.  against  the  acceptor,  against  whom  no  want  of  bona  fides  can 
be  alleged,  for  a  sum  beyond  the  amount  for  which  the  accept- 
ance was  given,  on  the  ground  of  negligence  in  his  having  given 
his  acceptance  to  a  bill  in  such  a  form  and  impressed  with  such 
a  stamp  as  enabled  the  drawer  to  commit  a  forgery  by  enlarg- 
ing the  amount  for  which  the  acceptance  was  granted  in  such 
a  way  as  to  escape  detection  by  the  indorsee.  The  case  of 
Young  \.  Grote  (2),  between  a  banker  and  his  customer,  was 
one  in  which  there  was  the  relation  of  parties  contracting  with 
each  other.  It  appears  to  me  that  the  ground  of  decision,  as 
reported,  was  in  conformity  with  the  limited  doctrine  of  Pothier, 
that  this  relation  inferred,  if  not  expressly,  at  least  by  implica- 
tion, the  duty  and  obligation  on  the  customer's  part,  in  issuing 
cheques  on  his  banker  to  third  parties,  to  take  care  that  these 
were  not  in  such  a  form  as  to  give  the  means  of  enlarging  their 
amount  without  this  being  readily  detected.  In  that  view  of 
the  case  the  decision  does  not  apply  here,  where  the  acceptor 
and  the  indorsee  of  the  bill  were  strangers  to  each  other,*having 
no  relation  as  contracting  parties,  which  could  imply  the  duty 
and  obligation  of  the  banker's  customer  to  the  banker.  If,  as 
has  been  suggested,  the  decision  in  Young  v.  Grote  (2)  turned 
on  the  fact  that  the  customer  had  signed  cheques  wholly  blank 
in  amount,  by  which  the  person  acquiring  possession  might  be 
held  to  have  a  mandate  to  fill  in  any  sum  he  chose,  the  case  has 
no  application  to  the  present.  The  acceptor  here  signed  no 
bill  blank  in  the  sum,  for  there  was  expressed  in  writing  in  the 
body  of  the  bill  the  amount  for  which  he  agreed  to  undertake 
liability.  • 

I  agree  with  your  Lordships  in  holding  that  there  is  no  sound 
reason  or  legal  principle  to  support  the  view  that,  on  the  ground 
of  negligence,  an  acceptor  of  a  bill  becomes  liable  to  a  subsequent 
holder  for  a  sum.  beyond  the  amount  of  his  acceptance  because 

(1)  27  L.  T.  849.  (2)  4  Bing.  253. 
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the  form  of  the  document  and  the  stamp  used  admit  of  a  forgery   H.  L.  (E.) 
in  the  hands  of  a  dishonest  person,  such  as  occurred  in  this  case.  1896 
As  to  the  stamp,  I  do  not  beheve  that  in  the  course  of  ordinary  scholfield 
business  persons  accepting  bills  scrutinize  the  paper  on  which  ^^^^  -j^^^^ 
a  bill  is  written  to  see  the  amount  it  will  carry;  and  I  am  certainly  desborough. 
not  prepared  to  say  they  are  in  any  way  required,  as  a  matter  of    Lord  sband. 
duty  or  obHgation,  to  do  so.     Stamps  of  higher  value  than 
necessary  must  be  often  used  when  it  is  difficult  or  inconvenient 
to  get  a  stamp  of  the  precise  value  wanted.    As  to  the  form  of 
the  document,  I  think  an  acceptor,  while  himself  acting  in  bona 
fide,  who  has  the  sum  for  which  he  has  agreed  to  grant  his 
acceptance  expressed  in  the  body  of  the  bill,  is  not  called  upon 
to  anticipate  and  provide  against  forgery.   To  hold  the  contrary 
would  lead  to  great  inconvenience  in  business.    An  acceptor 
scrutinizing  a  bill  might  think  it  left  room  for  a  fraudulent 
addition,  and  might  refuse  acceptance  to  the  serious  injury  of 
the  drawer  residing  at  a  distance,  or  abroad,  or  of  a  drawer  who 
might  have  indorsed  the  bill  for  value  given  before  acceptance, 
and  he  might  be  involved  in  litigation  and  found  to  have  been 
unduly  apprehensive  and  in  the  wrong ;  while  after  acceptance 
numerous  and  difficult  questions  might  frequently  arise  as  to 
what  constituted  negligence  in  particular  cases  like  the  present, 
in  which  two  learned  judges  have  differed  on  the  point. 

I  think  the  appellant  has  failed  to  shew  that  his  contention 
is  founded  on  sound  legal  principles ;  and  though  cases  of 
successful  fraud  and  forgery  will,  no  doubt,  occur  from  time  to 
time,  notwithstanding'  the  risk  of  penal  consequences  incurred 
by  the  forger,  yet  a  decision  giving  effect  to  the  appellant's 
argument  would,  I  think,  lead  to  so  great  inconvenience  in 
business  and  so  much  litigation  as  to  create  a  greater  evil  than 
can  arise  under  the  existing  law  as  now  settled  by  your  Lord- 
ships' judgment. 

Lord  Davey.  My  Lords,  I  have  had  an  opportunity  of 
reading  and  considering  the  judgment  which  has  been  delivered 
by  my  noble  and  learned  friend  opposite  (Lord  Watson),  and  I  so 
entirely  agree  in  the  conclusion  at  which  he  has  arrived  and  the 
reasons  which  the  noble  and  learned  Lord  has  expressed  in 


550 


HOUSE  OF  LOEDS 


[1896] 


H.  L.  (E.)  support  of  his  view,  that  I  have  not  felt  it  necessary  to  write  a 
1896      judgment  of  my  own.    I  only  desire  to  say  that  in  my  opinion 

ScHOLFiELD  o"^^  judgmeut  in  this  case  is  outside  the  case  of  Young  v. 
E^AEL  OF  LoN-  0-)  doctrine  of  that  case  was  one  arising  out  of 

DESBORouGH.  the  rclatiou  of  mandant  and  mandatory,  which  does  not  exist 

LordDavey.   in  the  casc  of  the  acceptor  and  holder  of  a  bill  of  exchange. 

Order  appealed  from  affirmed  a7id  appeal 
dismissed  loitlo  costs. 

Lords'  Journals  J  July  31,  1896. 

Solicitors  for  appellant :  Smith,  Fawdon  &  Low, 
Solicitors  for  respondent :  Saltivell,  Tryon  d-  SaltwelU 

(1)  4  Bing.  253. 
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[PRIVY  COUNCIL.] 

TOEONTO  EAILWAY  COMPANY    .    .    .    Plaintiffs  ;     J.  C* 

1896 

AND 

THE  QUEEN  Defendant,  ^^^^^^^i, 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CANADA. 

Law  of  Canada — Construction — Dominion  Act  (50  &  51  Vict.  c.  39),  s.  1, 
item  88  ;  s.  2,  item  173 — Imported  Steel  Bails — Railivays — Street  Railways 
— Tramways. 

Although  there  may  be  in  various  Canadian  Acts  and  for  other  pur- 
poses substantial  distinctions  between  railways  or  railway  tracks  and  street 
railways  and  tramways,  yet,  for  the  purpose  of  separating  free  and  dutiable 
articles,  such  distinction  is  not  maintained  in  Canadian  Act  50  &,51  Yict. 
c.  39,  and  its  three  predecessors. 

According  to  the  true  construction  of  that  Act  (see  s.  1,  item  88,  and 
s.  2,  item  173),  the  question  whether  imported  steel  rails  are  taxed  or  free 
depends  solely  upon  their  weight,  not  upon  the  character  of  the  railway 
track  for  which  they  are  intended. 

Appeal  from  a  decree  of  the  Supreme  Coioxt  (June  26,  1895) 
affirming  a  decree  of  the  Exchequer  Court  of  Canada  (Oct.  29, 
1894),  and  dismissing  the  appellants'  action  with  costs,  which 
was  brought  to  recover  $56,044  :  17,  paid  by  them  under  protest 
in  respect  of  duties  upon  certain  steel  rails  imported  by  them 
for  use  in  their  railway  tracks. 

The  question  was  whether  the  steel  rails  in  question  were 
dutiable  articles  under  s.  1,  item  88,  of  the  Dominion  Customs 
Act  (50  &  51  Vict.  c.  39),  or  whether  they  were  relieved  of  the 
duties  imposed  by  the  Act  by  s.  2,  item  173,  as  being  above  a 
certain  weight. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Burbidge  J.  was  of  opinion  that  the  terms  ''railway"  and 
"  railways,"  commonly  used,  without  any  qualifying  words  or 
circumstances,  would  be  taken  to  mean  one  of  the  ordinary 
railways  of  the  country  which  transport  passengers  and  freight, 

*  Present:  Lord  Horiiouse,  Lord  Macnaohten,  Lord  Davey,  and  Siu 
Richard  (Joucii. 
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J.  C.  and  upon  which,  in  general,  locomotive  engines  have  hitherto 
1896  been  in  use.  He  referred  to  the  fact  that  in  the  Act  of  1885 
ToEONTo  &  49  Vict.  c.  59),  in  the  item  under  v^hich  "  steel  railway 
Railway  Co.  j^^jjg  "  ^^^^  ma>de  free  of  duty,  it  was  declared  in  terms  that 
The  Queen,  the  expression  should  not  include  "  tram  or  street  rails,"  using 
both  words,  the  second  of  which  he  stated  would  be  clearly 
superfluous  if  the  term  tram  rails "  included  street  rails ; 
and  he  stated  that  but  for  that  circumstance  he  would  have 
thought  that  the  word  "  tramway  "  in  the  88th  item  of  the 
Act  of  1887  included,  and  that  the  word  "railway"  in  the 
173rd  item  did  not  include,  a  street  railway.  In  view  of 
that  circumstance,  however,  he  considered  that  if  there  were 
no  legitimate  aids  to  assist  in  discovering  the  intention  of 
the  Legislature  other  than  the  language  used  in  the  Acts  of 
1885  and  1887,  the  question  would  be  so  involved  in  doubt 
that  the  plaintiff  should  succeed.  He  then  considered  the  fiscal 
policy  and  the  national  policy  of  the  country,  and  came  to  the 
conclusion  that  the  exemption  of  steel  rails  from  taxation  was 
for  the  encouragement  of  the  construction  and  extension  of 
railways  in  the  proper  sense,  namely,  of  railways  of  the  same 
class  as  those  which  had  been  the  objects  of  the  care  and 
bounty  of  Parliament,  and  had  no  application  to  the  case  of 
street  railways.  For  these  reasons  he  gave  judgment  for  the 
respondent. 

In  appeal.  Strong  C.J.  and  King  J.  were  of  opinion  that  the 
appellants'  street  railway  was  a  railway  and  not  a  tramway 
within  item  88,  and  that  even  if  it  were  a  tramway  within 
item  88  the  rails  in  question  were  exempted  from  duty  by  the 
provisions  of  item  173. 

Taschereau,  Gwynne,  and  Fournier  J  J.  were  of  opinion  that 
by  the  course  of  the  legislation  of  the  Dominion  the  difference 
between  railways  and  tramways  was  well  recognised,  that 
within  the  purview  of  such  legislation  the  appellants'  street 
railway  was  a  tramway,  and  that  item  173  had  no  application 
to  the  rails  in  question,  but  applied  only,  in  the  words  of 
Gwynne  J.,  to  "  steel  rails  for  use  in  the  tracks  in  those  great 
arterial  commercial  undertakings  for  the  transport  by  intercon- 
nection with  each  other  throughout  the  continent  not  only  of 
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passengers,  but  of  goods,  wares,  merchandise,  chattels,  and      J.  C. 

cattle  of  every  description,  which  are  denominated  '  railways  '  189G 

without  any  qualifying  prefix."  Toronto 

Railway  Co. 

V. 

Bohinson,  Q.C.,  and  Osier,  Q.C.  (both  of  the  Colonial  Bar),  The  Queex. 
contended,  for  the  appellants,  that  the  rails  in  question  were 
exempt  from  duty  under  item  173  of  s.  2.  They  exceeded  in 
weight  25  lbs.  to  the  lineal  yard.  Consequently  they  came 
within  the  exact  words  of  item  173,  and  were  duty  free.  The 
only  way  in  which  they  could  be  deprived  of  the  benefit  of  the 
exemption  was  by  cutting  down  the  meaning  of  the  words  "  for 
use  in  railway  tracks,"  so  as  to  exclude  the  particular  railway 
tracks  of  the  appellants.  The  governing  principle  in  the 
construction  of  statutes  imposing  duties  or  taxes  is  that  the 
intention  of  the  Legislature  to  impose  the  duty  must  be  clear 
and  unequivocal.  Otherwise  the  subject  is  not  liable.  "  Here 
they  fall  within  the  express  terms  of  an  exemption ;  but  it  is 
contended  that  the  rails  were  used  for  a  tramway,  and  not  a 
railway,  because  the  appellants'  railway  runs  through  a  street. 
It  was  contended  that  no  such  distinction  could  be  drawn 
against  a  subject  claiming  the  benefit  of  the  exemption  in 
item  173.  The  weight  of  the  rails  constituted  the  title  to 
exemption;  whether  the  rail  tracks  ran  through  a  street  or 
were  entitled  to  be  called  tramway  tracks  was  not  a  circum- 
stance within  the  contemplation  of  the  Legislature  in  enacting 
the  item.  Keference  was  made  to  Homer  v.  The  Collector  (1)  ; 
Doughty  v.  Firhank  (2)  ;  Johnson  v.  Louisville  By.  Co.  (3)  ; 
Great  Northern  By.  Co.  v.  Tahourdin  (4)  ;  Sivansea  Im- 
provements a7id  Tramioay  Co.  v.  Sivansea  Urban  Sanitary 
Authority.  (5) 

Newcomhe,  Q.C.  (of  the  Colonial  Bar),  Loehnis,  and  Hodgins 
(of  the  Colonial  Bar),  for  the  respondent,  contended  that  the 
rails  in  question  were  clearly  liable  to  duty  on  item  88  of  s.  1, 
and  were  not  exempted  by  the  doubtful  exemption  contained 
in  item  173.    The  evidence  shewed  that  according  to  common 


(1)  1  Wallace,  48(5.  (3)  2Duvall,Kentm-k v  Hcpoits,  173. 

(2)  10  Q.  B.  D.  358.  (4)  13  Q.  B.  D.  320.  ^ 

(5)  [1892]  1  Q.  B.  357. 
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J.  C.       acceptation  the  word  "  tramway  "  included,  and  that  the  word 
1896         railway"  did  not  include,  a  street  railway.    The  appellants 
Toronto    admittedly  carried  on  a  purely  street  railway  business.    Such  a 
Railway  Co.  railway  ig  not  a  railway  within  item  173,  but  is  a  tramway 
The  Queen,  within  item  88.    The  distinction  between  railways  and  tram- 
ways runs  through  both  Dominion  and  provincial  legislation, 
and  street  railways  are  affected  by  the  tramway  and  not  by  the 
railway  legislation.    These  rails  are  not  like  rails  used  for  rail- 
way tracks,  and  cannot  be  used  by  railways.    They  were  not 
within  the  intention  of  the  Legislature,  whose  fiscal  and 
national  policy  was  to  exempt  by  item  173  from  duty  rails  for 
use  in  great  commercial  undertakings  properly  called  "  rail- 
ways," and  not  rails  for  use  in  local  streets.    Eeference  was 
made  to  Attorney-General  v.  Lamplough  (1)  ;  Attorney -General 
V.  Niagara  Falls  and  Clifton  Tramway  Co.  (2) ;  In  re  Bre^itford 
and  Isleworth  Tramways  Co.  (3) 

The  appellants'  counsel  were  not  heard  in  reply. 


The  judgment  of  their  Lordships  was  delivered  by 

LoED  HoBHOUSE.  The  question  in  this  appeal  is  whether 
the  appellants  are  bound  to  pay  duty  on  steel  rails  imported  by 
them  for  the  purposes  of  their  business.  They  have  paid  under 
protest  the  sum  demanded  by  the  Crown,  and  they  seek  to 
recover  it  in  the  present  action,  which  was  brought  in  the 
Exchequer  Court  of  Canada.  The  Act  governing  the  case  is 
that  of  1887  (50  &  51  Vict.  c.  39).  The  Crown  contends  that 
duty  is  payable  under  item  88  of  s.  1,  which  affects  "  iron  or 
steel  railway  bars  and  rails  for  railways  and  tramways."  The 
appellants  contend  that  their  rails  are  exempted  by  item  173  of 
s.  2,  which  applies  to  "  steel  rails  for  use  in  railway  tracks." 

Burbidge  J.,  who  tried  the  case  in  the  Exchequer  Court, 
decided  in  favour  of  the  Crown.  After  subjecting  the  words  to 
criticism,  he  concludes  that  if  there  were  no  legitimate  aids  to 
discovering  the  intention  of  the  Legislature  other  than  the 
language  used  in  the  Act  of  1887  and  previous  Acts  on  the 


(1)  3  Ex.  D.  214.  (2)  19  Ont.  624 ;  S.C.  18  A.  K.  45a. 

(3)  26C11.D.  527. 
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same  subject,  the  question  would  be,  to  say  the  least,  so  involved      J.  C. 
in  doubt  that  the  appellants  ought  to  succeed.    But  then  he  1896 
inquires  into  the  policy  of  the  Legislature ;  and,  finding  that  its  Toronto 
policy  was  to  protect  Canadian  manufactures,  he  decides  that  l^^^^-^^' 
the  doubtful  words  must  be  construed  in  accordance  with  that  The  Queen-. 
intention,  and  that  duty  must  be  paid. 

On  appeal  to  the  Supreme  Court  the  decision  of  the  Exche- 
quer Court  was  upheld ;  but  there  were  differences  among  the 
learned  judges  both  in  their  conclusions  and  in  the  reasoning 
on  which  identical  conclusions  were  based.  The  Chief  Justice, 
with  whom  King  J.  concurred,  examined  the  expressions  "  rail- 
way," "  street  railway,"  and  "  tramway,"  and  he  was  of  opinion 
that  the  appellants'  road  falls  under  the  head  of  ''railway," 
and  not  of  ''tramway"  in  item  88,  and  is  a  "railway  track" 
within  item  173.  Gwynne  J.  thought  that  item  173  is  not  to 
be  construed  as  exempting  from  duty  some  part  of  the  pa"rticular 
things  which  by  item  88  had  been  subjected  to  duty,  but  as 
providing  for  a  different  article  altogether,  namely,  steel  rails 
for  use  in  great  arterial  commercial  lines.  He  also  thought 
that  the  word  "  railways  "  in  item  88  meant  railways  ejusdem 
generis  with  tramways,  and  not  the  "  railway  tracks  "  mentioned 
in  item  173.  Taschereau  J.,  with  whom  Fournier  J.  concurred, 
referred  to  various  instances  of  expressions  both  in  common 
parlance  and  in  enactments  to  shew  that  "railways"  on  the 
one  hand  had  been  distinguished  from  "tramways"  and 
"  street  railways  "  on  the  other;  and,  holding  that  the  appel- 
lants' road  is  a  "  street  railway  "  or  "  tramway,"  he  decided 
that  it  falls  within  item  88  and  not  within  173.  In  that  conflict 
of  judicial  opinion  the  case  comes  before  their  Lordships. 

On  two  points  they  expressed  themselves  as  clear  during  the 
argument.  First,  they  cannot  concur  in  the  view  that  the 
policy  of  the  Canadian  Parliament  leads  to  the  construction 
contended  for  by  the  Crown.  Supposing  it  to  be  made  out  by 
legitimate  evidence  that  protection  for  Canadian  manufactures 
was  intended  in  1887,  protection  is  given  however  the  Act  be 
construed,  and  the  only  question  is,  how  much  ?  Secondly, 
they  cannot  see  any  reason  for  holding  that  the  railways  spoken 
of  in  item  88  are  only  those  which  are  ejusdem  generis  with 
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J.  C.  tramways,  or  that  item  173  refers  only  to  rails  for  great  arterial 
1896  lines. 

Toronto  The  question  is  what  is  meant  by  the  "  railway  tracks  "  for 
Railway  Co.  ^j^ich  rails  are  to  be  admitted  free.  The  appellants  were 
The  Queen,  incorporated  by  an  Ontario  statute  passed  in  the  year  1892 
(55  Yict.  c.  99).  They  received  authority  to  construct  and 
work  a  double  or  single  track  street  railway  in  Toronto.  By 
the  Ontario  Street  Eailway  Act  (Ontario  Eevised  Statutes,  1887, 
c.  171),  companies  chartered  for  that  purpose  may  construct 
and  work  a  double  or  single  iron  railway  with  necessary  side 
tracks  (s.  4).  Sect.  5  provides  that  the  railway  track  shall 
conform  to  the  grades  of  the  streets ;  and  s.  6  that  all  other 
vehicles  may  use  and  travel  on  the  said  tracks,  but  giving  place 
to  the  company's  cars  by  leaving  the  tracks.  It  was  stated  at 
the  Bar  that  the  same  expressions  are  found  in  an  Ontario 
statute  on  the  same  subject  passed  in  the  year  1883. 

The  appellants,  then,  are  the  owners  of  what  the  legislature 
of  their  own  province  calls  a  single  or  double  track  street  rail- 
way, and  the  line  which  they  work  is  called  a  railway  track. 
These  expressions  are  not  conclusive  as  to  the  meaning  of  the 
term  as  used  by  the  Dominion  Legislature  in  the  Act  under 
discussion.  But  they  shew  that  the  term  is  known  to  drafts- 
men of  statutes  in  Canada,  and  is  there  applied  to  such  a  line 
as  that  of  the  appellants.  It  seems  to  their  Lordships  to  be 
good  evidence  as  to  the  meaning  of  the  term  in  the  mouth 
of  a  Canadian  Legislature,  and  to  afford  prima  facie  ground  for 
holding  that  "  railway  track"  includes  a  line  of  street  railway. 

Then,  does  the  Act  of  1887  contain  any  intrinsic  evidence 
that  the  expression  has  some  other  meaning  ?  Their  Lordships 
look  at  the  course  of  legislation  on  this  subject.  The  first  Act 
which  imposed  a  duty  on  rails  was  passed  in  the  year  1879, 
when  one  rate  of  duty  was  placed  on  "  iron  rails  or  railway  bars 
for  railways  or  tramways,"  and  another  rate  on  "  steel  railway 
bars  or  rails."  According  to  the  grammatical  construction  of 
the  first  of  these  sentences,  iron  railway  bars  are  applicable  both 
to  railways  and  to  tramways ;  and  steel  railway  bars  or  rails 
appear  to  have  the  same  application.  There  is  no  distinction 
taken  between  railways  and  tramways  for  this  purpose. 
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In  the  year  1883  "  steel  railway  bars  or  rails  "  were  exempted      J.  c. 
from  duty,  and  they  remained  free  till  1885,  when  a  new  Act  189G 
(48  &  49  Vict.  c.  59)  was  passed  which  exempted  "  steel  railway  Toronto 
bars  or  rails,  not  including  tram  or  street  rails."    This  is  the  p^^i^wayCo. 
first  mention  of  street  rails,  and  it  seems  that  the  expression  The  Qleex. 
''railway  bars  or  rails"  was  calculated  to  include  tram  rails 
and  street  rails  (if  indeed  there  is  any  difference  between  them) , 
and  that  express  words  were  thought  necessary  to  exclude  the 
latter  from  the  exemption  accorded  generally  to  "  steel  railway 
bars  or  rails." 

This,  then,  was  the  state  of  the  enactments  in  1887.  Steel 
railway  bars  or  rails  were  exempt  from  duty  provided  they  were 
not  tram  or  street  rails.  Then  the  Legislature  appears  to 
have  taken  a  wholly  new  dividing  line  between  free  and  dutiable 
articles.  For  the  first  time  the  distinction  of  weight  was 
introduced.  Item  88,  which  imposes  duty  on  "  iron  or  steel 
railway  bars  or  rails  for  railways  or  tramways,"  follows  the 
language  of  1879  in  treating  railway  bars  and  rails  as  applicable 
to  both  railways  and  tramways.  Item  173  exempts  ''  steel  rails 
weighing  not  less  than  twenty-five  pounds  per  lineal  yard  for 
use  in  railway  tracks." 

It  is  true  that  the  expression  of  "  street  rails,"  which  were 
disallowed  the  benefit  of  exemption  in  1885,  has  now  disappeared, 
and  an  elaborate  argument,  with  much  evidence  directed  to  it, 
is  submitted  for  the  purpose  of  shewing  on  behalf  of  the  Crown 
that  the  appellants'  line  is  nothing  but  a  tramway,  taxed  under 
item  88,  and  not  exempted  by  173.  Their  Lordships  do  not 
enter  into  this  verbal  discussion.  It  may  be  that  in  other  Acts 
and  for  other  purposes  there  are  substantial  distinctions  betw^een 
railways  or  railway  tracks,  and  street  railways  and  tramways. 
But  for  this  purpose  and  in  this  Act  and  in  its  three  predeces- 
sors there  is  not  traceable  any  idea  of  making  such  a  distinc- 
tion, but  rather  the  idea  of  putting  all  kinds  of  railways  on  the 
same  footing,  except  in  the  one  passage  in  the  Act  of  1885,  in 
which  the  generality  of  the  words  "  railway  bars  or  rails  "  is 
limited  by  express  words  excluding  ''tram  or  street  rails." 
They  hold  that  the  only  distinction  in  the  Act  between  taxed 
and  free  steel  rails  for  railways  is  that  of  weight ;  and  tliat  as 

A.  C.  1896.  3         2  K 
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J.  C.       the  rails  of  the  appellants  are  above  the  specified  weight  and 
1896       are  for  use  on  their  railway  track,  they  are  exempted  from  duty. 
Toronto    Their  Lordships  will  humbly  advise  Her  Majesty  to  discharge 
Railway  Co.  -^^^-j^       orders  below,  and  to  enter  judgment  for  the  appellants 
The  Queen,  -y^ith  costs  in  both  Courts.    The  respondent  must  also  pay  the 
costs  of  this  appeal. 

Solicitors  for  appellants  :  Freshfields  d  Williams, 
Solicitors  for  respondent :  Bompas,  Bischoff,  Dodgson,  Coxe  d- 
Bompas. 


[PEIVY  COUNCIL.] 

J.  c*     EEMFEY  Plaintiff  ; 

1896  .  AND 

J>m^6.    SUEVEYOE-GENEKAL  OF  NATAL     .    .  Defendant. 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  NATAL. 

Construction — Grant  of  Land — Bight  to  construct  Watercourse — Bight  to 
divert  Streams. 

Where  in  a  grant  of  land  a  right  is  reserved  to  make  watercourses  over 
it  for  the  public  use  and  benefit  by  order  of  Government : — 

Held,  that  such  reservation  may  include,  and  in  the  circumstances  of 
this  case  did  include,  a  right  to  divert  water  from  streams  in  the  land  and 
to  use  the  water  so  diverted. 

Appeal  from  a  decree  of  the  Supreme  Court  (March  29, 
1894). 

The  question  was  whether  the  respondent  was  entitled  on  the 
true  construction  of  a  Government  grant  of  land  to  the  appel- 
lant to  take  water  from  a  natural  stream  flowing  through  the 
appellant's  land  and  having  both  its  banks  thereon,  and  to 
conduct  the  water  so  taken  to  a  neighbouring  town  by  means 
of  an  artificial  watercourse.  The  appellant,  having  cut  off  the 
water  flowing  from  the  natural  stream  into  the  watercourse, 
was  interdicted  by  order  of  the  Supreme  Court  from  obstruct- 
ing the  flow  of  water  in  the  watercourse.  The  suit  was  brought 
to  dissolve  the  interdict. 


*  Present:  Lord  Watson,  Loed  Bavey,  and  Sir  Eichaed  Couch. 
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Israel  Davis  and  Bouglas,  for  the  appellant,  referred  to  Taylor  J.  C. 
V.  Corporation  of  St.  Helens  (1) ;  Sampson  v.  Hoddinott  (2)  ;  1896 


The  Judgment  of  their  Lordships  was  delivered  by 
LoED  Davey.  In  this  case  the  respondent,  the  Surveyor- 
General  of  Natal,  on  behalf  of  the  Government,  sued  for  and 
obtained  an  inderdict  to  prevent  the  appellant  from  cutting 
off  the  water  flowing  in  a  certain  artificial  watercourse  on  the 
appellant's  land.  The  appellant  thereupon  moved  to  dissolve 
the  interdict.  The  real  question  was  whether  the  watercourse 
in  question  was  rightfully  made  and  maintained  in  the  appel-  «l 
lant's  land,  and  this  depends  on  the  true  construction  of  the 
grant  under  which  the  appellant  holds.  That  grant  contains 
the  following  reservations :  first,  that  "  all  authorized  roads, 
watercourses,  and  thoroughfares,  now  made,  or-  running  over, 
or  through  the  said  land,  shall  remain  free  and  uninterrupted, 
as  in  their  present  or  past  use  "  ;  and,  secondly,  that  "  the  said 
land  shall  be  liable  without  compensation  to  any  proprietor, 
or  to  any  sub-grantee  or  lessee  thereof,  to  have  any  road  or 
roads  and  watercourses  made  over  any  part  of  it,  for  the  public 
use  and  benefit,  by  order  of  the  Colonial  Government ;  except 
those  parts  on  which  any  building  may  actually  be  erected  at 
the  time  when  any  such  road  or  watercourse  is  required  to  be 
made,  and  in  respect  of  which  building,  if  required  to  be 
removed  for  any  such  purpose,  reasonable  compensation  shall 
be  made  by  the  said  Government." 

It  was  apparently  at  first  believed  by  the  Government  officials 
that  the  watercourse  in  question,  which  is  described  as  No.  3, 
was  in  existence  at  the  time  of  the  grant.  From  the  evidence 
given  in  this  case  that  appears  to  be  a  mistake.  It  was,  in 
fact,  made  in  or  about  the  year  1881 ;  and  according  to  the 
view  of  the  evidence  taken  by  the  Court  below,  it  was  laid  out 
and  constructed,  and  has  been  maintained  at  the  expense  of 


Miner  v.  Gilmour.  (3) 

Vernon  Smith,  Q.C.,  and  Banchwerts,  for  the  respondent, 
were  not  heard. 


suevetor- 
General 
OF  Natal. 


Eemfry 


V. 


(1)  G  Ch.  D.  264. 


(2)  2G  L.  J.  (C.r.)  148. 


(3)  12  Moo.  r.  C.  lai. 
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J.  C.      the  Government,  for  the  purpose  of  supplying  the  township, 
1896      or  projected  township  of  Stuartstown,  including  the  Govern- 
KEMrEY    ment  buildings  therein,  with  water.    Their  Lordships  see  no 
reason  to  dissent  from  this  statement  of  the  facts  of  the  case. 


bUKVEYOR- 


Ueneeal       It  lias  been  argued  that  an  authority  to  make  a  watercourse 
OF  Natal.  °  . 
  does  not  authorize  the  abstraction  of  water  from  the  natural 

stream  flowing  in  the  appellant's  land ;  and  also  that  it  is  not 
proved  that  the  watercourse  No.  3  was  made  by  order  of  the 
Colonial  Government.  It  is  to  be  observed  that  the  first  point 
is  not  referred  to  in  the  judgment  delivered  by  the  Chief 
Justice,  and  apparently  was  not  taken  in  the  Court  below. 
Their  Lordships  are  of  opinion  that  it  cannot  be  maintained. 
It  cannot  be  denied  that  a  "watercourse"  may  mean,  and, 
perhaps,  the  more  natural  meaning  of  it  is,  a  channel  in  which 
water  flows,  and  that  the  grant  of  a  right  to  make  a  water- 
course may  include  the  right  to  fill  it  with  water,  and  use  the 
water  flowing  in  it  when  made. 

Looking  at  the  terms  of  the  reservation,  and  the  purposes 
for  which  it  was  made,  and  the  lack  of  any  suggestion  that 
water  would  be  required  to  be  conveyed  from  any  other  source, 
their  Lordships  think  that  the  right  to  make  the  watercourse 
in  the  present  case  included  the  right  to  divert  the  water  from 
the  streams  in  the  appellant's  land  into  it,  and  to  use  the 
water  so  diverted. 

On  the  other  point  they  agree  with  the  Chief  Justice,  that, 
if  it  be  held  that  the  watercourse  was  made  by  the  Govern- 
ment, it  was  not  necessary  for  the  respondent  to  shew  that  it 
was  made  under  an  order  of  the  Government. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
to  dismiss  the  appeal.  The  appellant  must  pay  the  costs  of 
the  appeal. 

Solicitors  for  appellant :  A  fkinson  d  Dresser. 
Solicitors  for  respondent :  H.  D.  Kimher  d  Co. 
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ESQUIMALT  AND  NANAIMO  KAIL  WAY 
COMPANY   


Defendants ; 


J.  c* 


1896 


AND 


July  9,  2S. 


3AINBKIDGE 


Plaintiff. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  BRITISH  COLUMBIA. 

Law  of  British  Columbia — Act  4:7  Vict.  c.  14,  s.  3 — Act  54  Vict.  c.  26 — Free 
Miller'' s  Certificate — Construction — Mines  and  Minerals — Precious  Metals. 

By  s.  3  of  the  British  Columbia  Act  (47  Vict.  c.  14),  land  was  granted  to 
the  Dominion  Government,  the  appellant  company's  predecessor  in  title, 
"including  all  mines,  .minerals,  and  substances  whatsoever  thereupon, 
therein,  and  thereunder  "  : — 

Held,  in  an  action  for  wrongful  ejectment  by  the  holder  of  a  free  miner's 
certificate  under  the  "  British  Columbia  Placer  Mining  Act,  1891 "  (54  Vict, 
c.  26),  applicable  to  a  part  of  the  land  granted,  that  he  was  entitled  to  mine 
for  gold  and  other  precious  metals  thereon,  the  above  words  not  being  suf- 
ficiently precise  to  transfer  to  the  appellants'  predecessor  the  right  of  the 
provincial  legislature  to  administer  the  precious  metals  in  the  lands  assigned. 

Appeal  from  an  order  of  the  Full  Court  (Aug.  7,  1895), 
affirming  an  order  of  Drake  J.  (Oct.  17,  1894),  whereby  it  was 
adjudged  that  the  respondent  was  entitled  to  enter  on  and  mine 
the  lands  of  the  appellants  upon  complying  with  the  conditions 
contained  in  s.  11  of  the  Placer  Mining  Act  of  1891. 

The  question  in  issue  w^as  as  to  the  right  of  the  appellants  to 
the  mines  of  precious  metals  within  the  belt  of  land  granted  to 
them  by  the  Crown,  as  represented  by  the  Dominion  of  Canada, 
for  the  purpose  of  constructing  and  to  aid  in  the  construction 
of  their  railway. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Cozens-Hardy,  Q.C.,  and  W.  H.  Clay,  for  the  appellants, 
contended  that  the  letters  patent  under  the  Great  Seal  of 
Canada,  dated  April  21,  1887,  under  which  the  Crown,  after 
reciting  the  local  Act  47  Yict.  c.  14,  and  the  Dominion  Act 

*  Present :  Loiu)  Watson,  Loud  lIoniiorsK,  Lord  Davey,  and  Siii  Richard 
Couch. 
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J.  C.  (47  Vict.  c.  6),  granted  to  the  appellants  the  precious  metals 
1896  contained  in  the  lands  in  suit.  According  to  the  true  construc- 
EsQuiMALT  tion  of  those  Acts,  a  grant  of  those  lands  effected  a  grant  of  the 
Kailway  Co.  gol^^  silver,  and  precious  metals  therein  and  thereunder.  The 
Bainbridge.  ^Yords  ''mines,  minerals,  and  substances  whatsoever,"  used 
in  both  Acts,  are  apt  and  precise  words,  in  order  to  sever  from 
the  title  of  the  Crown  and  to  vest  in  the  appellants  the  mines 
in  question.  As  to  the  construction  of  the  word  ''mine,"  see 
"The  Gold  Mining  Ordinance,  1867,"  of  British  Columbia, 
Consolidated  Acts,  1877,  c.  123,  s.  1 ;  and  as  to  "minerals,"  see 
the  same  Consolidated  Acts,  c.  126,  s.  1.  Compare  the 
"Mineral  Act"  (1884,  c.  10,  s.  154),  (Consolidated  Acts,  1888, 
c.  82),  as  to  both  words.  The  precious  metals  being  vested  in  the 
appellants,  the  respondent  was  not  entitled  to  enter  upon  the 
land  for  the  purpose  of  locating  or  working  a  placer  claim  either 
under  the  "  Land  Act,  1875  "  (Cons.  Acts,  1877,  c.  98,  s.  80),  or 
the  "Land  Act,  1884,"  c.  16,  s.  75  (Cons.  Acts,  c.  66,  s.  95). 
Placer  claims  could  not  be  lawfully  located  or  recorded  on  the 
■appellants'  land  having  regard  to  the  terms  of  their  grant  without 
their  consent.  The  word  "  lands  "  in  the  "  Placer  Mining  Act, 
1891,"  s.  10,  does  not  include  lands  in  which  the  precious 
metals  have  been  previously  granted  away  by  the  Crown. 
Peference  was  made  to  Attorney -General  of  British  Columbia 
V.  Attorney -General  of  Canada  (1)  ;  Chitty  on  Prerogative, 
p.  294;  Woolley  v.  Attorney -General  of  Victoria.  (2) 

BigJiam,  Q.C.,  Ehe^'ts,  Q.C.  (Attorney-General  of  British 
Columbia),  and  C.  A.  Bussell,  for  the  respondent,  contended 
that  the  words  in  the  local  Act,  47  Vict.  c.  14,  relied  upon  were 
not  intended  to  vest  the  precious  metals  in  the  lands  in  suit  in 
the  appellant.  They  were  not  in  themselves  suf^ciently  precise 
for  that  purpose.  The  right  of  mining  for  them,  therefore, 
remained  in  the  provincial  legislature  ;  and  the  respondent, 
under  the  terms  of  the  Placer  Mining  Act,  1891  (54  Vict.  c.  26), 
having  complied  with  the  conditions  contained  in  s.  11,  was 
entitled  to  enter  upon  the  lands  for  that  purpose.  The  respond- 
ent's case  rested  solely  on  this,  that  the  letters  patent  did  not 
and  were  not  authorized  to  make  any  reference  to  the  precious 
(1)  14  App.  Cas.  295.  (2)  2  App.  Gas.  163,  166. 
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metals,  and  that  "  mines,  minerals,  and  substances  whatsoever  "      J.  C. 

could  not  be  deemed  to  include  them.  1896 

Cozens-Harchj,  Q.C.,  replied.  Esquimalt 

Railway  Co. 

T. 

1896.  July  28.  The  judgment  of  their  Lordships  was  de-  Bainbridge. 
livered  by  ' 

LoED  Watson.  The  respondent  in  this  appeal  is  the  holder 
of  a  free  miner's  certificate  under  the  "  British  Columbia  Placer 
Mining  Act,  1891  "  (54  Vict.  c.  26),  authorizing  him  to  work 
the  "  Blue  Euin  "  claim,  100  by  100  feet,  which  is  situate 
within  lands  in  Vancouver  Island  belonging  to  the  appellant 
company.  The  Act  of  1891  by  s.  10  gives  the  holder  of  such  a 
certificate  the  right  to  mine  for  gold  and  other  precious  metals 
"upon  any  lands  in  the  Province  of  British  Columbia,  whether 
vested  in  the  Crown  or  otherwise,  except  upon  Government 
reservations  for  town  sites,  land  occupied  by  any  building  and 
any  land  falling  within  the  curtilage  of  any  dwelling-house,  and 
any  orchard  and  any  land  lawfully  occupied  for  placer  mining 
purposes,  and  also  Indian  reservations."  By  s.  11  the  free 
miner  is  bound  to  give  adequate  security  to  the  satisfaction  of 
the  Gold  Commissioner  for  any  loss  or  damage  which 'may  be 
caused  by  his  entry,  and  to  make  full  compensation  to  the 
occupant  or  owner  of  the  lands  for  any  loss  or  damage  which 
may  be  caused  by  reason  of  his  entry ;  such  compensation,  in 
case  of  dispute,  to  be  determined  by  a  Court  having  jurisdiction 
in  mining  disputes,  with  or  without  a  jury. 

The  appellant  company  ejected  the  respondent  from  the  land 
specified  in  his  certificate,  which  he  had  entered  upon  for  the 
purpose  of  gold  mining  ;  whereupon  he  brought  the  present  suit 
against  them  before  the  Supreme  Court  of  British  Columbia, 
in  which  he  concludes  (1.)  for  damages,  and  (2.)  for  an  injunc- 
tion restraining  them  from  interfering  with  his  working,  for 
gold  and  other  precious  metals,  the  Blue  Kuin  "  claim,  as 
described  in  his  certificate.  The  defence  to  the  action  is  dis- 
closed in  an  affidavit  filed  by  James  Dunsmuir,  the  president 
of  the  appellant  company.  Omitting  details,  the  substance  of 
the  allegations  made  in  defence  is,  that  the  company  were, 
before  the  issue  of  the  respondent's  certificate,  fully  vc^sted  with 
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J.  C.       the  whole  right  and  interest  of  the  Crown  to  and  in  the  mines 
189G       of  gold  and  other  precious  metals  within  the  whole  lands  belong- 
EsQuiMALT  iiig  to  them  in  Vancouver  Island,  including  the  land  embraced 
Kailway  Co.  respondent's  "  Blue  Kuin  "  claim. 

Batnbridge.  Accordingly,  the  main  if  not  the  only  question  arising  for 
decision  is  :  Whether  the  appellant  company  have  right  to  the 
mines  of  gold  and  other  precious  metals  which  may  exist  within 
their  lands.  Drake  J.,  before  whom  the  case  was  tried,  has 
found  that  they  have  not,  and  has  ordered  and  adjudged  that 
the  respondent  is  entitled  to  enter  upon  and  mine  the  lands 
belonging  to  them  upon  complying  with  the  conditions  con- 
tained in  s.  11  of  the  Placer  Mining  Act  of  1891.  On  appeal, 
his  judgment  has  been  unanimously  affirmed  by  the  Full  Court, 
consisting  of  Crease,  McCreight,  and  Walkem  JJ.  The  re- 
spondent does  not  maintain  that  his  free  miner's  certificate 
would  give  him  any  right  to  enter  and  work  if  it  were  held  that 
the  gold  and  other  precious  metals  in  the  lands  of  the  appellant 
company  are  their  property. 

The  circumstances  under  which  the  title  of  the  appellant 
company  to  gold  and  other  precious  metals  is  asserted  are  as 
follows.  By  Order  of  Her  Majesty  in  Council,  dated  May  16, 
1871,  the  Province  of  British  Columbia  was  admitted  into  the 
federal  union  of  Canada,  in  terms  of  s.  146  of  the  British  North 
America  Act,  1867,  subject  to  articles  of  union  which  had  pre- 
viously been  agreed  to  by  the  Governments  of  the  Dominion 
and  the  Province,  and  sanctioned  by  their  respective  legislatures. 
These  articles  included  an  undertaking  by  the  Dominion  to 
construct  a  line  connecting  the  Canadian  Pacific  Eailway  with 
.  the  sea-board  of  Vancouver  Island ;  in  consideration  of  which, 
the  Government  of  British  Columbia  became  bound  to  grant  to 
the  Dominion,  (1.)  a  belt  of  land  twenty  miles  in  width,  on 
either  side  of  the  new  railway,  across  the  mainland  of  the 
Province,  and  (2.)  a  large  area  of  land  in  Vancouver  Island, 
described  by  boundaries  which  it  is  unnecessary,  for  the  purposes 
of  this  appeal,  to  refer  to. 

The  railway  has  been  made  in  terms  of  the  undertaking 
given  by  the  Dominion  Government,  who  delegated  its  con- 
struction to  the  appellant  company.    The  relative  obhgations 
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of  the  Government  of  British  Columbia  were  sanctioned,  and      J.  C. 
given  effect  to,  by  the  British  Columbia  Act,  47  Vict.  c.  14.  1896 
Sect.  2  of  that  Act  granted  to  the  Dominion  Government  the  esqomalt 
public  lands  along  the  line  of  railway  to  a  width  of  twenty  I'^-'^i^^^^^ 
miles  on  each  side  of  the  line.    Sect.  3  granted  to  the  Dominion  Bainbridge. 
Government  the  area  of  land  in  Vancouver  Island,  already 
mentioned,  "including  all  coal,  coal  oil,  ores,  stones,  clay, 
marble,  slate,  mines,  minerals,   and  substances  whatsoever 
thereupon,  therein,  and  thereunder." 

On  August  20,  1883,  an  agreement  was  made  between  the 
promoters  of  the  appellant  company  and  the  Government  of 
the  Dominion,  to  the  effect  that  the  company,  when  formed, 
should  construct  the  line  now  known  as  the  Esquimalt  and 
Nanaimo  Eailway.  After  the  incorporation  of  the  company 
the  agreement  was  sanctioned  by  the  Dominion  Act  (47  Vict, 
c.  6),  which  also  authorized  the  Governor  in  Council  to  grant  to 
the  company  all  the  lands  situated  in  Vancouver  Island  which 
had  been  granted  to  Her  Majesty  for  behoof  of  th6  Dominion, 
by  the  Legislature  of  British  Columbia,  in  aid  of  the  construc- 
tion of  the  railway,  "  and  also  all  coal,  coal  oil,  ores,  stones, 
clay,  marble,  slate,  mines,  minerals,  and  substances  whatso- 
ever in,  on,  or  under  the  lands  so  to  be  granted  to  the  said 
company."  In  pursuance  of  that  statutory  authority,  the 
Dominion  Government,  by  deed  under  the  Great  Seal  of  Canada, 
dated  April  21,  1884,  granted  and  assigned  to  the  appellant 
company,  inter  alia,  all  the  lands  and  minerals  in  Vancouver 
Island  which  had  been  granted  to  that  Government  by  s.  3  of 
the  British  Columbia  Act  (47  Vict.  c.  14).  The  extent  of  the 
appellant  company's  interest  in  these  lands  and  minerals  must 
therefore  be  determined  by  reference  to  the  terms  of  that 
clause. 

In  Attorney -General  of  British  ColunihiaY.  Attorney-General 
of  Canada  (1)  it  was  held  by  this  Board  that  s.  2  of  the  British 
Columbia  Act,  which  relates  to  the  lands  comprised  in  the 
forty-mile  belt,  did  not  give  the  Dominion  Government  an}- 
right  to  gold  and  other  precious  metals  in  those  lands,  which 
were  held  by  the  Crown  under  its  prerogative  title.    The  2nd 

(1)  11  App.  Cas.  21)5. 
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J.  C.       section,  wliicli  alone  was  considered  in  that  case,  makes  no 
1896      mention  of,  and  does  not  profess  to  grant  any  subject,  other 
EsQLTiMALT  than  "  public  lands."   The  appellant  company,  whilst  admitting 
Eailway  Co.  ^.-j^^^^  precise  language  is  necessary  in  order  to  alienate 

Bainbridge.  the  prerogative  rights  of  the  Crown,  rely  upon  the  enumeration 
of  minerals  which  is  coupled  with  the  grant  of  lands  in  s.  3  as 
sufficient  to  shew  the  intention  of  the  Provincial  Legislature  to 
transfer  to  the  Dominion  Government  their  right  to  administer 
the  precious  metals  in  these  lands. 

The  words  relied  on  are,  including  all  coal,  coal  oil,  ores, 
stones,  clay,  marble,  slate,  mines,  minerals,  and  substances 
whatsoever  thereupon,  therein,  and  thereunder."  The  only 
expressions  occurring  in  that  enumeration  which  can  possibly 
aid  the  argument  of  the  appellant  company  are  mines, 
minerals,  and  substances."  Not  one  of  these  expressions  can 
be  rightly  described  as  precise,  or,  in  other  words,  as  necessarily 
including  the  precious  metals.  According  to  the  usual  rule 
observed  in  the  construction  of  the  concluding  and  general 
items  of  a  detailed  enumeration,  they  may  be  held  to  signify 
alia  similia  with  the  minerals  or  substances  previously  enume- 
rated ;  and  it  appears  to  their  Lordships  to  be  sufficient  for  the 
decision  of  the  present  case  that  they  may  be  aptly  limited  to 
minerals  or  substances  which  are  incidents  of  the  land,  and 
pass  with  the  freehold. 

Being  of  the  same  opinion  with  the  learned  judges  in  both 
Courts  below,  in  whose  reasoning  they  concur,  their  Lordships 
will  humbly  advise  Her  Majesty  to  affirm  the  judgment  appealed 
from.  The  respondent's  costs  of  this  appeal  must  be  paid  by 
the  appellant  company. 

Solicitors  for  appellants  :  Hepburn,  Bon  d-  Cutcliffe. 
Solicitors  for  respondent :  Gard,  Hall,  cO  Book. 
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HENTY  AND  Another   .    Appellants  ; 

AND 

THE  QUEEN  Kespondent. 

ON  APPEAL  FKOM  THE  SUPEEME  COUET  OF  VICTOEIA. 

Laiu  of  Victoria — Administration  and  Prohate  Act,  1890,  s.  97,  subs.  2 — ■ 
Statement  hy  Executors— DeMs  chargeable  on  Foreign  Assets, 

Held,  that,  under  s.  97,  sub-s.  2,  of  the  Administration  and  Probate  Act 
of  1890,  the  statement  which  an  executor  is  required  to  furnish  relates  to 
all  assets  within  the  Colony  of  Victoria,  and  to  such  debts  as  are  properly 
chargeable  on  these  Colonial  assets  in  assessing  them  for  duty  so  as  to 
shew  the  assessable  balance  in  the  Colony. 

Consequently,  where  the  testator  was  domiciled  in  Victoria  but  had 
foreign  assets,  these  latter,  to  which  Victorian  probate  gives  no  title,  need 
not  be  stated,  nor  any  debts  chargeable  thereon  except  so  far  as  they  are 
in  excess  of  the  security,  and  to  the  extent  of  that  excess  are  chargeable 
on  the  Victorian  assets. 

Blaclauood  v.  Beg.  (8  App.  Cas.  82)  followed. 

Appeal  from  a  judgment  of  the  Supreme  Court  (Aug.  22, 
1895)  dismissing  a  petition  by  the  appellants  for  the  return  of 
duty  paid  under  the  Administration  and  Probate  Act,  1890 
(54  Yict.  1060),  in  respect  of  the  estate  of  one  Stanbridge,  the 
testator,  who  at  the  time  of  his  death  .and  previously  was 
domiciled  in  the  Colony  of  Victoria. 

The  question  in  the  appeal  was  whether  for  the  purposes  of 
the  statement  required  to  be  made  by  the  executors  a  debt  of 
the  testator  locally  situate  in  the  Colony,  but  secured  upon  real 
estate  not  situated  in  the  Colony,  was  to  be  treated  as  a 
deduction  from  the  colonial  assets. 

The  facts  are  stated  in  their  Lordships'  judgment. 

Hodges  J.  decided  against  the  executors'  right  to  make  such 
deduction,  holding  that  the  case  was  governed  hy  Virgoc  v. 
Beg.  (1) 

*  Present:  Lord  Watson,  TjOrd  Hobiiouse,  and  Sir  riiciiARD  Couch. 
(I)  11  Vict.  L.  W.  517. 
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J.  C.  Cozens-Hardy,  Q.C.,  and  Stone,  for  the  appellants,  contended 

1896  that ^;Fir^oe's  Case  (1)  was  wrongly  decided.  Sect.  97  of  the 
Henty  -^ct  of  1890  re-enacts  with  variations  s.  7  of  the  Duties  on  the 
HE  Queen  ^^^^^6  of  Deceased  Persons  Statute,  1870,  to  which  reference 
• —  was  made  in  Virgoe's  Case.  (1)  Previous  to  the  Act  of  1870 
real  estate  did  not  pass  to  an  executor.  It  was  contended  that 
the  debt  sought  to  be  deducted  in  this  case  was  a  local  debt  in 
the  Colony — that  the  mortgage  deed  which  secured  it  was  at 
the  time  of  the  testator's  death  locally  situate  in  the  Colony. 
Probate  is  only  granted  by  the  Supreme  Court  in  respect  of 
property  within  the  Colony.  Duty  is  only  payable  in  the 
Colony  on  assets  which  are  in  the  Colony.  On  the  true  con- 
struction of  s.  97  the  statement  required  thereby  deals  only 
wdth  real  and  personal  estate  within  the  Colony ;  and  the 
amount  of  this  is  affected  by  the  existence  of  debts  which 
the  deceased  was  personally  liable  to  pay.  It  is  not  within  the 
terms  or  meaning  or  spirit  of  the  Act  to  impose  duty  on  property 
situate  out  of  the  Colony,  which  result  would  in  effect  follow 
from  the  judgment  of  the  Supreme  Court,  which  by  refusing  a 
legitimate  deduction  from  the  Colonial  assets  because  of  the 
existence  of  foreign  assets  indirectly  brought  those  foreign 
assets  within  the  operation  of  the  Act.  Eeference  was  made 
to  Blackwood  v.  Beg.  (2) ;  Laidlay  v.  Lord  Advocate  (3) ;  Beaver 
V.  Master  in  Equity  (4) ;  Virgoe  v.  Beg.  (1) 

Haldane,  Q.C.,  and  Bray,  for  the  respondent,  contended  that 
s.  97  of  the  Act  of  1890,  sub-s.  2,  draws  a  distinction  between 
secured  and  unsecured  debts.  It  requires  the  nature  of  the 
security  to  be  stated,  indicating,  it  was  submitted,  that  a 
deduction  could  only  be  made  for  a  debt  to  the  extent  to  which 
it  was  unsecured.  So  far  as  the  debt  was  secured,  the  security 
operated  to  diminish  the  value  of  the  assets  whether  Colonial  or 
foreign  on  which  it  was  charged.  In  this  case  the  judgment 
proceeded  on  the  grounds  that  the  debt  sought  to  be  deducted 
was  a  fully  secured  debt,  that  under  the  section  no  deduction 
could  be  made  for  a  fully  secured  debt,  and  that  it  made  no 
difference  whether  the  security  was  in  Victoria  or  in  a  foreign 

(1)  11  Yict.  L.  K.  517.  (3)  15  App.  Cas.  468. 

(2)  8  App.  Cas.  82.  (4)  [1895]  A.  C.  251. 
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country.    Sub-s.  1  of  s.  97  fortifies  sub-s.  2,  for  it  provides  J.  C. 

that  in  the  case  also  of  grant  of  letters  of  administration  no  1896 

deduction  shall  be  made  for  secured  debts  except  to  the  extent  Hexty 

to  which  the  security  is  insufficient.    As  assets  out  of  the  rj.^^  qVeen 

Colony  need  not  be  stated,  debts  charged  on  such  assets  cannot   

be  deducted  from  the  colonial  assets.    It  was  contefided  that 
Virgoe  v.  Beg.  (1)  was  rightly  decided. 

Cozens-Hardy,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  1896 

LoED  Watson.  The  late  William  Edward  Stanbridge,  who  '^"^//  28. 
had  his  domicil  of  succession  in  the  Colony  of  Victoria,  died 
there  in  April,  1894,  leaving  a  last  will,  dated  February  24, 
1892,  by  which  he  appointed  the  appellants,  Henry  Henty  and 
Thomas  CoUes,  to  be  executors  and  trustees  of  the  will.  The 
appellants  accepted  office,  and  duly  obtained  probate,  with  the 
will  annexed,  from  the  Supreme  Court  of  Victoria,  vyhich  con- 
ferred upon  them  an  administrative  title  to  the  whole  estate  of 
the  deceased,  real  or  personal,  situated  in  the  Colony.  In  terms 
of  the  Administration  and  Probate  Act,  1890  (54  Vict.  c.  1060), 
it  became  incumbent  upon  the  appellants  to  file  a  statement  of 
the  particulars  of  the  estate  thus  placed  under  their  adminis- 
tration, in  order  to  the  assessment  of  the  Government  duties 
payable  in  respect  thereof,  under  the  seventh  schedule  of 
the  Act. 

Besides  real  and  personal  estate  in  the  Colony,  the  deceased 
was,  at  the  time  of  his  death,  possessed  of  an  interest  in  certain 
freehold,  leasehold  and  licensed  lands,  situated  in  the  Colony  of 
New  South  Wales,  known  as  the  Gogeldrie  Station,  which  had 
been  purchased,  in  three  equal  shares,  from  George  Henry 
Hebden  and  Charles  Spencer  Bransby  Hebden,  by  the  deceased 
and  two  persons  of  the  name  of  Waugh,  in  the  year  1889.  At 
the  time  of  their  purchase  these  lands  were  affected  by  a  mort- 
gage for  the  principal  sum  of  50,000/.,  with  interest,  which  had 
been  granted  by  the  sellers  to  Dalgety  &  Co.,  a  limited  com- 
pany carrying  on  business  in  the  city  of  Melbourne.  It  was  a 
(I)  11  Vict.  L.  K.  517. 
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J.  C.       condition  of  tlie  sale  that  the  lands  should  be  transferred  nnder 
1896      burden  of  the  mortgage ;  and,  in  pursuance  of  that  arrange- 
Heis^ty     ment,  the  three  purchasers,  including  the  deceased,  on  May  19, 
HE  Qtjeen  l^^l'  entered  into  a  deed  of  covenant  with  Dalgety  &  Co., 

  Limited,  by  which  they  jointly  and  severally  undertook  to  fulfil 

the  personal  obligations  contained  in  the  mortgage  for  repay- 
ment of  principal  and  interest,  whilst  Dalgety  &  Co.  discharged 
the  original  obligees.  It  is  not  immaterial  for  the  purposes  of 
this  case  to  observe  that  the  appellants  have  not  in  the  course 
of  the  proceedings  alleged  that  the  real  security  held  by 
Dalgety  &  Co.,  Limited,  is  insufficient. 

The  appellants,  in  pursuance  of  the  Act  of  1890,  lodged  a 
detailed  statement,  shewing  all  assets  in  the  Colony  falling 
under  their  administration,  and  also  purporting  to  shew  the 
liabilities  attaching  thereto,  which  they  had  to  discharge  in  due 
course  of  administration.  The  Crown,  who  is  the  respondent 
in  this  appeal,  takes  no  exception  to  the  principle  upon  which 
the  statement  is  framed.  It  concedes,  and  the  appellants  did 
not  dispute,  that  the  statutory  object  of  such  a  statement 
is  to  disclose,  on  the  one  hand,  the  amount  and  value  of  the 
deceased's  assets  in  the  Colony  falling  within  the  probate, 
and,  on  the  other  hand,  all  liabilities  which  the  executors,  in 
the  course  of  their  colonial  administration,  may  be  required  to 
satisfy  out  of  these  assets ;  and  that  probate  duty  is  payable 
upon  the  amount,  if  any,  by  which  the  value  of  the  assets 
exceeds  these  liabilities.  No  question  has  been  raised  by  the 
Crown  as  to  the  correctness  of  that  part  of  the  appellants' 
statement  which  sets  forth  the  amount  and  value  of  the  real 
and  personal  estate  of  the  deceased  within  the  Colony.  The 
controversy  in  this  appeal  is  confined  to  a  single  item  in  that 
part  of  the  appellants'  statement  which  professes  to  disclose  the 
liabilities  which  ought  to  be  borne  by  the  assets  which  they 
administer.  Inasmuch  as  that  item  considerably  exceeds  the 
total  value  of  the  assets,  the  result  of  its  being  admitted  would 
be  to  leave  no  balance  upon  which  probate  duty  is  payable. 

The  appellants  claim  the  right  to  treat  as  a  liability,  and  to 
deduct  from  the  value  of  the  assets,  the  sum  of  50,000^., 
together  with  945/.  4s.  Id.  of  interest  accrued  thereon,  being 
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the  debt  due  to  Dalgety  &  Co.,  Limited,  as  constituted  by  their      J.  C. 
mortgage  over  Gogeldrie  Station,  and  the  relative  deed  of  1896 
covenant  between  the  company  and  the  purchasers  of  the  Henty 
station.    The  assessing  officer  disallowed  the  claim,  and  charged  rp^j^,  q^eex 

the  appellants  with  probate  duty  upon  a  balance  of  assets  calcu-   

lated  on  that  footing.    The  appellants  paid  the  duty,  and  then 
brought  the  present  suit  for  its  repayment. 

The  case  was  tried  on  August  22, 1895,  before  Hodges  J.,  who 
ordered  judgment  to  be  entered  for  the  Crown  with  costs.  The 
present  appeal  is  taken  against  that  order.  The  learned  judge 
did  not  assign  any  reasons  for  his  decision,  it  having  been 
admitted  by  the  parties  that  the  case  was  covered  by  the 
decision  of  the  Full  Court  in  Virgoe  v.  Beg.  (1)  In  that 
case  the  facts  were  very  similar;  and  although  its  decision 
depended  upon  certain  provisions  of  the  Duties  on  the  Estates 
of  Deceased  Persons  Statute  (Act  No.  388  of  1870),  these  pro- 
visions have  been  substantially  re-enacted  by  the  Administration 
and  Probate  Act,  1890,  which  governs  the  present  case. 

By  s.  97,  sub-s.  2,  of  the  statute  of  1890,  it  is  enacted  as 
follows : — 

"  Every  executor  and  every  administrator  with  the  will 
annexed  shall,  within  the  prescribed  time  from  the  grant  of 
probate  or  letters  of  administration  to  him,  or  such  further  time 
as  the  master  may  allow,  file  in  the  office  of  the  master  a  state- 
ment specifying  the  particulars  of  the  personal  estate  of  or  to 
which  the  deceased  was  at  his  death  possessed  or  entitled,  and 
of  the  real  estate  comprised  in  such  will  and  the  value  thereof, 
and  of  the  debts  due  by  the  deceased,  distinguishing  between 
secured  and  unsecured  debts,  and  stating  the  nature  of  the 
security  held  for  the  same  and  the  estimated  value  of  such 
security,  and  shewing  the  balance  remaining  after  deducting 
the  amount  of  the  debts  from  the  value  of  the  estate  of  the 
testator.  Secured  debts  shall  mean  any  debts  in  respect  of 
which  there  exists  any  mortgage  charge  or  lien  on  the  testator's 
or  intestate's  real  or  personal  estate." 

The  sub-section  is  obviously  framed  in  general  and  compre- 
hensive terms,  so  as  to  meet  the  exigencies  of  every  case  that 
a)  n  Vict.  L.  R.  517. 
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J.  C.      can  come  within  its  scope ;  but  it  does  not,  in  their  Lordships' 
1896       opinion,  necessarily  follow  that  the  expressions  real  and  per- 
Henty     sonal  estate,  and  secured  and  unsecured  debts  must  in  every 
SE  Qtjeen  ^^^^  niean  the  whole  estate  of  the  deceased,  and  his  whole  debts 

  secured  or  unsecured.    Keal  and  personal  estate  must,  in  their 

opinion,  signify  all  assets  within  the  Colony,  which  alone  are 
chargeable  with  duty,  according  to  the  decision  of  this  Board 
in  Blackwood  v.  Beg,  (1),  which  construed  similar  enactments 
in  the  statute  of  1870  ;  and  debts  of  the  deceased,  secured 
or  unsecured,  must  refer,  not  to  the  whole  debts  of  the  deceased, 
but  to  such  debts  as  are  properly  chargeable  upon  these  colonial 
assets  in  assessing  them  for  duty.  "Were  those  expressions 
otherwise  interpreted,  the  whole  purpose  of  sub-s.  2  would 
be  defeated.  The  statement  filed  would  not  shew  the  assess- 
able balance  in  the  Colony,  although  it  might  contain  the 
materials  from  which  a  statement  shewing  such  balance  could 
be  extracted.  The  debts  falling  to  be  deducted,  in  assessing 
duty,  from  Victorian  assets  will  necessarily  vary  according  to 
circumstances.  When  the  deceased  died  domiciled  in  Victoria, 
and  had  no  estate  outside  the  Colony,  the  whole  of  his  property, 
real  or  personal,  and  the  whole  of  his  debts,  which  in  that  case 
are  domiciled  with  him,  must  be  disclosed  in  the  statement. 
When  the  deceased  died  domiciled  in  another  country,  but  had 
assets  situated  in  Victoria,  his  Victorian  assets  must  be  fully 
stated,  and  from  these  are  to  be  deducted,  for  the  purpose  of 
ascertaining  the  amount  liable  to  colonial  duty,  only  those  debts 
which  are  Victorian.  It  was  so  held  by  the  Supreme  Court  of 
the  Colony  in  Beg.  v.  Smith.  (2)  In  a  case  like  the  present, 
where  the  deceased  was  domiciled  in  Victoria,  but  had  estate  in 
another  country,  the  purposes  of  the  Act  do  not  require  that  his 
executors  shall  include  foreign  assets,  to  which  their  Victorian 
probate  gives  them  no  title,  although,  in  such  a  case,  there  may 
be  debts  due  by  the  deceased  to  foreigners  which,  for  the  pur- 
pose of  assessing  duty,  form  a  legitimate  charge  upon  the  assets 
reached  by  their  probate. 

Keeping  in  view  the  main  and  only  purpose  of  s.  97,  sub-s.  2, 
which  is  to  compel  a  statement  of  assets  and  liabilities  by  the 
(1)  8  App.  Cas.  82.  (2)  9  Vict.  L.  K,  404. 
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executor  or  administrator,  which  will  enable  the  proper  officer      J.  C. 
to  assess  the  amount  or  value  of  the  Victorian  assets  charge-  1896 
able  with  duty,  their  Lordships  are  of  opinion  that  it  was  not  henty 
incumbent  upon  the  appellants  to  set  forth  the  value  of  the  r^.^^ 
deceased's  interest  in  the  Gogeldrie  Station,  and  that  they  V7ere  - — 
not  required  to  state,  and  are  not  entitled  to  deduct,  any  debt 
secured  upon  his  estate  in  New  South  Wales.    That  view  was 
maintained  by  the  counsel  who  represented  the  respondent,  and 
it  was  accepted  by  counsel  for  the  appellants,  to  this  extent, 
that  they  were  under  no  obligation  to  state  the  value  of  the 
deceased's  interest  in  Gogeldrie  Station.    The  only  point  upon 
which  the  parties  were  at  issue  related  to  the  right  of  the 
respondents  to  deduct  the  amount  of  the  mortgage  debt  due  to 
Dalgety  &  Co.,  Limited,  from  the  free  assets  in  Victoria. 

If  a  debt  for  which  he  was  personally  bound  has  been  made 
a  valid  charge  upon  particular  estate  belonging  to  the  deceased, 
it  is  not,  if  the  security  be  sufficient,  in  any  sense  chargeable 
upon  the  other  free  assets  left  by  him.  In  any  question  as  to 
probate  duty,  it  is  a  burden  which  adheres  to  and  tends  to 
diminish,  or  it  may  be  to  extinguish,  the  value  of  the  asset  upon 
which  it  is  charged.  The  mortgage  debt  in  question  will 
diminish  the  value  of  the  deceased's  interest  in  the  Gogeldrie 
Station  for  fiscal  and  other  purposes  in  New  South  Wales ; 
but  there  is  no  reason  why  it  should  diminish  the  value  of  his 
assets  for  the  purpose  of  probate  duty  in  Victoria.  If  the 
amount  of  the  mortgage  debt  had  exceeded  the  value  of  the 
station  upon  which  it  is  secured,  to  the  extent  of  the  excess  it 
would  have  been  an  unsecured  debt,  and  might  have  to  that 
extent  constituted  a  debt  for  which  the  appellants  were,  in  the 
circumstances  of  this  case,  entitled  to  take  credit.  But  the 
appellants  have  not  shewn,  and  have  hardly  attempted  to 
suggest,  any  legal  ground  upon  which  they  would  be  justified, 
in  the  course  of  their  Victorian  administration,  in  making- 
payment  of  any  part  of  the  mortgage  debt  to  Dalgety  &  Co., 
Limited. 

Counsel  for  the  appellants,  in  order  to  avoid  dilficnltios 
which  they  had  to  encounter  if  the  mortgage  were  treated  as  a 
secured  debt,  and  therefore  as  only  affecting  the  value  of  a  New 
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J.  c.      South  Wales  asset  of  the  deceased,  chiefly  based  their  argument 

1896      upon  the  view  that,  by  the  terms  of  sub-s.  2,  it  ought  to  be 

■Smnty     regarded  as  an  unsecured  debt,  resting  upon  the  personal  obliga- 

X'  tion  undertaken  by  the  deceased  in  the  deed  of  covenant.  The 
BEE  Queen.  *^ 

  reasons  urged  in  support  of  that  view  were  that  the  debt,  in  so 

far  as  the  Colony  of  Victoria  was  concerned,  was  simply  per- 
sonal, that  the  creditors  and  their  documents  of  debt  were  in 
Melbourne,  and  that,  in  terms  of  the  mortgage  and  deed  of 
covenant,  payment  was  to  be  made  to  them  in  Melbourne. 
Their  Lordships  inust  observe  that  even  if  that  argument  were 
well  founded  they  cannot  understand  upon  what  principle  the 
appellants  could  claim  to  deduct  the  full  amount  of  the  debt 
from  the  Victorian  assets  of  the  deceased.  He  had  two  co- 
obligants,  whose  solvency  is  not  impeached  and  who  have 
given  security  to  their  common  creditor  for  the  fulfilment  of 
their  personal  obligations.  It  is  needless  to  dwell  upon  that 
point,  because  it  is  contrary  to  fact  to  suggest  that  the  debt  is 
unsecured ;  and,  according  to  the  principles  recognised  by  this 
Board  in  Walsh  v.  Beg.  (1),  the  security  held  by  Dalgety 
&  Co.  is  as  much  an  asset  in  New  South  Wales  as  the  real 
estate  there  which  it  affects.  Their  Lordships  can  find  no 
ground  for  the  contention  that  a  debt  for  which  the  creditor 
holds  ample  security  elsewhere  can  be  treated  as  unsecured, 
for  the  purpose  of  reducing  the  dutiable  value  of  assets  in 
Victoria. 

For  these  reasons  their  Lordships  will  humbly  advise  Her 
Majesty  to  affirm  the  order  appealed  from.  The  costs  of  this 
appeal  must  be  borne  by  the  appellants. 

Solicitors  for  appellants :  Stones,  Morris  d  Stone, 
Solicitors  for  respondent :  Freshfields  <f  Williams. 

(1)  [1894]  A.  C.  144. 
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GOULD  Defendant;  JC* 

STUAKT    .  Plaintiff  'J^'^v^^'^^- 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

Law  of  Neiv  South  Wales — Civil  Servants  of  the  Crown — Poiuer  to  dismiss  at 
liJeasure — Civil  Service  Act,  1884. 

The  Crown  has  by  law,  whether  in  England  or  New  South  Wales, 
power  to  dismiss  at  pleasure  either  its  civil  or  military  officer,  a  condition 
to  that  effect  being  an  implied  term  of  the  contract  of  service  except 
where  it  is  otherwise  expressly  provided  : — 

But  held,  that  certain  provisions  of  the  New  South  Wales  Civil  Service 
Act  of  1884,  being  manifestly  intended  for  the  protection  and  benefit  of 
the  officer,  are  inconsistent  with  such  a  condition,  and  consequently  restrict 
the  power  of  the  Crown  in  that  respect. 

Appeal  from  an  order  of  the  Supreme  Court  (May  23,  1895), 
allowing  a  demurrer  by  the  respondent  to  certain  pleas  of  the 
defendant  in  an  action  for  1500/.  damages  against  the  Govern- 
ment for  wrongful  dismissal. 

The  pleas  in  effect  set  up  that  the  respondent  as  a  servant  of 
the  Crown  held  office  only  during  the  pleasure  of  the  Crown, 
and  that  there  was  nothing  in  the  Civil  Service  Act,  1884, 
which  prevented  the  Government  from  terminating  the  emplo}^- 
ment  of  an  officer  under  it  at  any  time,  and  that  it  had  been 
terminated  accordingly.  The  question  involved  in  the  appeal 
was  as  to  the  construction  of  the  Act.  It  was  not  disputed 
that  up  to  the  time  of  the  passing  of  the  Act  the  tenure  of  civil 
service  employment  in  the  Colony  was  at  the  pleasure  of  the 
Crown.  The  respondent  demurred  to  the  effect  that  he  held 
office  for  life  or  during  good  behaviour,  and  could  only  be 
dismissed  on  the  special  grounds  and  in  the  special  manner 
provided  by  the  Act. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

*  Presc)2#;— Lord  Watsox,  Lord  Hobhouse,  and  Sir  Richard  Couch. 

3         2  S  2 
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J.  C.  Cozens-Hardij,  Q.C.,  and  Vauglian  HaivJcins,  for  appellant, 

1896  contended  that  the  Act  did  not  create  any  exception  to  the  rule 
Gould  ^^at  civil  servants  of  the  Crown  held  office  only  during  pleasure. 
Stuart     "^^^  either  expressly  or  by  implication  change  the 

  nature  of  civil  servants'  tenure  of  office.    The  whole  tenor  of 

the  Act,  and  especially  of  ss.  10,  46,  and  49,  recognise  the 
continuance  of  such  tenure  and  of  the  Crown's  power  to  dismiss 
at  pleasure.  There  are  no  doubt  certain  disciplinary  regulations 
in  Part  III.  of  the  Act,  but  they  are  not  inconsistent  with  the 
continuance  of  the  general  common  law  rule  as  to  tenure :  see 
ss.  32,  38.  It  was  contended  that  final  dismissal  under  the 
Act  could  co-exist  with  dismissal  at  pleasure.  An  express 
authority  to  inflict  the  one  did  not  imply  that  the  other  was 
abolished.  The  construction  of  the  Act  adopted  by  the 
Supreme  Court  was  unwarranted  by  its  terms,  would  interfere 
with  an  existing  prerogative,  alter  the  terms  of  contracts  exist- 
ing at  the  time  it  was  passed,  and  lead  to  grave  public  incon- 
venience. Eeference  was  made  to  Bhenton  v.  Smith  (1)  and 
to  Dunn  v.  Beg.  (2) 

The  respondent  did  not  appear. 

1890  The  judgment  of  their  Lordships  was  delivered  by 
July  28.  SiE  EiCHAED  CoucH.  The  respondent  in  this  appeal  entered 
into  the  service  of  the  Government  of  New  South  Wales  under 
and  in  accordance  with  the  provisions  of  the  Civil  Service  Act, 
1884,  of  that  Colony  as  a  clerk  at  a  yearly  salary.  Before  his 
service  had  been  determined  in  a  manner  prescribed  by  the  Act, 
the  Government  dismissed  him.  On  March  7, 1895,  he  brought 
a  suit  to  recover  damages  for  the  dismissal  against  the  appellant, 
who  had  been  duly  appointed  to  be  sued  as  nominal  defendant 
on  behalf  of  the  Government  in  the  matter  of  that  claim.  The 
appellant  pleaded  that  when  the  plaintiff  was  engaged  as  clerk 
he  was  not  nor  had  he  since  been  reasonably  competent  to 
perform  the  service  for  which  he  was  engaged,  wherefore  the 
Government  rescinded  the  contract  and  dismissed  him.  And 
for  another  plea  the  appellant  said  that  the  plaintiff  miscon- 
ducted himself  in  the  service  by  wilfully  disobeying  the  reason- 
(1)  [1895]  A.  C.  229.  (2)  [1896]  1  Q.  B.  116. 
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able  orders  of  the  Government  and  by  habitually  neglecting  his      J.  C. 
duties  and  failing  to  perform  them,  wherefore  they  dismissed  1896 
him.    The  plaintiff  demurred  to  these  pleas  ;  and  the  defendant  gould 
gave  notice  that  on  the  argument  of  the  demurrer  he  would  c^^uart 

object  to  the  declaration  on  the  grounds — (1.)  that  it  did  not   

disclose  any  cause  of  action  ;  (2.)  that  there  is  nothing  in  the 
provisions  of  the  Civil  Service  Act  which  prevents  the  Govern- 
ment from  terminating  the  employment  of  an  officer  under  it 
at  any  time.  The  Supreme  Court  of  New  South  Wales  gave 
judgment  for  the  plaintiff  on  the  demurrer,  and  the  present 
appeal  is  from  that  judgment. 

It  is  the  law  in  New  South  Wales  as  well  as  in  this  country 
that  in  a  contract  for  service  under  the  Crown,  civil  as  well  as 
military,  there  is,  except  in  certain  cases  where  it  is  otherwise 
provided  by  law,  imported  into  the  contract  a  condition  that 
the  Crown  has  the  power  to  dismiss  at  its  pleasure :  Dunn 
V.  Beg.  (1)  ;  De  DoJise  v.  Beg.  (2)  The  question  then  to  be 
determined  is,  Has  the  Civil  Service  Act,  1884,  made  an 
exception  to  this  rule  ?  Part  I.  of  the  Act  provides  for 
the  classification  of  officers  according  to  their  salaries,  the 
increase  of  salaries,  and  the  appointment  of  a  Civil  Service 
Board.  Part  11.  provides  for  the  examination,  appointment, 
and  promotion  of  candidates  for  admission  to  the  service. 
Part  V.  for  superannuation  allowances,  in  which  according  to 
s.  48  an  officer  is  not  entitled  to  a  superannuation  allowance 
until  he  has  served  fifteen  years.  Part  YI.  for  the  creation  of 
a  Civil  Service  Superannuation  Fund,  to  which  every  officer  is 
made  to  contribute  by  a  deduction  of  4  per  cent,  from  his 
salary.  Sects.  10  and  49,  which  were  referred  to  in  the 
argument  for  the  appellant,  are  not  applicable  to  the  present 
case.  Sect.  10  provides  for  the  services  of  an  officer  being- 
dispensed  with  in  consequence  of  the  abolition  of  his  office  or 
of  any  departmental  change  and  not  from  any  fault  on  his 
part ;  and  s.  49  to  any  officer  not  entitled  to  a  superannuation 
allowance  whose  services  may  be  dispensed  with  through  no 
fault  of  his  own,  or  who  may  be  compelled  through  infirmity  ol' 
body  or  mind  to  leave  the  service,  giving  power  to  the  Governor 
(I)  [180()]  1  Q.  B.  IIG.  (2)  [180(;]  1  Q.  R.  117,  n.  (7). 
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J.  C.       to  grant  a  gratuity  to  him.    The  provisions  in  Part  III.  are 
1896       the  most  material  in  the  present  case.    Sect.  32  provides  for 
QouLT>     the  suspension  of  any  officer  v^ho  in  the  opinion  of  the  Minister 
StJIkt  officer  authorized  by  him  to  investigate  any  matters 

  or  accounts  pending  a  report  shall  have  committed  any  act 

which  appears  to  him  to  justify  suspension  ;  but  if  the  suspen- 
sion is  not  made  by  the  Minister,  the  officer  making  it  is 
immediately  to  lay  before  the  Minister  a  report  stating  his 
reasons  for  the  suspension,  and  the  Minister  may  either  confirm 
it  or  restore  the  officer  to  his  office.  Then  s.  33  enacts  that  if 
the  Minister  orders  or  confirms  the  suspension  he  shall  report 
the  same  to  the  Governor,  who,  after  calHng  on  the  officer  to 
shew  cause  or  make  explanation,  may  remove  the  suspension, 
or  according  to  the  nature  of  the  offence  dismiss  the  officer 
from  the  service,  or  reduce  him  to  a  lower  class  therein  or  to  a 
lower  salary  v^thin  his  class,  or  deprive  him  of  such  future 
annual  increase  as  he  would  otherwise  have  been  entitled  to 
receive  or  any  part  thereof  during  any  specified  time,  or  punish 
him  by  fine  not  exceeding  501. ;  provided  that  the  Governor 
before  deciding  may  direct  the  board,  or  appoint  one  or  more 
persons  to  inquire  into  the  matter,  with  authority  to  receive 
evidence  and  to  summon  and  examine  witnesses  on  oath. 
Sect.  34  provides  for  punishment  by  fine  not  exceeding  lOZ.  of 
an  officer  who  is  negligent  or  careless  in  the  discharge  of  his 
duties ;  s.  35  for  the  summary  dismissal  of  any  officer  convicted 
of  felony  or  any  infamous  offence,  and  the  forfeiture  of  his 
office  by  becoming  bankrupt  or  applying  to  take  the  benefit  of 
an  Insolvent  Act,  or  making  an  assignment  for  the  benefit  of 
his  creditors  ;  and  s.  37  for  fine,  suspension,  or  dismissal  in 
case  of  dishonourable  conduct  or  intemperance.  These  pro- 
visions, which  are  manifestly  intended  for  the  protection  and 
benefit  of  the  officer,  are  inconsistent  with  importing  into  the 
contract  of  service  the  term  that  the  Crown  may  put  an  end  to 
it  at  its  pleasure.  In  that  case  they  would  be  superfluous , 
useless,  and  delusive.  This  is,  in  their  Lordships'  opinion,  an 
exceptional  case,  in  which  it  has  been  deemed  for  the  public 
good  that  a  civil  service  should  be  established  under  certain 
regulations  with  some  quaHfication  of  the  members  of  it,  and 
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that  some  restriction  should  be  imposed  on  the  power  of  the  J.  C. 
Crown  to  dismiss  them.  1896 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  Gotjld 

to  affirm  the  judgment  of  the  Supreme  Court  and  to  dismiss  stJIrt. 

the  appeal.   

Solicitor  for  appellant :  George  M,  Light. 


[PEIVY  COUNCIL.] 


WILLIAM  HOWAKD  SMITH  &  SONS,]  ^ 

>  Defendants  ;      j.  c.=' 


LIMITED 

1896 

AND  ^--^ 

WILSON   .    Plaintiff.       jZX  27. 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  VICTORIA. 

Law  of  Victoria — Marine  Act,  1890,  s.  13 — Liability  to  clear  a  Port  of  Sunken 
Ship—Registered  Owners. 

Sect.  13  of  the  Victorian  Marine  Act,  1890,  differing  in  that  respect 
from  s.  56  of  the  English  Harbours,  Docks,  and  Piers  Clauses  Act,  1847, 
imposes,  according  to  its  true  construction,  upon  the  owner  or  master  of 
any  ship  sunken  within  a  port,  the  duty  of  clearing  the  port  thereof,  or 
of  reimbursing  the  statutory  officer  the  expenses  incurred  by  him  for  that 
purpose : — 

Held,  that  the  registered  owner  of  the  ship  at  the  date  of  the  occurrence 
cannot  escape  liability  by  abandoning  the  Avreck  to  the  underwriters, 
who,  although  they  become  at  common  law  owners  of  the  wreck,  are  not 
within  the  terms  of  the  section. 

The  Crystal  ([1894]  A.  0.  508)  distinguished. 

Appeal  from  an  order  of  the  Supreme  Court  (April  10,  1895) 
in  favour  of  the  respondent  discharging  an  order  nisi  to  review 
an  order  for  payment  by  the  appellants  of  3058Z.  made  by  the 
justices  at  petty  sessions  at  Port  Melbourne. 

The  facts  and  proceedings  are  stated  in  the  judgment  of  their 
Lordships. 

Sir  W,  PJdllimorc,  Q.C.,  and  Herbert  Williams,  for  the  appel- 

*  Present:  Lord  Halsbury  L.C.,  Lord  IIkrschell,  Loru  Watson,  Loiu) 
HoBHousE,  Lord  Macnaghten,  Lokd  Morris,  Lolw  Davey,  and  Sir  Richard 
Couch. 
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J.  C.  lants,  contended  that  they  were  not  the  owners  of  the  Bhip  in 
1896      question  within  the  meaning  of  s.  13  of  the  Marine  Act, 

Howard  1890,  at  the  time  when  the  notices  concerning  the  removal 
teMjTH     ^ere  given  by  the  respondent  on  September  5  and  October  6, 

Wilson.  1B91,  nor  at  the  time  when  the  operations  for  the  removal 
thereof  were  begun.  The  appellants  had  on  August  28,  1891, 
abandoned  all  their  right  and  interest  in  the  ship,  and  all 
possession  of  and  control  over  the  same,  and  gave  written  notice 
of  abandonment  to  the  insurance  companies  concerned,  and 
since  that  day  the  appellants  had  not  in  any  way  exercised  any 
right  or  control  over  ship  or  cargo,  but  on  the  contrary  had  on 
September  21,  1891,  received  from  the  insurance  companies 
the  full  amount  of  insurance  money  as  for  the  total  loss  of  the 
ship.  The  underwriters  had  become,  therefore,  the  owners  of 
the  wreck  during  the  time  of  its  removal  within  the  terms  of 
the  section,  if  being  destroyed  by  explosives  could  be  called 
removal  within  the  terms  of  the  section.  The  statutory  liability 
devolved  upon  them  and  not  on  the  appellants,  whose  owner- 
ship had  ceased,  though  no  doubt  it  was  registered  and  attached 
to  the  ship  so  long  as  it  had  continued  to  be  navigable  as  a 
ship.  Eeference  was  made  to  Barraclougli  v.  Broion  (1),  which 
was  under  appeal  to  the  House  of  Lords ;  Bex  v.  Watts  (2)  ; 
Brown  v.  Mallett  (3) ;  White  v.  Crisp  (4) ;  The  Utopia  (5) ;  The 
Crystal  (6),  referred  to  in  the  judgment  of  the  Court  below, 
and  there  distinguished  having  regard  to  the  different  terms  of 
the  English  and  the  Colonial  Acts  :  the  English  Act  being  the 
Harbours,  Docks,  and  Piers  Clauses  Act,  1847  (10  &  11  Vict, 
c.  27),  s.  56;  and  to  The  Edith  (7),  an  Irish  case,  cited  in  The 
.  Crystal  (6)  ;  see  also  Bamsdeii  v.  Bayne  (8)  ;  Musgrove  v. 
Mitchell.  (9) 

Cohen,  Q.C.,  and  Bray,  for  the  respondent,  contended  that 
the  statutory  liability  attached  to  the  appellants,  who  were  the 
owners  contemplated  by  s.  13  of  the  Marine  Act,  1890,  having 

(1)  65  L.  J.  (Q.B.)  333.  (6)  [1894]  A.  C.  508. 

(2)  2  Esp.  675.  (7)  11  L.  E.  Ir.  270.  ' 

(3)  5  C.  B.  599.  (8)  1  Yict.  L.  E.  Cases  at  Law,  250, 

(4)  10  Ex.  312.  256. 

(5)  [1893]  A.  C.  492.  (9)  17  Yict.  L.  E.  346, 
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been  throughout  the  registered  owners,  and  being  also  owners      J.  C. 
at  the  time  when  the  ship  was  sunk.    The  HabiHty  attached  1896 
directly  the  ship  sunk,  and  remained  notwithstanding  the  sub-  howaed 
sequent  transfer  of  the  property  in  the  wreck  to  the  underwriters,  Smith 
which  transfer  could  not  operate  as  a  release  or  transfer  of  the  Wilsox, 
(liability  imposed  by  the  Act.    The  Marine  Act,  1890,  consoli- 
dated the  law  relating  to  passengers,  harbours,  and  navigation, 
and  s.  13  was  a  re-enactment  in  identical  language  of  s.  45  of 
the  Passengers,  Harbours,  and  Navigation  Act,  1865.   In  1875, 
in  Bamsden  v.  Payne  (1),  followed  by  the  case  in  17  Vict.  L.  E. 
346,  after  the  Marine  Act,  1890,  had  been  passed,  s.  45  w^as 
construed  to  mean  that  the  registered  owners  at  the  time 
of  the  loss,  and  not  the  underwriters  by  whom  a  subsequent 
abandonment  had  been  accepted,  were  the  persons  charged. 
After  that  judicial  construction  the  section  was  re-enacted, 
and  it  should  be  presumed  that  the  Legislature  approved  the 
construction. 

Sir  W.  Phillimore,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  "Watson.  The  appellant  company  were  the  registered 
owners  of  the  S.S.  Gavihier,  which,  on  August  28,  1891,  w^as 
run  into  and  sunk  by  the  S.S.  Easohy  within  the  limits  of  the 
harbour  of  Port  Phillip,  in  the  Colony  of  Victoria.  On  the  same 
day  the  appellants  gave  due  notice  to  the  Southern  Insurance 
Company,  Limited,  and  also  to  the  Commercial  Insurance 
Company,  Limited,  with  whom  the  sunken  vessel  was  insured, 
that  they  abandoned  all  their  interests  insured,  and  claimed 
payment  under  their  policies  for  a  total  loss.  Both  these  com- 
panies admitted  the  claim,  and,  on  September  21,  1891,  paid 
to  the  appellants  the  full  amount  of  the  policies.  On  Novem- 
ber 2,  1891,  the  certificate  of  registration  of  the  Gamhier  was 
cancelled  in  consequence  of  her  having  become  a  wreck. 

By  s.  13  of  the  Marine  Act,  1890,  which  is  No.  1565  of  the 
Consolidated  Victorian  Statutes  of  that  3^ear,  it  is  enacted  ; 

If  any  ship  be  sunk  stranded  or  run  on  shore  iu  any  port 
within  Victoria,  or  having  been  sunk  shall  p?rmitted  so  to 
(I)  1  Vict.  L.  W.  250. 
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J.  C.  remain,  and  the  owner  or  master  shall  not  clear  such  port  of 
1896      any  such  ship  and  of  every  part  of  the  wreck  thereof  within 

Howard  such  time  as  the  port  officer  harbour  master  or  in  their  absence 
Smith     ^-^q  proper  officer  of  customs  of  or  at  such  port  shall  by  notice 

Wilson,  in  writing  require,  or  shall  not  give  security  to  the  satisfaction 
of  such  port  officer  harbour  master  or  officer  of  customs  for  the 
removal  of  such  ship  and  wreck  within  such  further  time  as 
the  said  port  officer  harbour  master  or  officer  of  customs  may 
appoint,  any  two  justices  are  hereby  authorized  and  required, 
upon  the  complaint  of  the  said  port  officer  harbour  master  or 
officer  of  customs,  to  issue  their  warrant  for  the  removing  such 
ship  or  wreck  in  such  manner  as  such  port  officer  harbour 
master  or  officer  of  customs  shall  direct,  and  for  causing  the 
same  to  be  sold  and  out  of  the  money  arising  from  such  sale 
to  defray  the  expenses  of  such  removal,  paying  the  overplus 
(if  any)  to  the  owner  of  such  ship  or  if  he  cannot  be  found  to 
the  Treasurer  of  Victoria  on  behalf  of  such  owner ;  and  if  the 
money  arising  from  such  sale  shall  not  be  sufficient  to  defray 
the  expenses  aforesaid,  the  excess  thereof  beyond  the  proceeds 
of  such  sale  shall  be  chargeable  to  the  owner  of  the  ship ;  and 
if  not  paid  within  twenty  days  after  having  been  demanded 
by  the  authority  of  the  justices  aforesaid  shall  be  recovered  as 
hereinafter  mentioned." 

On  September  5,  1891,  the  respondent,  who  is  port  officer 
for  the  Colony  of  Victoria,  served  a  notice  upon  the  appellants, 
requiring  them,  as  owners  of  the  Gambier  at  the  date  when 
she  was  sunk,  to  clear  the  port  of  the  vessel  and  every  part 
thereof  within  thirty  days  from  the  date  of  their  receiving  the 
notice,  and  to  give  security  to  his  satisfaction  for  the  removal 
of  the  vessel  and  the  wreck  thereof  within  thirty  days  from 
the  expiry  of  that  period.  The  notice  further  intimated  that, 
in  the  event  of  the  appellants'  failure  to  comply  with -these 
requisitions,  application  would  be  made  to  the  justices  sitting 
in  petty  sessions  for  a  w^arrant  to  remove  the  ship  in  such 
manner  as  the  respondent  might  direct,  and  for  causing  the 
same  to  be  sold  in  terms  of  the  above  section.  The  appellants 
did  not  remove  the  wreck,  or  give  security ;  and  on  October  6, 
1891,  the  respondent,  by  a  second  notice,  required  them  to 
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find  security  for  its  removal  within  thirty  days,  with  the  same      J.  C. 
notification  which  had  been  previously  made,  in  the  event  of  1896 
their  failing  to  do  so.    The  appellants  did  not  comply  with  Howard 
that  notice.    It  is  not  disputed  that,  after  August  28,  1891,  Ssiith 
they  did  not  exercise  any  control  over  the  sunken  vessel,  or  WiLsoy. 
interfere  in  any  way  with  the  wreck. 

On  November  21,  1891,  a  complaint  and  summons  at  the 
respondent's  instance  was  issued  from  the  Court  of  Petty 
Sessions  at  Port  Melbourne,  requiring  the  appellants  to  shew 
cause  why  a  warrant  should  not  be  issued  authorizing  the 
removal  and  sale  of  the  wreck  in  terms  of  the  Marine  Act  of 
1890.  After  hearing  parties,  the  justices,  on  December  4, 1891, 
granted  a  warrant  authorizing  the  respondent,  two  months 
after  its  date,  to  remove  the  vessel  and  any  part  of  the  wreck 
thereof  in  such  manner  as  he  should  direct,  and  to  cause  the 
same  to  be  sold  in  terms  of  the  statute.  In  virtue  of  that 
warrant,  the  respondent,  between  September,  1892,  and  March, 
1893,  caused  the  ship  to  be  blown  up  by  explosives,  and  sold 
some  portions  of  the  wreck. 

On  August  18,  1894,  the  justices,  on  the  application  of  the 
respondent,  issued  a  further  warrant,  which  bears  that  the  ship 
had  been  removed,  and  that  the  expenses  of  the  removal 
exceeded  the  money  arising  from  the  sale  of  materials ;  and 
also  that  the  appellants  were  the  owners  of  the  ship  prior  to 
her  removal,  and  at  the  time  of  her  being  sunk.  In  these 
circumstances,  the  respondent  was  authorized  to  make  demand 
upon  the  appellants  for  the  sum  of  3058Z.  4s.  ^d.,  being  the 
amount  of  the  excess. 

The  appellants  then  obtained  an  order  nisi  from  the  Supreme 
Court  of  the  Colony,  requiring  the  respondent  to  shew  cause 
why  the  warrant  of  the  justices  should  not  be  set  aside,  on  the 
grounds  (1.)  that  they  were  not  the  owners  of  the  ship  within 
the  meaning  of  s.  13  of  the  Marine  Act,  1890,  and  that,  on 
their  abandonment,  the  property  of  the  ship  passed  by  operation 
of  law  to  the  underwriters  ;  (2.)  that  the  ship  had  not  been 
removed  in  manner  provided  by  s.  13,  but  had  been  dispersed 
and  destroyed  by  explosives ;  (3.)  that  items  amounting  to 
250?.  charged  by  the  respondent  for  lighting  wore  not  expenses 
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1896      reasons  were  stated  in  the  order,  but  were  abandoned  in  the 

HowAED  Court  below ;  and,  in  the  argument  upon  this  appeal,  the  plea 
Smith     ^YiQ,t  the  ship  was  not  removed  in  terms  of  the  Act  was  not 

Wilson,  insisted  in.  On  April  10,  1895,  the  Court,  consisting  of 
Williams,  Holroyd,  and  Wood  JJ.,  directed  that  the  warrant 
of  the  justices  should  be  amended  by  deducting  from  the 
amount  ordered  to  be  paid  the  sum  of  106/.,  being  costs  of 
lighting  the  wreck  before  its  removal  began ;  and,  subject  to 
that  amendment,  discharged  the  order  nisi  with  costs. 

The  first  and  main  question  arising  in  this  appeal  depends 
upon  the  construction  of  the  13th  section  of  the  Act  which  has 
already  been  quoted  at  length.  According  to  the  appellants' 
argument,  that  clause  makes  the  excess  of  expenditure  incurred 
by  the  port  officer  over  receipts  derived  from  sales  by  him 
chargeable,  not  to  the  person  who  was  registered  owner  of  the 
ship  down  to  the  time  of  her  sinking,  but  to  the  person  who 
was  owner  of  the  wreck  during  the  time  occupied  in  its 
removal.  The  respondent,  on  the  other  hand,  argues  that 
statutory  liability  attaches  to  the  person  who  was  owner  of  the 
vessel  during  the  last  stage  of  its  existence  as  a  navigable  ship  ; 
and  that  the  port  officer  has  no  concern  with  any  one  who  may 
afterwards  acquire  right  to  the  wreck  from  such  owner. 

Counsel  for  the  appellants  strongly  relied  upon  the  recent 
decision  of  the  House  of  Lords  in  The  Crystal.  (1)  Their 
Lordships  are  unable  to  regard  that  authority  as  a  useful  aid  in 
interpreting  the  section  which  it  has  become  their  duty  to 
construe  in  this  appeal.  The  subject-matter  of  that  section  is 
very  much  akin  to  the  subject-matter  of  s.  56  of  the  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847,  which  the  House  of  Lords 
had  to  consider  in  The  Crystal.  (1)  Except  to  that  extent, 
there  is  very  little  resemblance  between  the  two  clauses.  The 
expressions  requiring  to  be  construed  are  not  the  same ;  and 
the  context  in  which  they  occur  is  different.  In  the  British 
Act  of  1847  there  is  no  mention  made  of  a  ship,  or  of  the 
owner  of  a  ship  ;  the  terms  used  are  "  wreck,"  and  the  "  owner 
of  the  same."  And  the  noble  and  learned  Lords  who  gave 
(1)  [1894]  A.  C.  508. 
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judgment  in  the  case  of  The  Crystal  (1)  were  unable  to  find,  in      j.  c. 
the  context  of  s.  56,  any  language  indicating  the  intention  of  igoe 
the  Legislature  to  impose  upon  the  owner  of  a  navigable  ship,  howTed 
who  was  not  the  owner  of  its  wreck,  a  liability  which  did  not  ^mith 
attach  to  him  at  common  law.    For  reasons  similar,  though  Wilsox. 
not  the  same,. their  Lordships  do  not  think  it  would  be  of  any 
advantage  to  examine  the  bearing,  upon  this  case,  of  the 
judgments  of  Mathew  J.  and  the  Court  of  Appeal  in  Barm- 
dough  V.  Broivn.  (2) 

The  section  of  the  Victorian  Act  appears  to  their  Lordships 
to  be  framed  in  terms  very  different  from  those  which  occur  in 
the  British  statute  of  1847.  The  introductory  and  leading 
provisions  of  s.  13  cast  upon  the  owner  of  any  ship  which  is 
sunk,  stranded,  or  run  on  shore  the  duty  of  clearing  the  port 
in  which  it  is  sunk,  stranded,  or  run  on  shore  of  any  such 
ship,  and  of  every  part  of  the  wreck  thereof.  The  duty 
attaches  at  once,  and  is  made  equally  imperative,  whether  the 
ship  continues  to  be  a  ship  and  only  requires  to  be  set  afloat, 
or  becomes  a  total  wreck  and  ceases  to  be  a  ship  ;  and,  what 
is  of  greater  importance  to  the  present  question,  the  duty  is,  in 
either  case,  imposed  upon  the  owner  or  master  of  the  ship. 
Their  Lordships  are  of  opinion,  and  the  appellants'  counsel 
hardly  ventured  to  dispute,  that  in  this  part  of  the  clause  the 
owner  or  master  referred  to  is  the  owner  or  master  of  the  ship 
at  and  before  the  time  of  the  occurrence  which  led  to  her  being 
sunk,  stranded,  or  run  ashore.  The  remaining  enactments  of 
the  clause  are  alternative.  They  make  provision  for  the  event 
of  the  owner  or  master  failing  to  perform  the  statutory  duty 
incumbent  upon  them,  and  do  not  come  into  operation  if  that 
duty  be  fulfilled.  When  the  owner  or  his  master  fail  to  remove 
the  ship,  the  port  officer  is  entitled,  on  his  following  the 
procedure  prescribed  by  the  clause,  to  have  it  removed  "in 
such  manner  as  he  shall  direct";  and,  if  the  WTeck  sold  does 
not  produce  money  sufficient  to  defray  the  expenses  of  removal, 
the  deficit  is  made  "  chargeable  to  the  owner  of  the  ship."  In 
their  Lordships'  opinion,  the  expression  owner  of  the  ship," 
as  it  occurs  in  the  second  part  of  tliese  enactments,  has  iho 
(1)  [1804]  A.  C.  508.  {-2)  i;.")  L.  J.  (Q.U.)  33:1. 
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J.  C.  same  meaning  which,  it  bears  in  the  first.  It  is  not  unreason- 
1896  able  to  suppose  that  the  Legislature  intended  to  make  the 
Howard  person  whom  the  statute  requires  to  remove  the  wreck,  at  his 
^^J'^^  own  cost,  reimburse  the  statutory  officer  by  whom  it  is  removed 
Wilson.  consequence  of  his  failure ;  and  there  is  nothing,  either  in 
the  language  of  the  clause  or  in  the  nature  of  its  enactments, 
to  suggest  that  it  was  meant  to  release  the  shipowner  from 
liability  because  he  neglected  his  duty. 

Their  Lordships  are  accordingly  of  opinion  that  the  enact- 
ments of  s.  13,  taken  per  se,  have  been  rightly  construed  by 
the  Supreme  Court.  In  that  view,  it  becomes  unnecessary  to 
rely  upon  the  fact  that  these  enactments  were  not  novel,  and 
that  the  legislation  which  preceded  them  had  received  judicial 
construction  in  Bamsden  v.  Payne  (1)  and  Fay-ne  v.  Fishley.  (2) 
It  is  also  unnecessary  to  consider  the  appellants'  argument  to 
the  effect  that  they  had  at  common  law  ceased  to  be  owners 
of  the  wreck,  before  the  commencement  of  the  respondent's 
operations  in  September,  1892. 

The  learned  judges  of  the  Supreme  Court  were  of  opinion 
that  certain  expenses  charged  by  the  respondent  before  Feb- 
ruary 4,  1892,  should  be  deducted;  but,  seeing  that  in  the 
order  nisi  the  appellants  had  only  objected  to  expenses  of 
lighting,  they  left  the  question  of  such  further  deduction  to 
the  parties.  Their  Lordships  agree  upon  that  point  with  the 
learned  judges,  but  do  not  notice  it  further,  as  they  do  not 
suppose  that  an  officer  of  the  Colonial  Government  in  the 
position  of  the  respondent  will  have  any  difficulty  in  acceding 
to  the  suggestion  made  by  the  Court  below. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm 
the  judgment  appealed  from.  The  costs  of  the  appeal  must  be 
borne  by  the  appellants. 

Solicitors  for  appellants  :  Harwood  d  Stephenson. 
Solicitors  for  respondent :  FresJifields  d  Williams. 

(1)  1  Vict.  L.  E.  256.       (2)  1  A.  J.  E.  122  ;  cited  in  17  Vict.  L.  E.  346. 
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TEINIDAD  ASPHALTE  COMPANY  .    .    Defendants;     J- C* 

1896 

AND 

COEYAT  .    .    .    ...    .    .    .    .    .    .  Plaintiff. 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  TEINIDAD  AND 

TOBAGO, 

Purchaser  for  Value  ivith  Notice — Effect  of  Recitals  in  Deed — Notice — Estoppel. 

Eecitals  in  a  deed  are  not  representations  of  fact  on  the  faith  of  which 
a  stranger  to  the  deed  is  entitled  to  act  without  inquiry. 

Where  the  plaintiff,  a  purchaser  of  a  legal  estate,  had  express  notice  that 
the  defendants  obtained  possession  of  the  land  bought  under  a  deed  which 
purported  to  convey  to  them  an  equitable  title  thereto  : — 

Held,  that  he  must  convey  the  legal  estate  to  the  defendants.  Erroneous 
recitals  in  the  deed  as  to  the  derivation  of  the  equitable  title  actually 
transferred  did  not  estop  the  defendants  or  vitiate  the  notice. 

Appeal  from  an  order  of  the  Supreme  Court  (March  12, 
1895)  affirming  a  decree  of  Nathan  J.  (June  1,  1894). 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Haldane,  Q.C.,  G.  Laioj'ence,  and  H.  F.  Previte,  for  the 
appellants,  contended  that  all  the  learned  judges  in  the  Colony 
had  lost  sight  of  the  fact  that  the  conveyance  in  1888  from 
Marie  Dernier  and  Dulcinore  to  McCarthy  operated  as  a  good 
conveyance  by  Dulcinore  of  her  equitable  title  to  the  land,  and 
that  this  equitable  title  had  been  validly  registered  under  the 
Colonial  Ordinance  (No.  3  of  1862)  at  the  office  of  the  Eegistrar- 
General  of  the  island.  Sects.  1  and  2  were  referred  to  as  con- 
firming its  force  and  effect,  giving  it  priority,  and  rendering 
immaterial  all  questions  of  notice  as  affecting  the  respondent 
who  purchased  under  a  later  deed  in  1892.  Otherwise  it  was 
shewn  that  the  respondent  had  actual  notice  of  the  title  created 
by  the  deed  of  1888,  or  alternatively  that  he  wilfully  abstained 

*  Present:  Lord  Watson,  Loud  Hobiiouse,  and  Su;  I'irii.vun  Couch. 
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from  discovering  it.  Eeference  was  made  to  White  v. 
Neaylon.  (1) 

Crachanthorpe,  Q.C.,  and  Abraham,  for  the  respondent,  con- 
tended that  the  respondent  was  admittedly  the  purchaser  from 
Jean  Dernier  of  the  land  in  dispute,  Jean  being  the  brother  and 
heir-at-law  of  Nicola,  the  original  Crown  grantee  of  the  land. 
The  appellants  were  in  possession  with  a  registered  paper  title, 
derived  from  Dulcinore,  who  had  acquired  it  from  Marie,  the 
sister  of  Nicola,  but  not  his  heiress,  who  was  therefore  a 
stranger  to  the  title.  The  appellants  set  up  an  imregistered 
title  derived  from  Dulcinore  as  purchaser  from  Nicola ;  which 
was  contrary  to  the  terms  of  the  registered  deed  and  has  not 
been  proved.  The  respondent  had  no  notice,  actual  or  con- 
structive, of  any  such  unregistered  title.  Assuming  the  appel- 
lant to  have  made  out  an  equitable  title  as  alleged,  the  recital 
contained  in  the  deed  of  1888  to  the  effect  that  McCarthy 
derived  title  solely  from  Marie  (who  had  none)  discharged  the 
respondent  from  any  duty  (even  if  such  duty  was  imposed  by 
any  rule  of  equity)  to  inquire  into  any  other  title  of  the 
appellants  other  than  that  which  was  created  and  registered  as 
derived  from  Marie.  The  appellants  were  not  entitled  to  rely 
on  any  title  other  than  their  registered  one  as  giving  to  them 
priority  over  the  respondent's  registered  conveyance  of  1892. 
Eeference  was  made  to  Agra  Bank  v.  Barry.  (2) 

Haldane,  Q.C.,  replied. 


1896 
July  28. 


The  judgment  of  their  Lordships  was  delivered  by 

LoBD  HoBHOUSE.  The  facts  material  for  the  decision  of 
this  case  may  be  stated  in  a  short  compass.  Nicola  Dernier 
was  grantee  under  the  Crown  of  the  land  in  dispute.  One 
Alexis  built  a  house  on  it,  having  acquired  from  Nicola  a  suffi- 
cient interest  for  that  purpose.  In  the  year  1881  Dulcinore 
Victor  contracted  with  Alexis  and  Nicola  for  the  purchase  of 
the  land,  and  she  paid  for  it,  and  entered  into  possession,  but 
without  any  conveyance.  Nicola  died  in  1885.  In  1888 
Dulcinore  agreed  to  sell  the  land  to  McCarthy  for  thirty  dollars, 
and  for  that  purpose  executed  a  conveyance  which  was  regis- 
(1)  11  App.  Cas.  171.  (2)  L.  E.  7  H.  L.  135. 
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tered.  Marie  Dernier,  a  sister  of  Nicola,  wlio  had  lived  v/ith  J.  C. 
him,  joined  in  the  conveyance,  presumably  with  the  object  of  1896 
passing  the  legal  estate.  She  however  was  not  Nicola's  heir. 
McCarthy  took  possession,  and  his  title  has  passed  to  the 
defendants,  the  Asphalte  Company.  During  these  transactions 
the  land  was  of  very  small  value  ;  but  the  development  of  the 
Pitch  Lake  which  it  adjoins  has  increased  its  value  an  hundred- 
fold or  so.  In  the  year  1892  the  plaintiff  obtained  a  conveyance 
from  the  heir  of  Nicola. 

The  plaintiff  now  sues  for  possession.  The  defendants  claim 
to  be  equitable  owners  in  fee,  and  demand  that  the  plaintiff 
shall  convey  the  legal  estate  to  them,  on  the  ground  that  he 
had  notice  of  their  title  when  he  bought  the  legal  estate. 
Nathan  J.  at  the  trial  and  afterwards  the  Court  of  Appeal  have 
decided  in  favour  of  the  plaintiff.  The  defendants  are  now 
appealing  against  the  decree  of  the  Supreme  Court. 

The  plaintiff's  counsel  at  this  Bar  have  disputed  the  acquisi- 
tion of  an  equitable  estate  in  the  property  by  Dulcinore.  It 
seems  to  have  been  hardly,  if  at  all,  discussed  in  the  Court 
below.  At  the  trial  Nathan  J.  spoke  of  it  as  apparently  true, 
and  did  not  hint  that  the  reality  differed  from  the  appearance. 
In  appeal  the  learned  judges,  without  intimating  any  doubt, 
simply  state  the  fact,  and  conduct  elaborate  legal  discussions 
on  that  basis.  Mr.  Crackanthorpe  has  argued  that  there  was 
no  evidence  on  which  the  Court  could  found  such  a  conclusion  ; 
but  it  appears  to  their  Lordships  that  the  evidence  is  quite 
sufficient  for  the  purpose. 

The  case  really  made  by  the  plaintiff  below  was  that  he  is  a 
purchaser  for  value  without  notice,  and  that  his  legal  title  over- 
rides the  equitable  interest  acquired  by  the  defendants.  The 
argument  of  his  counsel  at  the  trial,  so  far  as  reported  in  the 
judge's  notes,  and  the  judgments  in  his  favour,  all  turn  on  the 
absence  of  notice  to  him. 

The  registered  deed  of  conveyance  to  McCarthy  is  in  the 
following  terms  : — 

"  Conveyance. 

"  This  deed  made  this  twenty-fifth  day  of  January  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-eight 
A.  C.  1896.  3         2  T 
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between  Marie  Accent  Damien  (1)  of  the  ward  of  La  Brea  in 
the  Island  of  Trinidad  spinster  of  the  first  part,  Dulcimore 
Victor  also  of  the  ward  of  La  Brea  aforesaid  laundress  of  the 
second  part  and  John  WilKam  McCarthy  manager  of  the  Pitch 
Works  at  La  Brea  aforesaid  of  the  third  part.  Whereas  the 
said  Dulcimore  (1)  Victor  some  time  in  the  year  one  thousand 
eight  hundred  and  eighty-one  purchased  from  the  said  Marie 
Accent  Damien  the  hereditaments  hereinafter  granted  and  was 
thereupon  let  into  possession  of  the  same  but  no  deed  of  con- 
veyance was  ever  executed  by  the  said  Marie  Accent  Damien. 
And  whereas  the  said  John  William  McCarthy  has  lately  con- 
tracted and  agreed  with  the  said  Dulcimore  Victor  for  the 
purchase  of  the  said  hereditaments  at  the  price  of  thirty  dollars. 
And  whereas  the  said  Marie  Accent  Damien  has  consented  to 
be  made  a  party  to  these  presents  for  the  purposes  hereinafter 
expressed  Now  this  deed  witnesseth  that  in  pursuance  of  the 
said  agreement  and  in  consideration  of  the  sum  of  thirty  dollars 
as  purchase-money  to  the  said  Dulcimore  Victor  paid  by  the 
said  John  William  McCarthy  on  or  before  the  execution  of 
these  presents  the  receipt  whereof  the  said  Dulcimore  Victor 
hereby  acknowledges  the  said  Marie  Accent  Damien  as  beneficial 
owner  at  the  request  and  by  the  direction  of  the  said  Dulcimore 
Victor  hereby  conveys  and  the  said  Dulcimore  Victor  hereby 
conveys  and  confirms  unto  the  said  John  William  McCarthy 
all  and  singular  that  certain  piece  or  parcel  of  land  situate  in 
the  ward  of  La  Brea  aforesaid  measuring  seventy-five  feet  on 
the  northern  side  thereof  seventy-five  feet  on  the  southern  side 
thereof  and  forty  feet  in  width  and  bounded  on  the  north  by 
lands  now  or  formerly  of  one  Henry  Angeas  on  the  south  and 
west  by  lands  of  the  said  Marie  Accent  Damien  and  on  the 
east  by  the  Pitch  Lake  Eoad.  To  hold  the  same  unto  and 
to  the  use  of  the  said  John  William  McCarthy  in  fee  simple. 

"  In  witness  whereof  the  said  parties  hereto  have  hereunto 
set  their  hands  the  day  and  year  first  herein  above  written. 

"  Maeie  a.  Demiee.  (2) 

"DULCIMOEE  X  ViCTOE 

"Her  mark." 
(1)  Sic.  (2)  /S*c  in  Transcript  Eecord. 
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This  is  on  the  face  of  it  a  very  careless  composition.  The 
names  are  misstated.  Marie  is  made  to  convey  as  *'  beneficial 
owner,"  though  it  is  stated  that  she  had  sold  to  Dulcinore  in 
the  year  1881,  and  though  it  is  Dulcinore  and  not  Marie  who 
is  the  contracting  vendor  and  the  recipient  of  the  purchase- 
money.  Another  mistake  is  made  which  is  not  apparent  from 
the  deed  itself,  namely,  that  Dulcinore  is  represented  as  having 
purchased,  not  from  Nicola  as  the  fact  was,  but  from  Marie, 
who  never  had  any  interest. 

On  the  ground  of  this  mistake  the  learned  judges  below 
came  to  the  very  startling  conclusion  that  the  deed  was  a 
nullity ;  that  because  Dulcinore  did  not  derive  title  from  Marie, 
therefore  she  conveyed  nothing  at  all;  and  that  McCarthy, 
though  he  contracted  for  the  purchase,  not  of  any  particular 
interest  in  the  land  but  of  the  very  land,  and  not  with  Marie 
but  with  Dulcinore,  received  nothing  at  all.  At  best,  they  say, 
the  deed  took  effect  as  between  Dulcinore  and  McCarthy  by 
way  of  estoppel.  Then  they  proceed  to  discuss  whether  the 
plaintiff,  finding  the  defendants  in  possession,  was  bound  to 
inquire  into  the  nature  of  their  interest,  and  come  to  the  con- 
clusion that  because  a  system  of  registration  exists  in  Trinidad 
he  was  not  so  bound. 

The  plaintiff's  counsel  here  have  declined  to  attempt  the 
hopeless  task  of  supporting  this  construction  of  the  deed.  It 
is  beyond  dispute  that  it  transferred  to  McCarthy  whatever 
interest  Dulcinore  had.  But  then  they  argue,  if  their  Lord- 
ships rightly  understand  them,  that  this  transfer,  though 
absolute  in  its  terms,  only  operated  between  grantor  and 
grantee,  and  that  as  between  the  grantee  and  all  other  persons, 
only  so  much  interest  passed  as  Dulcinore  derived  from  Marie, 
which  was  nothing  at  all.  This  is  extremely  like  a  reversion 
to  the  repudiated  theory  of  estoppel.  Why  the  deed  should  be 
construed  differently  according  to  the  person  who  comes  to 
construe  it  has  not  been  explained,  nor  can  their  Lordships 
comprehend. 

The  Kegistration  Ordinance  has  been  referred  to ;  but  its 
only  bearing  on  the  case  is,  first,  that  it  gives  legal  priority  to 
deeds  according  to  the  date  of  their  registration  instead  of  the 
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date  of  their  execution ;  and,  secondly,  that  it  provides  a  public 
office  in  which  they  may  be  seen.  Here  the  defendants'  deed 
was  prior  in  every  respect.  Nothing  turns  on  the  system  of 
registration.  There  is  no  question  in  the  case  beyond  the 
familiar  one,  whether  the  plaintiff  had  notice,  express  or  other, 
of  the  defendants'  equity  before  he  bought  the  legal  estate. 

Their  Lordships  have  not  been  able  to  understand  how  there 
can  be  room  for  doubt  in  answering  that  question.  There  was 
the  deed,  plain  for  everybody  to  see.  Whatever  was  in  that 
deed  the  plaintiff  saw  and  knew.  And  the  deed  told  him  that 
in  the  year  1881  Dulcinore  purchased  the  land,  and  took  posses- 
sion, and  that  she  contracted  to  sell  it  to  McCarthy,  and 
actually  conveyed  it  to  him,  and  received  the  purchase-money. 
Knowing  all  this,  the  plaintiff  yet  asserts  that  he  had  no  notice 
of  the  grantee's  equity,  because  the  deed  contains  an  erroneous 
recital  of  the  mode  in  which  that  equity  became  vested  in  the 
grantor. 

The  plaintiff  seems  to  have  imagined  that  he,  a  stranger  to 
the  deed,  was  entitled  to  treat  the  recitals  as  indisputable,  and 
to  insist  that  the  grantee  should  not  shew  the  truth  of  the  case 
if  it  was  contrary  to  the  recitals.  He  has  treated  the  matter 
as  though  some  representation  had  been  made  to  him  on  the 
faith  of  which  he  had  acted.  He  did  not  abstain  from  inquiry. 
He  inquired  carefully  enough  to  ascertain  that  Nicola  and  not 
Marie  was  the  owner  of  the  land,  and  that  Marie  was  not 
Nicola's  heir,  and  to  trace  out  the  heir.  And  then  having  got 
the  legal  estate  he  thought  he  might  safely  proceed  to  eject 
the  possessors.  But  he  never  inquired  in  the  right  and  obvious 
quarter.  He  must  have  disregarded  the  fact  disclosed  by  the 
deed  that  Dulcinore  purchased  and  took  possession  in  1881, 
when  Nicola  was  living,  as  the  plaintiff,  who  had  searched  out 
the  heir,  must  have  known.  If  he  had  made  inquiry  with 
reference  to  that  fact  and  to  the  inference  which  it  suggests, 
he  would  probably  have  avoided  the  error  which  led  him  to 
bring  this  suit. 

Their  Lordships  make  this  remark  with  reference  to  the 
tone  of  complaint  which  is  taken  on  the  ground  that  the  plaintiff 
has  been  deceived  by  the  recitals  in  the  deed ;  not  as  intimating 
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that  the  case  turns  on  the  question  whether  the  plaintiff  ought 
or  ought  not  to  have  made  further  inquiry.  On  that  question 
they  only  think  it  right  to  say  that  they  are  not  prepared  to 
agree  that  the  existence  of  a  register  relieves  one  v^ho  is  dealing 
with  a  vendor  out  of  possession  from  ascertaining  the  interest 
of  one  in  possession  when  that  possession  is  in  accordance 
with  a  registered  deed.  But  they  do  not  rest  their  judgment 
on  that  ground.  They  rest  it  on  the  plain  and  obvious  ground 
that  the  plaintiff  had  express  notice  that  the  defendants  were 
transferees  of  Dulcinore's  interest  whatever  it  might  be,  and 
that  an  erroneous  recital  of  her  earlier  title  does  not  preclude 
her  grantee  from  shewing  what  interest  really  passed  by  her 
grant. 

The  consequence  is  that  the  plaintiff's  suit  entirely  fails  ;  and 
as  he  has  got  the  legal  estate  with  notice  of  the  defendants' 
title,  he  is  bound  to  convey  it  to  them.  The  proper  course 
will  be  to  discharge  the  decrees  below ;  to  dismiss  the  plaintiff's 
claim ;  to  give  the  defendants  judgment  on  their  counter-claim, 
and  to  order  the  plaintiff  to  pay  the  whole  costs  of  the  suit  in 
both  Courts. 

Their  Lordships  will  humbly  advise  Her  Majesty  in  accord- 
ance with  this  opinion. 

The  plaintiff  must  also  pay  the  costs  of  this  appeal. 
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Solicitors  for  appellants  :  Sutton,  Ommanney  dj  Bendall. 
Sohcitors  for  respondent :  J.  N.  Mason  d-  Co. 
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May  12,  14  ;   O'EOUKKE  AND  AnOTHEE  PLAINTIFFS. 

June  27. 

"  AND  CEOSS-APPEAL. 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  NEW  SOUTH 

WALES. 

Costs — Consultations  with  Counsel — Shorthand  notes  of  Evidence — Expenses  of 

Witnesses. 

Where  a  taxing  master  had  directed  (1.)  that  fees  for  consultations 
should  be  ascertained  by  the  number  of  consultations  allowed,  (2.)  that  costs 
of  witnesses  should  be  ascertained  at  a  uniform  rate  of  fourteen  days'  sub- 
sistence when  the  witness  was  examined  twice,  and  seven  days  when 
examined  only  once  : — 

Held,  that  the  first  direction  was  right,  and  that  the  master  need  not 
inquire  into  the  length  of  the  consultations  and  the  importance  of  the 
occasions  on  which  they  were  held,  but  that  the  second  direction  was 
erroneous,  for  that  the  case  of  each  witness  properly  called  should  be  con- 
sidered, and  a  reasonable  allowance  made  having  regard  to  the  character 
of  his  evidence  and  the  probability  of  his  having  to  be  recalled. 

Ceoss-appeals  from  an  order  of  the  Supreme  Court  (Nov.  10, 
1893)  confirming  an  Order  of  Stephen  J.  ordering  a  review  of 
certain  items  of  a  bill  of  costs  and  refusing  a  review  of  others. 

They  related  mainly  to  the  principle  on  which  costs  of  con- 
sultations, of  shorthand  notes  of  evidence,  and  of  witnesses 
should  be  ascertained. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Asquith,  Q.G.,  Danchwerts,  and  Boskill,  for  the  appellant,  con- 
tended with  regard  to  the  two  former  that  they  were  absolutely 
within  the  discretion  of  the  prothonotary,  and  that  his  order 
was  not  liable  to  review.  On  the  costs  of  consultation  they 
cited  In  re  Brown  (1),  and,  as  to  shorthand  notes,  Ashworth  v. 

*  Present:  Lord  Macnaghten,  Lord  Morris,  Loud  James  of  Hereford, 
and  Sir  Eichard  Couch. 


(1)  L.  E.  4  Eq.  464,  466. 
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Outram.  (1)    With  regard  to  the  costs  of  witnesses  it  was  con-      J.  C. 
tended  that  there  was  no  rule  that  witnesses  could  be  detained  18% 
from  the  beginning  of  a  trial  till  after  verdict  and  judgment  coiimssioiTER 
at  the  expense  of  the  losing  party  ;  that  their  detention  in  this  j^^^^JJ^^yb 
case  during  an  arbitration  from  September,  1886,  and  later 
dates,  till  July  20,  1887,  the  close  of  the  hearing,  and  thence 
till  September  10,  1887,  the  date  of  the  award,  was  improper 
and  unnecessary.    The  summoning  and  detention  of  witnesses 
must  be  governed  by  the  necessities  of  the  case  and  considera- 
tions of  prudence,  which  the  plaintiffs  had  neglected.  The 
prothonotary  had  taxed  the  witnesses'  allowances  fairly  and 
not  on  any  mistaken  principle.    Keference  was  made  to  Piatt 
V.  Greene,  (2) 

Channell,  Q,G.,  and  Edward  Pollock,  for  the  respondents, 
contended  that  the  prothonotary  taxed  the  costs  on  a  v/rong 
principle.  For  instance,  the  consultations  were  of  a  long  and 
unusual  nature,  and  the  items  consisted  of  fees  bona  fide  paid 
and  fairly  required  by  the  magnitude  and  complication  of  the 
case.  The  prothonotary  arbitrarily  fixed  their  amount  without 
reference  to  the  circumstances.  The  shorthand  notes  were 
necessary  in  the  opinion  of  the  tribunal  which  tried  the  case  : 
see  In  re  Hilleary  and  Taylor.  (3)  "With  regard  to  the  wit- 
nesses, taxation  should  have  proceeded  on  the  principle  that  all 
witnesses  should  be  maintained  during  the  whole  arbitration, 
and  that  it  lay  on  the  objectors  to  make  out  particular  excep- 
tions on  special  grounds.  The  items  for  witnesses'  expenses 
had  all  been  bona  fide  paid,  and  ought  not  to  have  been  cut 
down  except  on  some  fixed  principle  and  with  due  regard  to  the 
circumstances  of  each  case. 

Asquith,  Q.G.,  replied,  citing  Groom  v.  Gore  (4) ;  Lucas  v. 
Lackey  (5) ;  Gravatt  v.  Attwood.  (6) 

The  judgment  of  their  Lordships  was  delivered  by  !8f>6 

SiE  KiCHAED  Couch.    The  questions  in  these  appeals  have  2*; 
arisen  in  the  taxation  of  costs  in  an  action  brought  by  O'Eourke 

(1)  9  Ch.  D.  483.  (4)  25  L.  J.  (Ex.)  267. 

(2)  2  Dowl.  216.  (5)  4  N.  S.  W.  L.  R.  28. 

(3)  36  Ch.  "D.  2(;2.  (6)  21  L.  J.  (Q.B.)  215. 
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J.  C.  and  McSharry  against  the  Commissioner  for  Eailways  in  the 
1896  Supreme  Court  of  New  South  Wales  for  breach  of  contract  and 
CoMMrssrowEE  for  work  and  labour  done  and  materials  supplied  in  the  con- 
struction of  a  railway  in  New  South  Wales,  in  which  action 
the  plaintiffs  claimed  to  recover  100,000Z.  September  14, 1886, 
was  fixed  for  the  trial ;  but  it  was  on  September  11  postponed 
to  November  15,  and  again  by  consent  to  the  22nd,  when  an 
order  was  made  by  consent  referring  the  action  and  all  matters 
in  dispute  therein  to  the  final  determination  of  three  arbitrators, 
the  award  of  a  majority  to  be  binding  and  to  be  for  a  sum 
certain  for  the  plaintiffs  or  an  award  for  the  defendant.  The 
party  in  whose  favour  the  award  should  be  was  to  be  at  liberty 
to  enter  it  as  the  verdict  in  the  cause  and  to  sign  final  judgment 
thereon,  the  costs  of  the  action  and  the  arbitration  and  of  and 
incidental  to  the  reference  and  of  the  award  to  follow  the  verdict 
to  be  so  entered,  and  to  be  taxed  in  the  ordinary  way.  On 
September  10,  1887,  an  award  was  made  by  two  of  the  arbi- 
trators awarding  to  the  plaintiffs  20,433L  10s.  lid.,  and  on 
October  11,  1887,  judgment  for  the  plaintiffs  was  signed  for 
that  sum  with  interest,  and  costs  to  be  taxed. 

The  plaintiffs  brought  in  a  bill  of  costs  for  taxation  amount- 
ing to  24,817Z.  18s.  8d.,  and  on  September  10, 1888,  the  Supreme 
Court,  on  proceedings  taken  by  the  defendant,  ordered  that 
judgment  should  be  entered  for  the  plaintiffs  for  20,433Z.  10s.  lid., 
and  for  the  defendant  for  79,566Z.  9s.  Id.,  the  residue  of  the 
original  claim,  and  declared  that  it  would  be  competent  for  the 
prothonotary  of  the  Court  on  the  taxation  of  the  plaintiffs' costs 
to  satisfy  himself  by  the  evidence  of  the  arbitrators  or  upon 
such  other  evidence  as  might  be  brought  before  him  as  to  what 
parts  of  the  plaintiffs'  claim  the  defendant,  having  succeeded, 
w^as  entitled  to  his  costs.  The  plaintiffs  appealed  to  Her 
Majesty  in  Council  against  this  order,  and  it  was  on  June  30, 
1890,  reversed,  and  the  cause  was  remitted  to  the  Supreme 
Court  with  directions  to  the  prothonotary  to  tax  the  costs  of 
the  plaintiffs  upon  the  verdict  entered  for  them  pursuant  to 
the  award. 

Accordingly  the  costs  were  taxed  by  the  prothonotary. 
16,6561.  17s.  was  taxed  off,  leaving  a  balance  of  8161?.  Is.  8d., 
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which  was  awarded  to  the  plaintiffs  as  the  amount  due  to      J.  c. 
them.  On  August  18,  1891,  the  plaintiffs  gave  notice  of  motion  i896 
for  a  rule  directing  the  prothonotary  to  review  his  taxation  in  commissioner 
respect  of  367  items  in  the  bill  of  costs  mentioned  in  a  schedule   -r> .  ^"^^^ 
to  the  notice ;  and  on  the  28th  the  motion  wa§  by  consent  ^^^^  ^ 

referred  to  Stephen  J.  in  chambers  with  liberty  to  either  party   

to  appeal  to  the  Court.  On  August  3,  1893,  Stephen  J.  ordered 
that  there  should  be  a  review  of  certain  enumerated  items,  and 
as  to  all  the  other  items  in  the  schedule  there  should  be  no 
review.  Both  parties  were  dissatified  with  this  decision  and 
appealed  to  the  Court,  which,  by  consent,  without  argument, 
dismissed  both  motions,  but  without  prejudice  to  the  right  of 
either  party  to  appeal  to  Her  Majesty  in  Council.  Both  parties 
have  obtained  the  leave  of  the  Court  to  appeal. 

The  principal  appeal  is  by  the  defendant,  who  appeals  from 
so  much  only  of  the  order  as  refers  to  the  items  which  relate 
to  consultations,  shorthand  wrfters'  charges,  and  witnesses' 
allowances. 

There  is  not  in  the  record  any  report  of  the  prothonotary ; 
but  in  the  affidavit  of  A.  G.  Saddington,  a  clerk  in  the  Crown 
Solicitor's  office  who  had  the  conduct  of  the  matter,  he  says  the 
prothonotary  had  informed  him  that  the  grounds  set  forth  in 
the  various  paragraphs  of  the  affidavit  are  the  grounds  (inter 
alia)  on  which  he  disallowed  and  reduced  the  various  items 
therein  respectively  referred  to.  In  the  14th  paragraph  of  the 
affidavit  it  is  said  that  about  thirty-seven  consultations  and 
conferences  appear  in  the  bill  of  costs  to  have  been  held  and 
charged  for  against  the  defendant,  and  that  the  prothonotary 
allowed  thirteen  or  fourteen  consultations  and  conferences,  dis- 
allowing the  others  on  the  ground  that  they  were  unnecessar3\ 
In  his  judgment  Stephen  J.  says  he  ordered  no  review  as  to 
the  number  of  the  consultations,  but  he  thought  he  must  as 
to  the  amounts  to  be  allowed,  and  he  did  so  on  the  ground  that 
the  fees  should  be  estimated  according  to  the  longtli  of  the 
consultations  and  the  importance  of  the  occasions  on  which 
they  were  held.  If  this  means  that  the  taxing  officer  is  bound 
to  inquire  into  the  length  of  each  consultation  and  the  occasion 
on  which  it  was  held  their  Lordships  do  not  agree  to  it.  The 
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J.  C.      amount  of  fees  to  be  allowed  for  consultations  is  in  the  dis- 
1896       cretion  of  the  taxing  officer,  and  their  Lordships  do  not  think 
CoMMissioNEE  ^^^^      actcd  upou  a  wrong  principle  if  in  estimating  the  fees 
Eail^ays   ^®         ^^^^  consideration  the  number  of  the  consultations 
V.        which  he  allowed.    A  review  of  the  taxation  of  this  part  of  the 

  *  bill  of  costs  should  not  have  been  ordered. 

The  next  matter  is  the  charge  for  shorthand  writers*  notes 
amounting  to  672^.,  which  the  prothonotary  disallowed.  It 
appears  from  the  affidavit  of  Mr.  McLaughlin,  the  plaintiffs' 
attorney,  and  of  the  plaintiff  McSharry,  that  it  was  agreed 
between  the  parties  that  shorthand  writers  should  be  employed 
to  take  notes  of  the  evidence,  and  that  each  party  should  pay 
half  the  cost,  and  leave  it  to  the  prothonotary  to  say  afterwards 
whether,  such  notes  being  necessary,  they  should  be  costs  in  the 
cause  to  the  successful  party.  In  the  circumstances  stated  in 
the  affidavit  it  appears  to  their  Lordships  that  the  shorthand 
notes  were  necessary,  and  that  the  prothonotary  was  not 
intended  to  be  the  final  judge  of  whether  the  costs  of  them 
should  be  allowed,  but  was  to  decide  it  as  the  taxing  officer 
subject  to  appeal  to  the  Court.  It  is  a  case  in  which  the  costs 
ought  to  be  allowed,  and  as  regards  them  their  Lordships  are  of 
opinion  the  order  for  review  was  properly  made. 

The  next  question  relates  to  the  allowances  to  witnesses. 
The  arbitrators'  sittings  began  on  March  29,  and  ended  on 
July  20,  1887.  The  award  was  made  on  September  10,  1887. 
The  plaintiff  McSharry  in  his  affidavit  of  increase  swore  he 
had  paid  to  the  witnesses  altogether  11,000Z.  In  this  sum 
there  was  1200L  paid  to  one  witness,  J.  E.  F.  Coyle,  for  323 
days.  The  plaintiff  said  that  on  September  6,  1886,  Coyle  was 
temporarily  in  Sydney,  where  he  was  on  a  visit,  and  that  to 
secure  his  attendance  he  had  to  arrange  with  him  to  remain  in 
Sydney  during  the  progress  of  the  case,  as  if  he  had  not  done 
■  so  he  would  have  left  the  Colony  for  his  home  at  Dunedin, 
where  he  had  since  gone,  and  his  evidence  would  have  been 
lost.  The  prothonotary  disallowed  the  whole  of  this  charge  on 
the  ground  that  he  regarded  Coyle  as  a  town  witness,  and  that 
if  he  was  not  the  amount  should  be  disallowed  on  the  ground 
that  his  evidence  was  unnecessary,  as  it  might  have  been 
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obtained  from  skilled  witnesses  resident  in  Sydney  or  in  the      J.  C. 
Colony.    To  another  witness,  Simpson,  a  civil  engineer,  who  1896 
came  from  Melbourne,  1137/.  35.  was  paid  for  361  days  from  commission] 
September  14, 1886,  to  September  10, 1887.    He  was  examined  p^^j^ways 
on  three  days,  and  for  him  fourteen  days  were  allowed.    There  ^• 

were  other  witnesses  who  were  said  to  have  attended  for  a   

number  of  days  varying  from  386  to  fifty,  and  were  charged  for 
accordingly.  Others  were  charged  for  a  lesser  number  of  days. 
In  one  of  his  affidavits  referring  to  his  affidavit  of  increase  in 
which  the  payments  he  had  made  were  fully  stated,  McSharry 
swore  that  early  in  the  hearing  of  the  arbitration  the  arbitrators 
informed  him  and  his  counsel  that  he  was  not  to  let  any  of  his 
witnesses  connected  with  the  works  away  until  the  case  was 
closed,  as  they  might  want  to  examine  them  themselves  at  any 
time,  and  he  was  also  advised  by  his  counsel  and  solicitor  that 
he  could  not  safely  let  any  of  his  witnesses  away  until  the 
arbitrators  had  made  their  award ;  that  a  number  of  his 
witnesses  were  men  who  had  no  fixed  place  of  abode,  and  who 
were  working  principally  on  railway  contracts  in  the  various 
Australasian  Colonies,  and  he  verily  believed  that  if  any  of 
these  witnesses  had  been  allowed  to  get  out  of  the  jurisdiction 
of  the  Courts  of  New  South  Wales  they  would  either  not  have 
returned  at  all,  or  would  have  been  too  late  to  give  evidence  on 
his  behalf  when  he  had  found  out  where  they  were. 

Stephen  J.  had  before  him  a  tabulated  list  of  the  plaintiffs' 
witnesses  with  allowances  and  dates  of  examination  which  he 
had  directed  to  be  prepared  from  the  affidavits.  It  is  in  the 
record.  Some  of  the  witnesses  appear  to  have  been  examined 
once,  a  few  twice,  some  were  sent  away  after  giving  their 
evidence,  others  remained  till  the  award  was  made.  The 
prothonotary,  as  Stephen  J.  says,  seems  to  have  allowed 
expenses  of  subsistence  at  a  uniform  rate,  fourteen  days  when 
the  witness  was  examined  twice,  seven  days  when  examined 
only  once.  This  is  not  the  way  in  which  the  costs  of  witnesses 
should  be  taxed.  The  prothonotary  should  act  upon  no  fixed 
general  rule,  but  should  take  each  case  into  consideration 
and  determine  what  was  a  reasonable  allowance  to  be  made 
for  the  coming,  going,  and  attendance  botli  at  the  trial  and  the 


600 


HOUSE  OF  LOEDS 


[1896] 


J.  C.       arbitration  of  each  witness  whom  he  did  not  consider  to  have 
1896      been  called  unnecessarily,  having  regard  to  the  character  of  his 
Commissioner  evidence  and  the  probability  of  his  having  to  be  recalled.  The 
Kail^^ys   ^'llowance  for  the  witness  Coyle  should  also  be  determined 
'  •        according  to  this  rule.   Their  Lordships  are  therefore  of  opinion 

O'EorRKE.  ^  .     ^  ^ 

  that  the  order  for  review  of  the  items  in  the  schedule  to  the 

notice  of  motion  for  witnesses'  expenses  was  properly  made. 
The  result  is  that  in  the  principal  appeal  the  order  of  the  Full 
Court,  so  far  as  it  relates  to  the  consultations  and  conferences, 
should  be  reversed,  and  so  far  as  it  relates  to  the  shorthand 
notes  and  witnesses'  expenses  should  be  affirmed,  and  their 
Lordships  will  humbly  advise  Her  Majesty  accordingly.  No 
other  question  was  argued  in  the  cross-appeal,  and  their 
Lordships  will  humbly  advise  Her  Majesty  that  it  should  be 
dismissed.  The  parties  will  pay  their  own  costs  of  these 
appeals. 

Solicitor  for  appellant :  G.  M.  Light. 
Solicitors  for  plaintiffs  :  Young,  Jones  d:  Co, 


[PEIVY  COUNCIL.] 

J.  c  *     FIELDING  AND  Otheks  .    .    .    .    .    .    Defendants  ; 

1895  AND 

juf^2Q.    THOMAS   Plaintiff. 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  NOVA  SCOTIA. 

July  28.  ^^^^  -^^^^  Scotia — Jurisdiction  of  Provincial  House  of  AssemUy — Immu- 
nities of  its  Members — Order  of  Imprisonment — Revised  Statutes,  5th 
Series,  c.  3. 

The  Nova  Scotia  House  of  Assembly  has  statutory  power  to  adjudicate 
that  wilful  disobedience  to  its  order  to  attend  in  reference  to  a  libel 
reflecting  on  its  members  is  a  breach  of  privilege  and  contempt,  and  to 
punish  that  breach  by  imprisonment. 

In  an  action  for  assault  and  imprisonment  against  members  of  the 
Assembly  who  had  voted  for  the  plaintiff's  imprisonment : — 


*  Present:  Lord  Halsbury  L.C.,  Lord  Herschell,  Lord  Watson,  Lord 
Macnaghten,  Lord  Morris,  Lord  Davey,  and  Sir  Eichard  Couch. 
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Held,  that  tlie  sections  of  the  local  Eevised  Statutes,  5th  Series,  c.  3, 
which  create  the  jurisdiction  of  the  House  and  indemnify  its  memhers 
against  legal  proceedings  in  respect  of  their  votes  therein,  are  a  complete 
answer  to  an  attempt  to  enforce  civil  liability  for  acts  done  and  words 
spoken  in  the  House.  Those  sections,  except  so  far  as  they  may  be  deemed 
to  confer  any  criminal  jurisdiction,  otherwise  than  as  incident  to  the  \>ro- 
tection  of  members,  are  intra  vires  of  the  local  legislature,  as  relating  to 
the  constitution  of  the  province  within  the  meaning  of  s.  92  of  the  British 
North  America  Act,  1867,  or  under  the  authority  of  s.  5  of  the  Colonial 
Laws  Validity  Act  (28  &  29  Vict.  c.  63),  which  was  recognised  by  the  Act 
of  1867,  s.  88. 

Barton  v.  Taylor  (11  App.  Cas.  197)  distinguished. 

Appeal  from  an  order  of  the  Supreme  Court  (Dec.  2,  1893) 
dismissing  the  appellants'  application  to  set  aside  a  judgment 
and  verdict  in  favour  of  the  respondent  for  $200  damages,  and 
to  enter  judgment  for  the  appellants. 

The  circumstances  out  of  v^hich  litigation  arose  were  these. 
The  respondent  was  Mayor  of  Truro,  in  the  Province  of  Nova 
Scotia.  Lawrence,  one  of  the  appellants,  was  recorder  of  the 
town  and  a  member  of  the  House  of  Assembly.  Lawrence's 
salary  was  increased  by  an  Act  of  the  local  legislature  (54  Vict, 
c.  119),  whereupon  the  town  council  exhibited  articles  of  com- 
plaint against  him,  charging  him  with  misbehaviour  in  his  office 
of  recorder  and  as  member  of  the  legislature,  and  in  particular 
with  having  promoted  the  increase  of  his  own  salary.  The 
respondent  afterwards  signed  and  published  a  petition,  annexing 
a  copy  of  the  articles,  in  which  petition  were  certain  statements 
reflecting  upon  the  conduct  of  Lawrence,  on  whose  motion  a 
resolution  was  passed  by  the  House  that  the  respondent  had  by 
such  publication  been  guilty  of  a  breach  of  the  privileges  of  the 
House,  and  should  be  summoned  to  attend  at  its  Bar.  The 
respondent  contended  that  his  acts  complained  of  were  done 
by  him  in  good  faith  in  his  capacity  of  mayor,  and  were  not 
libellous.  He  was  ordered  to  withdraw  and  remain  in  attend- 
ance, and  subsequently  ordered  to  be  called  in  and  reprimanded. 
He  refused  to  obey,  and  left  the  precincts  of  the  House ;  where- 
upon he  was  by  order  of  the  House  arrested  by  the  serjeant-at- 
arms,  brought  to  the  Bar  of  the  House,  and  directed  by  the 
House  to  be  committed  to  the  common  gaol  of  Halifax  for  forty- 
eight  hours,  with  a  proviso  that  imprisonment  sliould  cease  if 
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J.  0.       any  prorogation  supervened.    He  was  imprisoned,  but  shortly 
1896       afterwards  discharged  on  a  writ  of  habeas  corpus  issued  out  of 
Fielding    ^^^^  Supreme  Court. 

Thomas  ^^^^  afterwards,  on  April  27,  1892,  the  respondent 

  brought  his  action  against  the  appellants,  all  of  whom  were 

present  at  and  voted  for  the  passing  of  the  resolution  which  led 
to  the  imprisonment. 

The  defence  rested  upon  Eevised  Statutes,  5th  Series,  c.  3, 
under  which  it  was  contended  that  the  House  of  Assembly 
possessed  the  same  privileges,  immunities,  and  powers  as  were 
enjoyed  by  the  House  of  Commons  of  Canada,  and  also  of  the 
United  Kingdom ;  that  by  ss.  29,  30,  and  33  the  House  was  a 
Court  of  Eecord,  with  an  inherent  power  to  punish  insults  to 
or  libels  on  its  members  during  session,  and  that  the  appellants 
possessed  the  privileges  of  judges  of  a  Court  of  Eecord ;  that 
by  s.  26  they  were  exempt  from  any  civil  action  or  damages. 
Some  of  the  appellants  pleaded  a  special  Act  of  indemnity 
relating  to  themselves  passed  on  April  30,  1892,  and  entitled, 
"  An  Act  to  amend  c.  3  of  the  Eevised  Statutes  of  the 
composition,  powers,  and  privileges  of  the  House." 

At  the  trial  the  judge  ruled  that  the  action  must  be 
dismissed  as  against  the  appellants  protected  by  the  last- 
mentioned  Act ;  but  that  as  against  the  others  the  provisions 
of  Eevised  Statutes,  5th  Series,  c.  3,  under  which  they  claimed 
to  have  proceeded,  were  not  within  the  competency  of  the 
legislature. 

On  appeal,  M'Donald  C.J.  and  Graham  E.J.  agreed  with  the 
first  Court  that  the  provisions  in  question  were  ultra  vires  the 
local  legislature,  and  that  the  indemnity  clause  (s.  26)  did  not 
apply.  Eitchie  J.  thought  that  the  provisions  were  not  ultra 
vires,  and  that  the  House  was  sitting  as  a  Court  of  Eecord  and 
acting  within  its  jurisdiction,  its  members  being  protected 
accordingly.  Weatherbe  J.  thought  that  the  statute  should  be 
construed  as  empowering  the  House  to  deal  with  matters  of 
crime  only  as  an  incident  of  protecting  members  in  their  pro- 
ceedings ;  that  so  construed  it  was  not  ultra  vires,  and  was 
applicable  to  the  proceedings  in  question.  The  Court  being 
equally  divided,  the  judgment  appealed  from  was  affirmed. 
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Cohen,  Q.C.,  Longley  (Attorney-General  for  Nova  Scotia),  J.  C. 
and  Lewis  Coivard,  for  the  appellants,  contended  that  the  1896 
House  of  Assembly  had  power  to  commit  for  contempt  com-  fieldh 
mitted  an  the  face  of  the  Assembly,  and  that  the  respondent  thoma 

had  been  guilty  of  such  contempt.    Reference  was  made  to   

Phillips  V.  Eyre  (1)  and  Doyle  v.  Falconer.  (2) 

[TsE  LoED  Chancelloe.  Those  are  cases  which  illustrate 
the  implied  power  of  the  Legislature.  Here  there  is  a  special 
Act,,  and  the  real  question  is  whether  it  is  intra  vires.] 

But.  apart  from  the  special  statute,  the  House  of  Assembly 
has  powers,  inherent  in  it,  necessary  for  carrying  on  its  business 
as  such j  including  the  power  of  punishing  for  contempts  com- 
mitted in  the  face  of  the  Assembly.  "With  regard  to  the  power 
of  the  Assembly,  as  defined  by,  or  derived  from,  statute,  refer- 
ence* was  made  to  the  Imperial  Act  28  &  29  Vict.  c.  63,  s.  5,  by 
which  the  right  of  representative  colonial  legislatures  to  make 
laws.  •  respecting  their  own  constitution  and  powders  was  con- 
ferred upon  them.  The  British  North  America  Act,  1867,  does 
not  purport  to  take  away  such  right  as  regards  Canada  and  its 
provinces.  By  s.  1  of  38  &  39  Vict.  c.  38,  which  was  substi- 
tuted ior  s.  18  of  the  Act  of  1867,  the  English  Parliament 
defined  the  powers  of  the  Dominion  House  of  Commons ; 
whilst  it  nowhere  in  the  Act  of  1867  or  later  defines  those 
of  the,  Assembly  of  Nova  Scotia.  But  the  Dominion  House  of 
Comtfions  was  created  by  the  Act  of  1867 ;  the  Nova  Scotia 
House  of  Assembly  existed  prior  thereto.  Before  1867  Nova 
Scotia  was  governed  by  a  Lieutenant-Governor  and  Legislative 
Assembly,  who  derived  their  powers  under  s.  5  of  28  &  29  Vict, 
c.  63..  By  s.  88  of  the  Act  of  1867,  the  Nova  Scotia  constitu- 
tion .was  continued  as  it  existed  at  the  date  of  the  Union.  Its 
power,  therefore,  to  enact  the  provisions  of  Revised  Statutes,  c.  3, 
ss.  20  ib  40,  inclusive  (see  especially  ss.  20,  29,30,  31,  and  33), 
relied  upon  by  the  appellants  for  their  defence  in  this  case, 
are  derived  from  28  &  29  Vict.  c.  63.  Beyond  that,  the  Act  of 
1867,  s.  92 — see  especially  sub-ss.  1,  13,  and  15 — must  be  con- 
strued as  conferring  on  the  provincial  legislature  the  exclusive 
right  to  amend  the  constitution  of  the  province,  to  make  laws 
(1)  L.  E.  G  Q.  B.  I.  (2)  L.  E.  1  P.  0.  328,  340. 
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J.  C.       affecting  civil  rights  in  the  province,  and  to  impose  punishment 
1896       for  violating  any  law  of  the  province  made  in  relation  to  any 
Fielding    matter  enumerated  in  s.  92.    Sect.  91  must  be  read  in  conjunc- 
Thomas     ^^^^  with  s.  92,  and  must  not  be  construed  so  as  to  conflict  with 

  the  fair  meaning  of  s.  92.    Eeference  was  made  to  Liquidators 

of  the  Maritime  Bank  of  Gayiada  v.  Beceiver -General  of  Neio 
Brunswick  (1) ;  Attorney -General  of  Ontario  \.  Attorney -General 
for  the  Dominion  (2)  ;  and  to  Citizens'  Insurance  Co.  v.  Far- 
sons.  (3)  It  was  contended  that  ss.  20  to  40,  both  in  their 
general  result  and  in  their  particular  provisions,  are  amend- 
ments of  the  constitution  of  the  province  within  the  meaning 
of  s.  92.  Further,  s.  129  was  referred  to  as  preserving,  and  as 
intended  according  to  its  true  construction  to  preserve,  to  the 
House  of  Assembly  both  the  right  to  pass  laws  enabling  it  to 
commit  for  contempt  and  also  its  existing  powers  to  commit  for 
contempt  and  breach  of  its  orders. 

Edward  Blake,  Q.C.  (of  the  Colonial  Bar),  a>ia.di  Tyrrell  Paine ^ 
for  the  respondent,  contended  that  the  provisions  of  c.  3  of  5th 
series  of  Eevised  Statutes  of  Nova  Scotia  were  ultra  vires  the 
local  legislature.  The  appellants,  they  contended,  could  not 
rely  on  s.  20  of  the  Eevised  Statutes,  5th  series,  c.  3,  because 
that  section  only  covered  cases  not  specifically  provided  for. 
The  present  case  is  specifically  provided  for — if  regarded  as 
libel,  by  s.  29,  sub-s.  1 ;  if  regarded  as  contempt  for  disobedience 
to  an  order  of  the  House,  by  s.  29,  sub-s.  3.  The  respondent's 
case,  however,  with  regard  to  both  s.  20  and  s.  29,  is  that  they 
are  ultra  vires.  They  cannot  be  supported  as  being  an  exercise 
of  the  powers  given  by  the  Colonial  Laws  Validity  Act,  1865, 
s.  5,  for  the  definition  of  colonies  given  in  that  Act  (s.  1)  would 
not  comprise  the  provinces  united  into  the  Dominion  of 
Canada  by  the  British  North  America  Act,  1867.  The  legis- 
lative authority  is  different ;  the  executive  authority  is  different ; 
the  controlling  power  over  legislation  is  different.  Moreover, ' 
the  effect  of  the  British  North  America  Act  is  to  repeal  the 
Colonial  Laws  Validity  Act  so  far  as  the  provinces  are  con- 
cerned.   The  provincial  legislatures  possess  no  powers  of  legis- 

(1)  [1892]  A.  C.  437,  441.  (2)  [1894]  A.  C.  189,  200. 

(3)  7  App.  Gas.  96,  107.  . 
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lation  either  inherent  in  them  or  dating  from  a  time  anterior  to      J.  C. 
the  British  North  America  Act :  Bank  of  Toronto  v.  Lamhe.  (1)  1896 
In  order  to  ascertain  what  the  powers  of  a  provincial  legislature  fieldix^ 
are  you  must  refer  to  s.  92  of  the  British  North  America  Act.  xhomas 

The  appellants  rely  upon  sub-ss.  1,  13,  and  15  of  >that  section.   

Sub-s.  1  gives  the  power  to  amend  the  constitution.  This, 
however,  does  not  involve  the  capacity  to  take  the  extraordinary 
powers  purported  to  be  given  by  the  Revised  Statutes,  5th 
series,  c.  3.  The  capacity  to  take  such  powers  and  the  power 
to  amend  the  constitution  are  different  things,  and  the  Imperial 
Legislature,  when  they  have  intended  to  invest  a  colonial 
legislature  with  the  capacity  to  take  such  powers,  have  used 
apt  words  for  the  purpose.  See  s.  18  of  the  British  North 
America  Act,  s.  5  of  the  Colonial  Laws  Validity  Act,  and  s.  35 
of  the  Victoria  Government  Act,  18  &  19  Vict.  c.  55;  This 
last-mentioned  Act  shews  conclusively  that  the  power  to  amend 
the  constitution  does  not  include  the  capacity  to  assume  such 
powers  as  are  here  claimed,  for  by  s.  60  of  the  Act  the  power 
to  amend  the  constitution  is  fettered  by  conditions  to  which 
the  capacity  of  assuming  such  powers  is  not  subject. 

With  regard  to  sub-s.  13  of  s.  92,  which  gives  the  power  to 
make  laws  in  relation  to  property  and  civil  rights,  the  powers 
taken  are  really  an  interference  with  the  powers  given  to  the 
Dominion  Parliament.  With  reference  to  the  criminal  law 
authorized  by  s.  91,  sub-s.  27,  whether  regarded  from  the  point 
of  view  of  libel  or  contempt,  the  effect  of  the  20th  and  29th 
sections  of  the  Revised  Statutes,  5th  series,  c.  3,  is  to  legislate 
as  to  criminal  matters,  and  the  legislation  only  incidentally  re- 
lates to  civil  rights.  For  this  purpose  its  real  object  and  not 
its  incidental  effect  must  be  regarded  in  order  to  determine 
whether  it  is  within  the  competence  of  the  provincial  legis- 
lature. Sub-s.  15  of  s.  92  has  no  operation  unless  the  law  is 
primarily  in  relation  to  some  matter  coming  within  that  section . 
If  it  is,  then  no  doubt  such  law  may  be  enforced  by  fine,  penalty, 
or  imprisonment. 

If  the  appellants  rely  upon  s.  30  of  the  Revised  Statutes, 
5th  series,  c.  3,  constituting  each  House  of  the  legislature  a 
(1)  12  App.  Cas.  575,  at  pp.  587,  588. 

A.  C.  189G.  3         2  U 


606 


HOUSE  OF  LOEDS 


[1896] 


J.  a       Court  of  Eecord,  that  section  is  ultra  vires  both  for  the  reasons 
1896       given  as  to  ss.  20  and  29  and  because  it  in  effect  appoints  the 
Fielding    judges  of  the  Court  contrary  to  the  provisions  of  s.  96  of  the 
Thomas     British  North  America  Act. 

  There  remains  s.  26  of  the  Eevised  Statutes,  5th  series, 

c.  3,  which  not  only  purports  to  take  away  the  right  of 
action  against  members,  which  it  may  be  is  legislation  with 
regard  to  civil  rights,  but  purports  to  alter  the  criminal  law 
by  giving  the  members  immunity  from  prosecution.  In  fact, 
it  makes  any  such  action  or  prosecution  a  violation  of  the 
chapter,  and,  therefore,  under  s.  31  punishable  as  a  crime. 
Such  an  interference  with  the  liberty  of  the  subject  far  tran- 
scends any  powers  possessed  by  the  Imperial  House  of  Commons, 
is  in  the  highest  degree  tyrannical,  and  cannot  be  within  the 
powers  of  the  provincial  legislature.  If  the  appellants'  conten- 
tions are  correct,  the  provincial  legislatures  have  far  wider 
powers  than  those  possessed  by  the  Dominion  Parliament, 
which  by  38  &  39  Vict.  c.  38,  repealing  s.  18  of  the  British 
North  America  Act,  are  limited  to  thoseipossessed  by  the  Impe- 
rial House  of  Commons  at  the  time  of  the  passing  of  any 
Dominion  Act  taking  such  powers. 

Counsel  for  appellants  w^ere  not  heard  in  reply. 

1896  The  judgment  of  their  Lordships  was  delivered  by 

Juhj  28.  The  Lord  Chancellor.  This  is  an  appeal  from  an  order 
of  the  Supreme  Court  of  Nova  Scotia  dismissing  the  application 
of  the  appellants  for  an  order  that  the  verdict  and  judgment 
entered  for  the  present  respondent  at  the  trial  of  the  action 
before  Townshend  J.  might  be  set  aside  and  judgment  should 
be  entered  for  the  appellants.  By  the  verdict  and  judgment  in 
question  the  appellants  were  found  to  have  unlawfully  assaulted 
and  imprisoned  the  respondent.  The  Supreme  Court  were 
equally  divided.  McDonald  C.J.  and  Graham  E.J.  were  in 
favour  of  confirming  the  judgment,  whilst  Eitchie  J.  and 
Weatherbe  J.  held  that  judgment  should  be  entered  for  the 
appellants.  The  judgment  of  Townshend  J.  therefore  stood 
confirmed. 

The  respondent  was  summoned  to  attend  at  the  Bar  of  the 
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House  of  Assembly  to  answer  a  breach  of  the  privileges  of  the      J.  C. 
House  in  having  published  a  hbel  reflecting  on  a  member  or  1896 
members  of  the  House  (in  connection  with  their  conduct  as  fielding 
members  of  the  House).    He  attended  on  two  occasions,  and  '^homa^ 

on  the  second  occasion  was  ordered  to  withdraw  and  remain  in   

attendance  during  the  debate  which  took  place.  On  being 
called  in  by  the  serjeant-at-arms  by  order  of  the  speaker  he 
refused  to  obey  the  order  and  left  the  precincts  of  the  House. 

It  is  not  denied  that  the  respondent  intentionally  disobeyed 
the  order  of  the  House.  He  was  thereupon  arrested  by  order 
of  the  House,  and  on  being  brought  to  the  Bar  was  adjudged 
to  have  been  guilty  of  a  contempt  of  the  House  committed  in 
the  face  of  the  House,  and  was  committed  to  the  common  gaol 
of  Halifax  for  forty-eight  hours.  Upon  this  he  brought  an 
action  for  assault  and  imprisonment,  and  it  is  from  the  judg- 
ment in  that  action  that  the  present  appeal  is  brought.  The 
appellants  are  sought  to  be  made  liable  by  reason  of  their 
having  voted  as  members  of  the  House  of  Assembly  for  the 
imprisonment  of  the  respondent. 

The  acts  complained  of  were  justified  under  ss.  20,  29,  30,  31 
of  c.  3  of  the  Revised  Statutes  of  Nova^ Scotia,  5th  series.  The 
appellants  also  relied  on  the  indemnity  given  to  members  of  the 
House  of  Assembly  by  s.  26  of  the  same  statute. 

These  sections  are  as  follows  : — 

^'20.  In  all  matters  and  cases  not  specially  provided  for  by 
this  chapter,  or  by  any  other  statute  of  this  province,  the 
legislative  council  of  this  province  and  the  committees  and 
members  thereof  respectively,  shall  at  any  time  hold,  enjo}^  and 
exercise  such  and  the  like  privileges,  immunities  and  powers  as 
shall  be  for  the  time  being  held,  enjoyed  and  exercised  by  the 
senate  of  the  Dominion  of  Canada,  and  by  the  respective  com- 
mittees and  members  thereof,  and  the  House  of  Assembly,  and 
the  committees  and  members  thereof,  respectivelj^  shall,  at  any 
time,  hold,  enjoy  and  exercise  such  and  the  like  privileges,  immu- 
nities and  powers  as  shall  for  the  time  being  be  held,  enjoyed 
and  exercised  by  the  House  of  Commons  of  Canada,  and  by  the 
respective  committees  and  members  thereof  ;  and  such  privileges, 
imnmnitics  and  powers,  of  both  Plouses.  sliall  be  deemed  to  be 
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J.  C.       and  shall  be  part  of  the  general  and  public  law  of  Nova  Scotia, 
1896       and  it  shall  not  be  necessary  to  plead  the  same,  but  the  same 
Fielding    shall  in  all  courts  of  justice  in  this  province,  and  by  and  before 
Thomas         justices  and  others,  be  taken  notice  of  judicially." 

  "26.  No  member  of  either  House  shall  be  liable  to  any  civiH 

action  or  prosecution,  arrest,  imprisonment  or  damages,  by 
reason  of  any  matter  or  thing  brought  by  him  by  petition,  bill^, 
resolution,  motion  or  otherwise,  or  said  by  him  before  such 
House ;  and  the  bringing  of  any  such  action  or  prosecution,  the 
causing  or  effecting  any  such  arrest  or  imprisonment  and  the 
awarding  of  any  such  damages,  shall  be  deemed  violations  of 
this  chapter." 

"  29.  The  following  acts,  matters  and  things  are  prohibited!, 
and  shall  be  deemed  infringements  of  this  chapter  : — 

"1.  Insults  to  or  assaults  or  libels  upon  members  of  either 
House  during  the  session  of  the  legislature." 

The  other  provisions  of  the  section  are  immaterial  to  the 
present  purpose. 

"  30.  Each  House  shall  be  a  Court  of  Eecord,  and  shall  have 
all  the  rights  and  privileges  of  a  Court  of  Eecord  for  the  purpose 
of  summarily  inquiring  into  and  (after  the  lapse  of  twenty-four 
hours)  punishing  the  acts,  matters  and  things  herein  declared 
to  be  violations  or  infringements  of  this  chapter ;  and  for  the 
purposes  of  this  chapter  each  House  is  hereby  declared  to  possess 
all  such  powers  and  jurisdiction  as  may  be  necessary  for  inquir- 
ing into,  judging  and  pronouncing  upon  the  commission  or 
doing  of  any  such  acts,  matters  or  things,  and  awarding  and 
carrying  into  execution  the  punishment  thereof  provided  for  by 
this  chapter,  and  amongst  other  things  each  House  shall  have 
power  to  make  such  rules  as  may  be  deemed  necessary  or  proper 
for  its  procedure  as  such  court  as  aforesaid. 

''31.  Every  person  who  shall  be  guilty  of  an  infringement  or 
violation  of  this  chapter  shall  be  liable  therefor  (in  addition  to 
any  other  penalty  or  punishment  to  which  he  may  by  law  be 
subject)  to  an  imprisonment  for  such  time  during  the  session 
of  the  legislature  then  being  held,  as  may  be  determined  by 
the  House  before  whom  such  infringement  or  violation  shall  be 
inquired  into.    The  nature  of  the  offence  shall  be  succinctly 
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and  clearly  stated  and  set  forth  on  the  face  of  any  warrant  J.  C. 
issued  for  a  commitment  under  this  section."  189G 

It  should  be  mentioned  that  by  an  Act  (Eevised  Statutes  of  fieldi: 
Canada,  49  Vict.  c.  11)  the  Dominion  Parliament  had  already  r^jjo^j^ 

conferred  on  themselves  the  privileges,  immunities,  and  powers   

of  the  House  of  Commons  of  the  United  Kingdom. 

If  it  was  within  the  powers  of  the  Nova  Scotia  Legislature  to 
enact  the  provisions  contained  in  s.  20,  and  the  privileges  of  the 
Nova  Scotia  Legislature  are  the  same  as  those  of  the  House  of 
Commons  of  the  United  Kingdom  as  they  existed  at  the  date 
of  the  passing  of  the  British  North  America  Act,  1867,  there 
can  be  no  doubt  that  the  House  of  Assembly  had  complete 
power  to  adjudicate  that  the  respondent  had  been  guilty  of  a 
breach  of  privilege  and  contempt  and  to  punish  that  breach 
by  imprisonment.  The  contempt  complained  of  was  "a  wilful 
disobedience  to  a  lawful  order  of  the  House  to  attend. 

The  authorities  summed  up  in  Burdett  v.  Abbot  (1),  and 
followed  in  the  case  of  The  Sheriff  of  Middlesex  (2),  establish 
beyond  all  possibility  of  controversy  the  right  of  the  House  of 
Commons  of  the  United  Kingdom  to  protect  itself  against 
insult  and  violence  by  its  own  process  without  appeahng  to 
the  ordinary  courts  of  law  and  without  having  its  process 
interfered  with  by  those  courts. 

The  respondent,  however,  argues  that  the  Act  of  the  pro- 
vincial legislature  which  undoubtedly  creates  the  jurisdiction 
and  further  indemnified  members  of  it  against  any  proceedings 
for  their  conduct  or  votes  in  the  House  by  the  ordinary  courts 
of  law  is  ultra  vires. 

According  to  the  decisions  which  have  been  given  by  this 
Board  there  is  no  doubt  that  the  provincial  legislature  could 
not  confer  on  itself  the  privileges  of  the  House  of  Commons  of 
the  United  Kingdom,  or  the  power  to  punish  the  breach  of 
those  privileges  by  imprisonment  or  committal  for  contempt 
without  express  authority  from  the  Imperial  Legislature.  By 
s.  1  of  38  &  39  Vict.  c.  38,  which  was  substituted  for  s.  18  of 
the  British  North  America  Act,  1867,  it  was  enacted  that  the 
privileges,  immunities  and  powers  to  be  held,  enjoyed  and 
(1)  14  East,  1.  C-0  11  AJ.  K. 
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J.  C.       exercised  by  the  Dominion  House  of  Commons  should  be  such 
1896       as  should  be  from  time  to  time  defined  by  the  Act  of  Parliament 
Fielding    0^  Canada,  but  SO  that  any  Act  of  the  Parliament  of  Canada 
Thomas     defining  such  privileges,  immunities  or  powers  should  not 

  confer  any  privileges,  immunities  or  powers  exceeding  those  at 

the  passing  of  such  Act  held,  enjoyed  and  exercised  by  the 
Commons  House  of  Parliament  of  the  United  Kingdom  and  by 
the  members  thereof.  There  is  no  similar  enactment  in  the 
British  North  America  Act,  1867,  relating  to  the  House  of 
Assembly  of  Nova  Scotia,  and  it  was  argued,  therefore,  that  it 
was  not  the  intention  of  the  Imperial  Parliament  to  confer  such 
a  power  on  that  legislature.  But  it  is  to  be  observed  that  the 
House  of  Commons  of  Canada  was  a  legislative  body  created 
for  the  first  time  by  the  British  North  America  Act,  and  it 
may  have  been  thought  expedient  to  make  express  provision  for 
the  privileges,  immunities  and  powers  of  the  body  so  created 
which  was  not  necessary  in  the  case  of  the  existing  Legislature 
of  Nova  Scotia.  By  s.  88  the  constitution  of  the  Legislature 
of  the  Province  of  Nova  Scotia  was  subject  to  the  provisions  of 
the  Act  to  continue  as  it  existed  at  the  union  until  altered  by 
authority  of  the  Act.  It  was  therefore  an  existing  legislature 
subject  only  to  the  provisions  of  the  Act.  By  s.  5  of  the 
Colonial  Laws  Vahdity  Act  (28  &  29  Yict.  c.  63)  it  had  at  that 
time  full  power  to  make  laws  respecting  its  constitution,  powers 
and  procedure.  It  is  difficult  to  see  how  this  power  was  taken 
ay^ay  from  it,  and  the  power  seems  sufficient  for  the  purpose. 

Their  Lordships  are,  however,  of  opinion  that  the  British 
North  America  Act  itself  confers  the  power  (if  it  did  not  already 
exist)  to  pass  Acts  for  defining  the  powers  and  privileges  of  the 
provincial  legislature.  By  s.  92  of  that  Act  the  provincial 
legislatures  may  exclusively  make  laws  in  relation  to  matters 
coming  within  the  classes  of  subjects  enumerated  (inter  alia), 
the  amendment  from  time  to  time  of  the  constitution  of  the 
province,  with  but  one  exception,  namely,  as  regards  the  office 
of  Lieutenant-Governor. 

It  surely  cannot  be  contended  that  the  independence  of  the 
provincial  legislatures  from  outside  interference,  its  protection, 
and  the  protection  of  its  members  from  insult  while  in  the  dis- 
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charge  of  their  duties,  are  not  matters  which  may  be  classed  as      J.  C. 
part  of  the  constitution  of  the  province,  or  that  legislation  on  1896 
such  matters  would  not  be  aptly  and  properly  described  as  part  fielding 
of  the  constitutional  law  of  the  province.  Thomas 

It  is  further  argued  that  the  order  which  the  respondent  dis-   

obeyed  was  not  a  lawful  order,  or  one  which  he  was  under  any 
obligation  to  obey.  The  argument  seems  to  be  that  the  original 
cause  of  complaint  was  a  libel ;  that  though  the  particular 
breach  of  the  Act  complained  of  was  the  disobedience  to  the 
orders  of  the  House,  yet  as  those  orders  were  issued  in  reference 
to  a  certain  petition  presented  to  the  House  the  contents  of 
which  were  alleged  to  be  libellous  and  during  the  investigation 
of  the  question  who  was  responsible  for  its  presentation,  and  as 
it  must  be  assumed  that  a  libel  is  a  matter  beyond  the  jurisdic- 
tion of  the  House  to  be  inquired  into,  inasmuch  as  libel  is  a 
criminal  offence  and  the  criminal  law  is  one  of  the  matters 
reserved  for  the  exclusive  jurisdiction  of  the  Dominion  Parlia- 
ment, the  whole  matter  was  ultra  vires,  and  both  the  members 
who  voted  and  the  officers  who  carried  out  the  orders  of  the 
House  are  responsible  to  an  ordinary  action  at  law. 

Their  Lordships  are  unable  to  acquiesce  in  any  such  conten- 
tion. It  is  true  that  the  criminal  law  is  one  of  the  subjects 
reserved  by  the  British  North  America  Act  for  the  Dominion 
Parliament ;  but  that  does  not  prevent  an  inquiry  into  and  the 
punishment  of  an  interference  with  the  powers  conferred  upon 
the  provincial  legislatures  by  insult  or  violence.  The  legis- 
lature has  none  the  less  a  right  to  prevent  and  punish  obstruc- 
tion to  the  business  of  legislation  because  the  interference  or 
obstruction  is  of  a  character  which  involves  the  commission  of 
a  criminal  offence,  or  brings  the  offender  within  reach  of  the 
criminal  law.  Neither  in  the  House  of  Commons  of  the  United 
Kingdom  nor  the  Nova  Scotia  Assembly  could  a  breach  of  the 
privileges  of  either  body  be  regarded  as  subjects  ordinarily 
included  within  that  department  of  state  government  which  is 
known  as  the  criminal  law. 

The  effort  to  drag  such  questions  before  the  ordinary  courts 
when  assaults  or  libels  have  been  in  question  in  the  British 
Houses  of  Legislature  have  been  invariably  unsuccessful,  ai?id 
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J.  a       it  may  be  observed  that  1  Wm.  &  M.,  Sess.  II.,  c.  2,  s.  1,  sub- 
1896       s.  9,  "  That  the  freedom  of  speech,  and  debates  or  proceedings 
Fielding         ParHament,  ought  not  to  be  impeached  or  questioned  in 
Thomas  court  or  place  out  of  Parliament,"  is  declaratory  and  not 

  enacting. 

Their  Lordships  are,  therefore,  of  opinion  that  s.  20  of  the 
Provincial  Act  is  not  ultra  vires  and  affords  a  defence  to  the 
action.  It  may  be  that  ss.  30,  31  of  the  Provincial  Act  if 
construed  literally  and  apart  from  their  context  v^ould  be  ultra 
vires.  Their  Lordships  are  disposed  to  think  that  the  House 
of  Assembly  could  not  constitute  itself  a  Court  of  Eecord  for 
the  trial  of  criminal  offences.  But  read  in  the  light  of  the 
other  sections  of  the  Act,  and  having  regard  to  the  subject- 
matter  v^ith  v^hich  the  Legislature  v^as  dealing,  their  Lord- 
ships think  that  those  sections  were  merely  intended  to  give 
to  the  House  the  pov^^ers  of  a  Court  of  Eecord  for  the  purpose 
of  dealing  v^ith  breaches  of  privilege  and  contempt  by  way  of 
committal.  If  they  mean  more  than  this,  or  if  it  be  taken  as 
a  power  to  try  or  punish  criminal  offences  otherwise  than  as 
incident  to  the  protection  of  members  in  their  proceedings, 
s.  30  could  not  be  supported. 

It  is  to  be  observed  that  in  the  case  of  Barton  v.  Taylor  (1), 
referred  to  by  one  of  the  learned  judges  below,  is  no  authority 
in  favour  of  the  contention  here.  ISTo  statute  was  there  relied 
upon,  but  the  Legislative  Assembly  itself  in  that  case  had  in 
pursuance  of  statutory  powers  adopted  certain  standing  rules 
or  orders  for  the  orderly  conduct  of  the  business  of  the  assembly. 
The  trespasses  complained  of  were  adjudged  by  this  Board  not 
to  be  justifiable  under  the  standing  orders.  It  was  then  sought 
to  justify  the  acts  in  question  as  being  within  a  power  incident 
to  or  inherent  in  a  Colonial  Legislative  Assembly.  This  Board 
refused  to  adopt  that  contention,  but  their  Lordships  expressly 
added:— 

"  They  think  it  proper  to  add  that  they  cannot  agree  with 
the  opinion  which  seems  to  have  been  expressed  by  the  Court 
below,  that  the  powers  conferred  upon  the  Legislative  Assembly 
by  the  Constitution  Act  do  not  enable  the  Assenably  '  to  adopt 
(1)  11  App.  Cas.  197. 
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from  the  Imperial  Parliament,  or  to  pass  by  its  own  authority,      J.  C. 
any  standing  order  giving  itself  the  power  to  punish  an  obstruct-  189G 
ing  member,  or  remove  him  from  the  chamber,  for  any  longer  fieldixg 
period  than  the  sitting  during  which  the  obstruction  occurred.'  thomas 

This,  of  course,  could  not  be  done  by  the  Assembly -alone  with-   

out  the  assent  of  the  Governor.  But  their  Lordships  are  of 
opinion  that  it  might  be  done  with  the  Governor's  assent ;  and 
that  the  express  powers  given  by  the  Constitution  Act  are  not 
limited  by  the  principles  of  common  law  applicable  to  those 
inherent  powers  which  must  be  implied  (without  express  grant) 
from  mere  necessity,  according  to  the  maxim.,  Quando  lex 
aliquid  concedit,  concedere  videtur  et  illud,  sine  quo  res  ipsa 
esse  non  potest.  Their  Lordships'  affirmance  of  the  judgment 
appealed  from  is  founded  on  the  view,  not  that  this  could  not 
have  been  done,  but  that  it  was  not  done,  and  that  nothing 
appears  on  the  record  which  can  give  the  resolution  suspending 
the  respondent  a  larger  operation  than  that  which  the  Court 
below  has  ascribed  to  it." 

But  independently  of  these  considerations  the  provisions  of 
s.  26  of  the  Act  of  the  provincial  legislature  would  in  their 
Lordships'  opinion  form  a  complete  answer  to  the  action  even 
if  the  act  complained  of  had  been  in  itself  actionable.  Their 
Lordships  are  here  dealing  with  a  civil  action,  and  they  think 
it  sufficient  to  say  that  the  legislature  could  relieve  members 
of  the  House  from  civil  liability  for  acts  done  and  words  spoken 
in  the  House  whether  they  could  or  could  not  do  so  from 
liability  to  a  criminal  prosecution. 

No  such  question  as  that  which  arose  in  Barton  v.  Taylor  (1) 
arises  here.  All  these  matters — the  express  enactment  of  the 
privileges  of  the  House  of  Commons  of  the  United  Kingdom — 
the  express  power  to  deal  with  such  acts  by  the  Provincial 
Assembly — the  express  indemnity  against  an}^  action  at  law 
for  things  done  in  the  Provincial  Parliament,  are  all  explicitly 
given,  and  the  only  arguable  question  is  that  which  their  Lord- 
ships have  dealt  with,  namely,  whether  it  was  within  the 
power  of  the  provincial  legislature  to  make  such  laws. 

For  these  reasons  their  Lordships  will  humbly  recommend 

(1)  1 1  App.  Cas.  107. 
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J.  0.       to  Her  Majesty  that  the  judgment  in  this  case  should  be 
1896       reversed  and  judgment  entered  for  the  appellants  here  [the 
Fielding    defendants  below]  with  costs.    The  respondent  must  pay  the 

Thomas      COSts  of  this  appeal. 

Solicitors  for  appellants  :  Hill,  Son  dt  Bickards. 
Solicitors  for  respondent :  Pai?ies,  Blyth  do  Huxtable, 
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SMITH  (Officlil  Liquidator  of  the  Bonang)  ^pp^LL  \^  t 
}^         Gold  Mining  Company,  Limited)    .    .    .  j  -  -  ? 

Nov.  15.  j^^jy 

!^      BKOWN  Eespondent. 

July  28.      ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

Laiu  of  New  South  Wales — Comjjanies  Act,  1874,  s.  57 — English  Companies 
Act,  1867,  s.  25 — Contract — Shares  deemed  to  he  fully  paid  up — Liahility. 

Where  the  members  of  a  syndicate  resolved  to  form  a  company,  dis- 
tributing the  shares  therein  rateably  amongst  themselves  according  to  the 
extent  of  their  interests  in  the  syndicate  property,  the  same  to  be  deemed 
in  great  part  paid  up,  and  a  deed  of  sale  of  their  property  was  executed 
by  their  trustees  to  a  trustee  for  the  company,  afterwards  filed  with 
the  registrar  and  adopted  by  the  directors,  which  embodied  the  above 
resolution : — 

Held,  that  the  deed  of  sale  was  not  a  contract  within  the  meaning  of 
s.  57  of  the  Colonial  Act  of  1874,  corresponding  with  s.  25  of  the  English 
Companies  Act  of  1867,  so  as  to  protect  the  shares  from  liability  to  calls 
in  respect  of  the  amounts  which  were  to  be  deemed  as  paid  up.  It  did 
not  effect  a  genuine  transfer  of  property  in  respect  of  which  shares  deemed 
to  be  paid  up  formed  part  of  the  consideration  ;  nor  were  any  legal  rights 
or  liabilities  created  thereby. 

Hartley'^s  Case  (L.  R.  10  Ch.  157)  distinguished. 

Appeal  by  special  leave  from  an  order  of  the  Supreme  Court 
(Nov.  13,  1893)  affirming  an  order  of  Manning  J.  (Aug.  25, 
1893),  which  dismissed  an  application  by  the  appellant  that  the 

*  Present:  The  Lokd  Chancelloe,  Lord  Herschell,  Lord  Watson,  Lord 
HoBHousE,  Lord  Macnaghten,  Lord  Morris,  Lord  Davey,  and  Sir  Richard 
Couch. 
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respondent  should  be  settled  on  the  list  of  contributories  in  J.  c. 
respect  of  366  shares  in  the  Bonang  Gold  Mining  Company,  1896 
Limited.  Sh^^h 

The  company  was  constituted  under  the  New  South  ^/Vales  brown 

Companies  Act,  1874,  which  is  based  upon,  and  is  in  many   

respects  identical  with,  the  English  Companies  Acts,  1862-1867  ; 
s.  57  corresponding  with  s.  25  of  the  English  Act  of  1867. 

In  liquidation  the  appellant,  under  the  circumstances  stated 
in  their  Lordships'  judgment,  placed  the  respondent  on  the  Hst 
of  contributories  in  respect  of  2032  shares  of  which  he  was  the 
registered  holder,  having  paid  only  35.  in  cash  in  respect  of 
their  nominal  value  of  20^.  each.  The  appellant  credited  him 
with  a  further  sum  of  3^.  as  an  equitable  allowance  for  the  true 
value  of  the  property  taken  over  and  worked  by  the  company, 
and  claimed  that  there  was  a  further  liability  on  the  shares  to 
the  extent  of  14^.  each. 

The  respondent  claimed  that  the  shares  should  be  deemed  to 
have  been  fully  paid  up  in  respect  of  the  175.,  over  and  above 
the  35.  paid  in  cash,  by  virtue  of  a  contract  dated  July  30, 
1888,  which  it  was  contended  was  within  the  meaning  of  s.  57 
of  the  Colonial  Act. 

The  master  excluded  the  whole  2032  shares  from  the  list  on 
the  ground  that  the  shares  had  been  issued  in  pursuance  of  the 
contract  of  July  30. 

Manning  J.  ordered  that  the  respondent  should  be  retained 
on  the  list  in  respect  of  1666  shares,  and  excluded  in  respect  of 
366  shares.  He  held  that  the  contract  was  within  s.  57,  but 
that  the  respondent,  having  subscribed  the  memorandum  of 
association  in  respect  of  1666  shares,  must  be  held  to  have  taken 
them  on  the  registration  of  the  company,  which  was  the  day 
before  the  contract  of  July  30  was  filed.  As  regards  the  366 
shares,  they  had  been  issued  after  the  filing  of  the  contract. 

The  respondent  did  not  appeal  as  regards  the  1666  shares, 
and  the  Full  Court  dismissed  the  appellant's  appeal  as  regards 
the  366  shares. 

That  appeal  was  on  the  grounds — (1.)  that  the  company  was 
not  a  party  to  the  contract ;  (2.)  that  a  company  cannot  ratify 
a  contract  entered  into  on  its  behalf  before  incorporation ;  (3.) 
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J.  C.       that  there  was  no  formal  act  on  the  part  of  the  company  so  as 
1896      to  make  the  contract  the  contract  of  the  company.  The 
Smith     reasons  of  the  Full  Court  were  as  follows  : — 
^^Qy^^        "  It  is  impossible  to  distinguish  this  case  from  Hartley's.  (1) 

  "  That  was  a  decision  of  the  Court  of  Appeal  in  England 

presided  over  by  Lord  Cairns,  one  of  the  most  eminent  Lord 
Chancellors  of  England,  who  was  not  likely  to  use  loose  or  ill- 
considered  language  in  delivering  the  judgment  of  the  Court. 
It  is  said  that  that  case  is  in  conflict  with  subsequent  authorities, 
and  it  may  be  that,  as  Manning  J.  has  put  it,  the  case  is  in 
conflict  with  the  reasoning  which  has  guided  later  decisions ; 
but  on  looking  at  the  cases  referred  to  by  Manning  J.,  it  is 
clear  that  they  are  not  themselves  in  conflict,  as  the  facts  are 
entirely  different  from  the  facts  in  Hartley's  Case.  (1)  In  those 
later  cases  there  was  no  contract  of  any  kind :  either  it  was 
executed  in  escrow,  as  was  the  case  in  Dalton  Time  Loch  Co.  v. 
Dalton  (2),  or  the  document  purporting  to  be  a  contract  was 
executed  by  a  non-existent  body,  as  In  re  Anglo-Colonial  Syndi- 
cate Limited.  (3)  Here  there  is  an  actual  valid  contract  made 
by  a  person  who  was  a  trustee  holding  property  for  the  proposed 
company.  Lord  Cairns  in  Hartley's  Case  (1)  points  out  that 
the  section  does  not  require  the  contract  to  be  executed  by  the 
company  so  long  as  there  is  a  valid  contract  registered  which  is 
enforceable  against  someone.  I  have  said  that  the  reasons 
given  in  support  of  the  later  decisions  may  be  in  conflict  with 
the  decision  given  in  Hartley's  Case  (1) ;  but  of  this  I  am  by  no 
means  sure,  seeing  that  the  facts  are  so  different. 

"Assuming  that  they  are  in  conflict,  this  Court,  sitting  as  a 
Court  of  first  instance  so  far  as  the  Privy  Council  is  concerned, 
cannot  take  on  itself  to  overrule  a  decision  of  the  Court  of 
Appeal  in  England  unless  it  sees  that  there  is  another  decision 
of  the  Court  of  Appeal  directly  in  conflict.  Under  such  circum- 
stances we  might  be  driven  to  say  which  decision  was  in  our 
opinion  correct.  If  the  decision  in  Hartley's  Case  (1)  is  not 
correct  it  must  be  rectified  by  the  Privy  Council ;  but  I  very 
much  doubt  whether  in  view  of  the  fact  that  that  case  has 


(1)  L.  E.  10  Ch.  157.  (2)  66  L.  T.  704. 

(3)  65  L.  T.  847. 
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remained  in  the  books  unreversed  for  eighteen  years  the  Privy      J.  C. 
Council  itself  would  think  fit  to  interfere,  even  on  the  assump-  189G 
tion  that  if  the  facts  came  before  them  for  the  first  time  free  Smith 
from  the  decision  in  that  case  they  might  decide  the  point  in  brown 

the  opposite  way.  »   

"  Considering  the  number  of  companies  both  in  England  and 
this  Colony  that  not  improbably  have  been  guided  by  the 
decision  in  Hartley's  Case  (1),  believing  it  to  be  a  correct 
exposition  of  the  law,  inasmuch  as  it  has  never  been  expressly" 
dissented  from  or  overruled,  incalculable  damage  might  be  done 
if  the  course  suggested  were  adopted.  In  following  Hartley's 
Case  (1)  we  are  at  any  rate  on  the  safe  side.  The  appeal  will 
therefore  be  dismissed." 

The  hearing  of  the  appeal  by  their  Lordships  was  begun  on 
November  15,  but  was  adjourned  for  a  fuller  attendance  of  the 
Committee. 

Bray  and  Malcolm  Macnaghten,  for  the  appellant,  contended 
that  the  deed  of  sale  of  July  30,  1888,  filed  with  the  registrar 
was  not  a  contract  within  the  meaning  of  s.  57  of  the  Colonial 
Companies  Act,  1874.  When  fully  examined  in  relation  to  all 
the  surrounding  circumstances,  it  is  not  a  contract  at  all.  No 
one  was  bound  by  it,  nor  was  it  enforceable  against  any  body. 
The  company  was  not  a  party  to  it,  was  not  bound  by  it  at  the 
time  of  registration,  or  at  any  subsequent  date.  The  allottees 
of  the  shares  were  not  parties  to  it,  never  signed  it,  and  did  not 
come  thereby  under  any  obligation  to  take  shares.  As  a  matter 
of  fact  the  allottees  accepted  the  shares,  but  it  was  optional 
with  them  to  refuse  them,  and  they  did  not  accept  on  terms 
of  any  binding  contract  to  that  effect  within  the  meaning  of 
s.  57,  but  merely  in  pursuance  of  an  antecedent  arrangement 
inter  se  and  for  their  own  convenience.  The  deed  in  effect 
embodied  a  mere  resolution  by  certain  parties  interested  in  land 
that  they  would  continue  to  hold  it  in  a  different  manner  as 
a  company,  and  not  as  a  syndicate ;  but  there  was  no  contract 
creating  rights  and  imposing  liabiHties  in  pursuance  of  wliicli 

(1)  L.  11.  10  Ch.  157. 
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and  by  force  of  s.  57  the  allottees  of  the  shares  in  the  com- 
pany so  formed  were  legally  discharged  of  their  liability  to 
pay  up  the  amount  thereof.  Eeference  was  made  to  Kelne?'  v. 
Baxter  (1) ;  Touche  v.  Metropolitan  By.  Warehousing  Co.  (2)  ; 
Melhado  v.  Borto  Alegre  By.  Go.  (3) ;  Spiller  v.  Baris  Skating 
Bink  Co.  (4) ;  In  re  Empress  Engineering  Co.  (5) ;  In  re 
Northumberland  Avenue  Hotel  Co.  (6) ;  In  re  South  Wales 
Atlantic  Steamship  Co.  (7) ;  Ex  parte  Menzies  (8) ;  Balton 
Time  Loch  Co.  v.  Dalton  (9) ;  Firmstone's  Case  (10) ;  Eisner 
and  McArthur's  Case,  (11) 

The  respondent  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 

LoED  HoBHOUSE.  The  appeal  in  this  case  raises  a  question 
of  a  class  which  frequently  arises  in  the  winding-up  of  joint 
stock  companies — namely,  the  question  whether  a  registered 
shareholder  is  entitled  to  escape  contribution  on  the  ground 
that  the  calls  on  his  shares  are  to  be  taken  as  having  been  paid 
up  wholly  or  partially. 

At  the  date  of  the  winding-up  the  respondent  was  the  regis- 
tered holder  of  2032  11.  shares.  He  contended  that  they  were 
fully  paid  up — 3s.  by  actual  payments,  and  the  balance  of  17s. 
by  contract.  As  to  1666  shares  his  claim  has  been  rejected, 
and  so  far  there  is  no  further  contest.  As  to  the  remaining 
366  shares  his  claim  has  been  sustained,  and  the  official 
liquidator  appeals  from  that  decision.  A  number  of  other 
shareholders  are  in  the  same  position,  and  their  interests  are 
affected  by  this  appeal ;  but,  unfortunately,  no  one  appears  to 
oppose  it. 

The  company  was  formed  under  the  Companies  Act,  1874, 
the  57th  section  of  which  is  to  the  same  purport  with  s.  25  of 
the  English  Act  of  1867.  Every  share  is  to  be  taken  as  subject 
to  the  payment  of  its  whole  amount  in  cash,  unless  otherwise 


(1)  L.  E.  2  C.  P.  171. 

(2)  L.  E.  6  Ch.  671. 

(3)  L.  E.  9  C.  P.  503. 

(4)  7Cli.  D.  368. 


(6)  33  Ch.  D.  16. 

(7)  2  Ch.  D.  763. 

(8)  43  Ch.  D.  118. 


(5)  16  Ch.  D.  125. 


(9)  66  L.  T.  (N.S.)  704. 

(10)  L.  E.  20  Ecj.  524. 


(11)  [1895]  2  Ch.  759. 
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determined  by  contract  duly  made  in  writing  and  filed  with      J.  C. 
the  Eegistrar  of  Joint  Stock  Companies  at  or  before  the  issue  isdc 
of  the  shares.    It  is  the  common  case  that  the  respondent  has  Smith 
paid  only  Ss.  on  the  shares  which  are  of  the  nominal  value  of  browx 
1/. ;  and  that  the  balance  of  175.  was  the  subject  of  negotiations 
before  the  company  was  formed.    The  question  between  the 
respondent  and  the  company  is  whether  the  175.  are  to  be 
taken  as  paid  up  by  virtue  of  (a)  a  contract  in  writing^  {b)  filed 
with  the  registrar  (c)  before  the  issue  of  the  shares. 

On  March  8,  1888,  Messrs.  Fletcher  offered  the  property 
afterwards  worked  by  the  company  to  a  syndicate  of  twenty 
persons,  each  contributing  5001.  Upon  this  offer  a  syndicate 
was  formed  of  more  than  twenty  persons,  some  of  whom  took 
a  fortieth  share  instead  of  a  twentieth.  They  in  effect  pur- 
chased the  property  of  Messrs.  Fletcher  for  10,000/.,  and.it  has 
been  duly  paid  for. 

The  next  document  is  a  deed  by  which  four  gentlemen, 
named  Walford,  Laidley,  Dibbs,  and  Taylor,  declared  them- 
selves trustees  of  the  property  in  question  for  the  syndicate, 
w^hose  members  were  named  in  a  schedule  with  the  share  of 
each  opposite  his  name.  The  deed  appears  to  have  been 
executed  by  the  four  trustees  in  April,  1888,  but  it  is  not  dated, 
and  is  not  executed  by  any  other  members  of  the  syndicate. 
Walford,  Taylor,  and  Dibbs  were  themselves  along  with  twent}' 
others  named  in  the  schedule  as  members  of  the  syndicate,  and 
the  shares  ascribed  to  the  twenty-three  are  thirty-nine  fortieths 
of  the  whole. 

On  July  12,  1888,  the  syndicate  met  and  resolved  that  a 
company  should  be  formed  with  a  capital  divided  into  100,000 
shares,  and  the  shares  allotted  pro  rata  among  the  syndicate 
and  issued  as  paid  up  to  175.  per  share.  After  this  it  seems 
that  the  syndicate  acted  as  if  a  company  had  been  formed  ;  and 
among  other  acts  they  allotted  shares,  though  no  certificates 
were  issued  till  the  month  of  October. 

On  July  30  a  deed  was  executed  by  Dibbs,  Taylor,  AValford, 
and  Laidley  (who  are  called  the  vendors),  as  trustees  for  the 
syndicate  comprised  of  the  persons  named  in  the  schedule 
thereto  of  the  one  part,  and  McKellar  (who  is  called  the  trustee) 
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J.  c.  of  the  other  part.  Thereby  the  vendors  purport  to  agree  with 
1896  the  trustee  that  a  Hmited  KabiHty  company  shall  be  formed  for 
^^jj  working  the  mining  property  in  question,  which  the  vendors 
purport  to  sell  and  the  trustee  for  the  projected  company 
purports  to  buy.  The  deed  contained  the  following  clauses : — 
"  3.  That  the  capital  of  the  said  company  shall  be  one 
hundred  thousand  pounds  in  one  hundred  thousand  shares  of 
one  pound  each,  which  shall  be  deemed  to  be  and  issued  as 
paid  up  to  seventeen  shillings  per  share,  and  subject  to  a 
liability  of  three  shillings  per  share  and  no  more." 

"5.  That  the  consideration  for  the  before-mentioned  sale 
and  for  the  transfer  of  the  said  property  to  the  said  company 
after  formation  shall  be  the  issue  of  one  hundred  thousand 
shares  paid  up  to  the  extent  of  seventeen  shillings,  and  with  a 
liability  of  three  shillings  per  share,  duly  allotted  to  the  persons 
named  and  in  the  numbers  set  out  in  the  said  schedule. 

"  6.  The  said  trustee  for  and  on  behalf  of  the  said  proposed 
company  agrees  that  the  one  hundred  thousand  shares  in  such 
company  shall  be  issued  to  the  subscribers  therefor  on  the 
following  terms :  namely  that  the  sum  of  seventeen  shillings 
per  share,  which  represents  the  sum  at  which  the  proprietors 
value  the  property  to  be  transferred  by  the  company,  shall  be 
deemed  to  have  been  paid  on  each  share  by  such  transfer,  and 
that  such  shares  shall  have  a  liability  thereon  of  three  shillings 
per  share  and  no  more  ;  and  such  three  shillings  may  be  called 
up  by  direction  of  the  company  from  time  to  time  as  the  money 
is  required  for  developing  the  property. 

"  7.  That  within  thirty  days  after  the  registration  of  the 
company  this  agreement  shall  be  adopted  by  the  board  of 
directors  of  the  said  company  by  a  resolution  which  shall  be 
duly  entered  on  the  minutes  of  the  proceedings  of  the  said 
company. 

8.  That  the  said  trustee  shall  incur  no  personal  liability 
whatever  in  respect  of  this  agreement." 

In  the  schedule,  which  contains  the  names  of  the  syndicate 
and  their  shares  in  the  concern,  the  respondent  appears  as  the 
holder  of  1666  shares.  The  syndicate  now  consisted  of  twenty- 
six  persons,  Laidley  and  two  others  having  been  added  since 
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the  deed  of  April.  The  whole  100,000  shares  were  distributed  J.  C. 
among  them.  1896 

The  memorandmxL  of  association  is  dated  August  8.  By  the  ^^^itk 
5th  and  6th  clauses  the  terms,  conditions,  and  objects  of  the  browi. 

agreement  of  July  30  are  adopted.    The  memorandum  is  signed   

by  nine  shareholders,  among  whom  is  the  respondent,  signing 
for  1666  shares.  On  September  6  the  memorandum  and  also 
the  articles  of  association  were  filed  with  the  registrar,  and  the 
company  was  then  completely  formed.  On  the  next  day  the 
deed  of  July  30  was  filed.  On  September  14  the  directors 
passed  a  resolution  adopting  that  agreement.  This  resolution 
has  never  been  filed. 

The  master  in  equity  held  that  the  respondent  ought  to  be 
excluded  from  the  list  of  contributories.  The  official  liquidator 
appealed,  and  the  case  was  heard  by  Manning  J.  That  learned 
judge  held  that  the  1666  shares  for  which  the  respondent 
signed  the  memorandum  of  association  were  issued  to  him  on 
September  6  when  the  memorandum  was  filed.  Therefore 
they  could  not  be  protected  by  the  agreement  of  July  30,  which 
was  not  filed  till  September  7. 

The  remaining  shares,  held  by  the  respondent,  were  issued 
later.  As  regards  them,  Manning  J.  states  that  his  own  opinion, 
apart  from  decided  cases,  would  be  that,  in  order  to  give  pro- 
tection under  s.  57,  there  ought  to  be  filed  a  formal  document 
under  the  seal  of  the  company,  acknowledging  itself  bound  by 
the  agreement  relied  on.  But  then  he  thinks  that  the  decision 
in  Hartley's  Case  (1)  compels  him  to  hold  that  the  agreement 
of  July  30,  which  was  registered  before  the  issue  of  the  366 
shares,  is  such  an  agreement  as  satisfies  the  57th  section.  For 
this  reason  he  made  an  order  dated  August  25,  1893,  by  which 
he  varied  the  master's  certificate  to  the  extent  of  makinsf  the 

o 

respondent  a  contributory  for  1666  shares,  with  a  liability  to 
the  extent  of  14,9.  a  share  and  to  no  further  extent. 

The  respondent  did  not  appeal  from  this  order.  The  official 
liquidator  appealed  for  the  purpose  of  making  the  respondent 
a  contributory  for  the  other  366  shares.  The  Full  Court, 
without  going  into  the  other  arguments,  expressed  their  con- 
(I)  L.  R.  10  Ch.  157. 

A.  C.  1896.  3         2  X 
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J.  C.  currence  in  Manning  J.'s  view  of  the  effect  of  Hartley's  Case  (1)^ 
1896       and  they  dismissed  the  appeal. 

Smith  Their  Lordships  have  been  furnished  with  a  copy  of  the 
Brown     agreement  in  Hartley's  Case.  (1)    It  was  made  between  a  Mr. 

  Boden  of  the  one  part,  and  a  Mr.  Field  of  the  other  part. 

Field  is  described  as  the  agent  of  a  company  then  being  formed,, 
and  of  the  promoters  thereof.  Boden  agrees  to  sell  and  Field 
to  purchase  certain  property  at  the  price  of  6000Z.,  to  be  paid 
as  to  4800L  by  an  equivalent  amount  of  fully  paid-up  shares  in 
the  intended  company,  and  as  to  1200^.  in  cash  after  the  regis- 
tration of  the  company.  If  the  company  should  fail  within 
thirty  days  of  registration  to  adopt  the  agreement  the  vendor 
was  to  be  at  liberty  to  annul  the  sale.  After  the  formation  oi' 
the  company,  but  before  the  registration  of  the  agreement 
under  the  Act  of  1867,  200  of  the  vendor's  paid-up  shares  were 
issued  to  his  assignee  or  nominee  Hartley,  After  the  issue,, 
registration  of  the  agreement,  which  had  been  previously  over- 
looked, was  effected.  Then  the  200  issued  shares  were  cancelled 
and  240  new  ones  allotted  to  Hartley.  Those  proceedings, 
gave  rise  to  two  questions.  First,  the  official  liquidator  put 
Hartley  on  the  list  in  respect  of  the  200  cancelled  shares  ;  and 
the  question  was  whether  the  cancellation  was  valid.  The 
Court  held  that  it  was,  pointing  out  that  200  paid-up  shares- 
were  part  of  the  purchase-money,  and  that  if  they  were  not. 
granted  the  vendor  would  to  that  extent  be  still  unpaid- 
Owing  to  inadvertence,  the  200  shares  first  issued  were  liable 
to  calls,  and  in  rectifying  that  mistake  the  company  were  only 
-  doing  without  suit  what  the  Court  would  have  ordered  them, 
to  do. 

Their  Lordships  notice  these  facts  because  in  the  authorized 
Law  Kepoets  (2)  the  statement  of  the  case  is  confined  to  the^ 
cancelled  shares,  and,  except  for  one  passage  in  Lord  Cairns' 
judgment,  there  is  nothing  to  shew  that  the  sufficiency  of  the- 
agreement  was  in  controversy.  But  from  other  reports  (3)  it 
is  clear  that  the  official  liquidator  put  Hartley  on  the  list  in 
respect  of  the  240  new  shares  as  well  as  the  200  cancelled  ones,, 

(1)  L.  E.  10  Ch.  157.  (3)  23  W.  E.  203 ;  44  L.  J.  (Ch.> 

(2)  L.  E.  18  Eq.  542 ;  10  Ch.  157.      240  ;  32  L.  T.  106. 
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and  that  the  sufficiency  of  the  agreement  came  into  question      J.  C. 
with  respect  to  those  shares,  and  was  upheld  in  both  Courts,  1896 
and  that  MelKsh  L.J.  expressed  his  concurrence  with  Lord  smith 
Cairns.  ^  ^^^^ 

In  deHvering  his  opinion  Manning  J.  went  into  a  careful   

and  learned  examination  of  the  question  whether  other  cases 
to  which  he  referred  can  be  reconciled  with  Hartley's  Case.  (1) 
The  Full  Court  also  addressed  themselves  to  the  same  point. 
They  said  that  the  cases  suggested  as  being  in  conflict  with 
Hartley's  Case  (2)  are  not  really  so,  because  in  them  there  was 
either  no  contract,  or  a  document  executed  as  an  escrow,  or 
one  purporting  to  be  executed  by  a  non-existent  body.  Whereas 
here,  the  Court  says,  there  is  an  actual  valid  contract  made 
by  a  person  who  was  a  trustee  holding  property  for  the  pro- 
posed company. 

The  only  document  purporting  to  be  an  agreement  which 
has  been  registered  in  the  present  case,  and  the  only  docu- 
ment, therefore,  which  it  is  necessary  to  consider,  is  that  of 
July  30,  1888.  The  Courts  below  regard  it  as  a  contract 
sufficient  to  comply  with  the  exigencies  of  s.  57  of  the  Act 
of  1874. 

In  the  opinion  of  their  Lordships  that  document  is  not  a 
contract  in  any  proper  sense  of  the  word.  It  is  nothing  more 
than  a  resolution  by  certain  persons  interested  in,  a  mining 
property  setting  forth  the  manner  in  which  they  proposed  to 
put  the  property  before  the  public.  It  does  not  create  nor  was 
it  intended  to  create  any  legal  rights,  duties,  or  obligations  as 
between  the  persons  expressed  to  be  parties  to  it.  It  was  a 
contract  in  form  only.  The  persons  interested  in  the  property 
and  the  shareholders  in  the  company  to  be  registered  were 
just  the  same  persons  over  again  in  a  different  guise ;  they  had, 
as  stated  above,  already  distributed  the  whole  of  the  share 
capital  among  themselves.  In  Hartley's  Case  (2)  there  was  a 
genuine  sale  and  a  genuine  purchase  and  a  genuine  bargain  to 
pay  the  price  by  paid-up  shares  issued  to  the  vendor,  who 
could  enforce  the  bargain  under  peril  of  annulling  the  sale. 

The  result  is  that  the  respondent  has  not  brought  himself 

(I)  L.  R.  18  Kq.  542  ;  10  Ch.  157.  (2)  L.  l\.  10  Cb.  157. 
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J.  0.  within  the  protection  given  by  s.  57;  that  the  order  of  the 
1896  Full  Court  dismissing  the  appeal  to  them  should  be  discharged  ; 
^^jj  and  that  Manning  J.'s  order  of  August  25,  1893,  should  be 
varied  so  as  to  include  the  respondent  in  the  list  of  contribu- 
tories  for  the  whole  number  of  shares  for  which  he  was  placed 
there  by  the  official  liquidator.  In  other  respects  that  order 
should  be  affirmed.  Their  Lordships  will  humbly  advise  Her 
Majesty  in  accordance  with  this  opinion. 

The  official  liquidator  does  not  ask  for  costs  against  the 
respondent,  which  their  Lordships  think  to  be  a  very  reason- 
able course  under  the  circumstances  of  the  case.  The  appel- 
lant's costs  will  be  answered  by  the  estate  that  is  being  wound, 
up  along  with  the  other  costs  of  liquidation. 


Solicitors  for  appellant :  Lumley  d  Lumley. 
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[HOUSE  OF  LOEDS.] 
BAENES  OK  EOSS  Appellant;     h. l. (Sc.) 

AND  ^  1896 

EOSS  Eespondent.  Juhj2n. 

Guardian  and  Ward — Maintmance  and  EstahUshment  of  Pupil  Heir — Accou7its. 

Where  the  mother  is  the  sole  guardian  of  the  heir  to  large  estates  the 
sum  allowed  the  mother  for  the  upkeep  of  establishment  and  education  of 
the  heir  ought  to  be  such  sum  as  prudent  guardians  would  allow  to  her 
"  as  mother."  To  decide  what  is  a  reasonable  sum  all  the  circumstances 
of  each  case  must  be  considered ;  the  governing  consideration  being  what 
is  for  the  interest  of  the  heir. 

Whether  the  guardian  of  a  minor  heir  is  a  relative  or  not,  strict  yearly 
accounts  of  the  administration  of  the  minor's  property  ought  to  be-  kept. 

Appeal  from  interlocutors  of  the  Court  of  Session,  Scot- 
land. 

Sir  Charles  H.  A.  F.  L.  Eoss,  the  respondent,  on  coming  of 
age  brought  this  action  against  his  mother,  the  appellant, 
Lady  Eoss,  the  widow  of  the  late  Sir  Charles  W.  A.  Eoss,  of 
Balnagown,  Baronet,  for  an  account  of  her  management  of  the 
respondent's  entailed  estates  while  he  was  a  minor.  (1) 

Various  questions  arose  in  the  Court  of  Session  ;  but  the 
following  were  the  questions  in  the  appeal :  First,  as  to  the 
amount  of  allowance  which  ought  to  be  allowed  to  the  appel- 
lant in  her  accounts  for  the  upkeep  of  establishments  and 
maintenance  of  the  son.  The  First  Division  sanctioned  a 
charge  of  2000Z.  for  the  first  three  years,  2500Z.  for  the  next 
five,  and  2000/.  for  the  last  two  years  of  minority.  The  appel- 
lant asked  for  4000/.  a  year  over  the  whole  period.  The 
second  point  was  whether  an  allowance  to  the  extent  of  10  per 

(1)  The  appellant's  general  account  Charles'  death),  to  -ith  A[>ril,  18iK> 

was  as  follows : —  (when  tlie  present  Sir  Charles  attained 

"  State  of  the  accounts  of  Lady  majority). 
Eoss  in  connection  with  the  estates  of  Note. — Lady  l\oss  was  executrix 
her  husband  the  late  Sir  Charles  W.  A.  for  her  husband,  and  tutor  for  her  sou. 
Eoss  of  Balnagown,  Bart.,  from  2()th  The  whole  moveable  estate  was  con- 
July,  1883  (the  date  of  the  late  Sir  voyed   to   her    along    with  certain 

A.  C.  1896.  3         2  Y 
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H.  L.  (Sc.)  cent,  on  the  value  of  furniture  belonging  to  the  appellant  in 
1896      Balnagown  Castle  should  be  allowed.    The  Court  disallowed 


Barnes  '  '  

UQgg        annuities  from,  the  entailed  estates,  and     been  kept  separate,  and  are  not  dealt 

  the  liferent  of  fee-simple  estate.    The     with  here. 

accounts  of  the  fee-simple  estate  have 

"  Receipts. 

Amount  of  rents,  woods  and  estate  produce  received,  per 

Appendix  No.  L,  page  4  £158,666    0  9 

Payments. 

1.  Public  burdens,  repairs,  interest  of 

heritable  debt,  rent  charges,  manage- 
ment and  miscellaneous  estate  pay- 
ments, also  upkeep  of  establishments 
and  heir's  maintenance,  per  Appendix 
No.  II.,  p.  4  £129,344    2  10 

2.  Jointure  to  Lady  Lockhart  Eoss,  under 

marriage  contract  and  bonds  of 
annuity,  to  Martinmas  1892,  per 
Appendix  No.  III.,  p.  5      ..  18,605    9  7 

o.  Sums  payable  in  respect  of  Forest 
Farm  sheep  stock,  including  sum 
borrowed  from  Lady  Eoss,  and 
interest,  in  terms  of  Mr.  How^den's 
Eeport  for  year  1884,  per  Appendix 

No.  IV.,  p.  5    3,5ia  11  a 

"  4.  Eent  of  furniture  in  Balnagown  Castle, 
Bennington  House,  and  shooting- 
lodges,  belonging  to  Lady  Lockhart 
Eoss,  iDer  Appendix  No.  V.,  p.  6    ..         5,212  17  6 

5.  Interest  on  sums  due  to  Lady  Lock- 
hart Eoss  for  period  of  accounts,  per 
Appendix  No.  VL,  p.  6      ..        ..         2,698  11  10 
Balance  in  factor's  hands  at  4th  April, 
1893,  to  which  Lady  Eoss  is  entitled  7  10  0 


Balance  due  hy  tlie  heir  to  Lady  LocJthart  Itoss 


159,382    3  0 


£716  2 


Appendix  No.  I.  gave  the  receipts 
from  rents,  woods  and  estate  produce, 
from  26th  July,  1883,  to  4th  April, 
1893,  as  158,666^.  Os.  dd. 

Appendix  No.  II.  gave  payments 
for  public  burdens,  repairs,  interest 
of  heritable  debt,  &c.,  &c.,  upkeep 


of  establishments  and  heir's  mainte- 
nance (calculated  at  4000?.)  from 
26th  July,  1883,  to  4th  April,  1893, 
as  129,344 L  2s.  lOcL 

"  Note. — In  regard  to  the  statement 
of  the  round  sum  of  4000/.  per  annum 
in  respect  of  cost  of  upkeep  of  esta- 
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this  on  the  ground  that  it  was  her  residence  as  well  as  the 
respondent's.    Thirdly,  there  was  a  point  as  to  allowing  the 


blisliments,  and  maintenance  and 
education  of  the  minor  heir,  it  is  stated 
that  the  Cm^ator  did  not  consider  it 
necessary,  as  between  herself  and  her 
son,  to  keep  regular  accounts  and 
vouchers  of  expenditure  on  the  above 
heads,  and  that  in  point  of  fact,  beyond 
some  incomplete  jottings  or  memo- 
randa, she  has  no  accounts,  and  beyond 
her  cheques  she  has  no  vouchers  of 
her  expenditure  on  these  heads.  It 
might  be  possible,  at  the  cost  of  much 
time  and  labour,  to  collect  some 
material  from  which  to  create  an 
account  more  or  less  complete  of  her 
expenditure  on  these  heads.  But  she 
herself  is  quite  satisfied — and  she 
believes  that  her  son  must  be  satisfied 
also  from  his  own  knowledge — that 
the  sum  actually  spent  by  her  on  his 
account,  and  to  a  great  extent  at  his 
own  request,  upon  these  heads  has 
been  considerably  in  excess  of  the 
round  sum  here  stated,  and  for  the 
present  she  .is  content  to  state  that 
sum  as  covering  the  expenditure, 
reserving  her  right  to  restate  this 
l)ranch  of  the  account  upon  such 
materials  as  she  may  be  able  to  recover 
hereafter  should  tliat  be  found 
necessary." 

This  was  refused,  and  in  answer  to 
No.  1  of  the  respondent's  objections, 
given  below,  the  appellant  made  out 
an  account  which  went  beyond  4000?. 
l)er  annum ;  and  she  alleged  her  actual 
expenditure  on  the  heads  of  upkeep  of 
establishments  and  heir's  maintenance 
was  between  5000?.  and  0000?. 

The  following  were  the  material 
objections  of  the  respondent  to  the 
appellant's  accounts : — 

"  1.  The  accounts  lodged  by  the 
defender  arc  not  fully  vouched.  In 
particular,   no   vouchers   have  been 


produced  to  instruct  the  sum  of  4000?. 
per  annum,  for  which  the  defender 
takes  credit  for  the  up'lveep  of  estalj- 
lishments  and  heir's  maintenance,  in 
Appendix  No.  II.  of  defender's  account. 
The  pursuer  is  willing,  however,  under 
reservation  of  his  right  to  demand  a 
detailed  and  fully  vouched  account,  to 
allow  the  defender  to  take  credit  for 
the  sum  of  19,220?.  lis.,  being  the 
amount  of  an  allowance,  calculated  at 
the  rate  of  2000?.  per  annum,  from 
26th  July,  1883,  to  4th  April,  1893, 
as  shewn  in  Appendix  I.  hereto,  and 
he  objects  to  any  larger  sum  than  that 
being  charged,  whatever  vouchers  may 
be  produced. 

"2.  The  pursuer  submits  that  in- 
come tax  falls  to  be  deducted  from 
the  sums  due  to  the  defender  under 
her  marriage  contract  and  the  bonds 
of  annuity  in  her  favour,  and  that  the 
sum  of  18,105?.  7s.  4d.  only  should  be 
debited  to  him  under  this  heading,  as 
shewn  in  Appendix  II.  hereto. 

"  3.  The  pursuer  objects  to  the 
charge  made  for  interest  on  furniture, 
and  submits  that  the  defender  is  only 
entitled  to  5  per  cent,  on  the  value  of 
the  furniture  in  Bonnington  House 
and  the  shooting-lodges,  as  shewn  in 
Appendix  III.  hereto,  and  to  no 
interest  on  the  furniture  in  Balnagown 
Castle,  she  having  occupied  tlie  castle 
herself." 

"6.  The  pursuer  objects  to  the 
whole  claim  embodied  in  Ajipeudix 
No.  IV.  of  defender's  account.  ^.I'he 
stock  was  kept  on  Forest  Farm,  and 
the  farm  was  managed  by  dofender  for 
her  own  benefit  from  the  date  of  tlie 
late  Sir  Charles  Koss's  death,  and  the 
stock  was  never  taken  over  by  pursuer. 
The  pursuer  has  theret'ore  no  concern 
witli  any  alleged  d(>j^recinii(Mi  in  value 
:5         2  Y  2 
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H.  L.  (Sc.)  rent  of  Scotsburn  shooting,  kept  for  the  respondent  at  his 
1896      request  during  the  last  two  years  of  his  minority.    The  further 
Baenes    question  in  the  appeal  was  for  a  sum  of  about  1500Z.,  made  up 
^^•g      of  two  sums,  one  of  500Z.  and  the  other  of  900Z.  odd.  The  500/. 

  was  said  to  be  due  to  the  appellant  as  executrix,  being  the 

balance  of  receipts  from  the  Forest  Farm  not  paid  at  the  death 
of  the  late  Sir  Charles.  The  900Z.  was  incurred  on  the  same 
farm  during  the  year  after  the  late  Baronet's  death.  As  to 
these  sums,  it  was  said  that  the  appellant  was  left  by  the  late 
Sir  Charles  the  large  sheep  flock  on  the  farm,  and  these 
expenses  were  incurred  with  respect  to  those  sheep.  The 
appellant  contended  they  had  nothing  to  do  with  the  sheep  ; 
that  the  farm  had  to  be  kept  in  repair  while  unlet. 

The  late  Baronet,  Sir  Charles  W.  A.  Boss,  of  Balnagown, 
died  on  July  26,  1883.  His  wife,  the  appellant,  and  one  child 
of  the  marriage,  the  respondent,  who  was  born  on  April  4, 
1872,  survived  him.    He  was,  therefore,  at  his  father's  death  a 


of  the  stock  or  any  alleged  loss  in  the 
working  of  the  farm  during  the  period 
between  the  date  of  the  late  Sir 
Charles  Boss's  death  and  Whitsunday, 
1884.  In  the  event  of  the  defender 
being  able  to  shew  that  no  profit  was 
made  by  her  during  said  period  the 
XDursuer  is  willing  to  forego  his  claim 
for  rent  for  said  period. 

"  7.  The  following  sums  which  fall 
to  be  credited  to  the  pursuer  have  been 
omitted  from  the  account : — 

"  (1.)  The  sum  of  300?.  per  annum 
from  Whitsunday,  1885,  being  the 
increased  rent  of  Deanich  shootings. 
The  rearrangement  of  the  boundaries 
of  the  Forest  Farm  and  the  Deanich 
shootings  was  carried  out  before  the 
fixing  of  the  rent  of  Forest  Farm  and 
Croick  at  1501.  per  annum,  so  that 
the  defender  is  not  entitled  to  any 
deduction  in  respect  of  the  portion  of 
Forest  Farm  added  to  Deanich. 

"  (2.)  Sums  due  by  the  defender  on 
account  of  rents  of  farms  which  were 


occupied  by  her,  per  Appendix  No.  X. 
hereto.  While  the  pursuer  does  not 
admit  that  the  defender  was  tenant  of 
these  farms,  he  is  entitled  to  the  rents 
fixed  by  herself  on  entry,  for  the 
period  down  to  4th  April,  1893.  The 
pursuer  reserves  all  further  claims 
competent  to  him  against  the  defender 
in  respect  of  said  farms. 

"  (3.)  A  sum  of  429Z.  3s.  5d.,  being 
the  price  of  a  piece  of  land  taken  from 
the  entailed  estate  by  the  Highland 
Eailway  Company  as  fixed  by  decree- 
arbitral,  dated  2nd  September,  1886, 
which  sum  was  uplifted  by  the  defender 
on  24th  October,  1887." 

"9.  The  pursuer  has  made  up  a 
statement  giving  effect  to  the  objec- 
tions above  set  forth,  and  submits, 
under  the  reservations  before  referred 
to,  that  said  statement  now  produced, 
being  Appendix  No.  XII.  hereto, 
should  be  approved  of,  and  decree  for 
42,721?.  19.5.  granted  in  his  favour." 
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little  over  eleven  years  of  age.    From  the  death  of  his  father  H.  L.  (Sc.) 
until  the  respondent  attained  majority  on  April  4,  1893,  the  3896 
appellant,  his  mother,  acted  as  his  sole  tutor  and  curator,  or  Baenes 
guardian ;   and  managed  his  v^hole  estates.     The  late  Sir  -^^gg 

Charles  left  real  estate  in  Sutherlandshire,  Eoss-shire,  and   

Lanarkshire,  and  personalty.  The  Balnagov^n  estates  in 
Sutherlandshire,  the  estate  of  Bonnington  in  Lanarkshire, 
and  the  great  bulk  of  the  estates  in  Ross-shire,  v^ere  entailed. 
The  gross  rental  from  the  entailed  estates  appeared  to  be 
about  14,000Z.  in  1883  ;  and  it  was  alleged  that  under  the 
appellant's  careful  management  the  gross  rental  and  receipts 
rose  to  19,000Z.  in  1893.  This  rental  was  burdened  with  a 
jointure  of  2000/.  a  year  to  the  appellant,  and  annual  outgoing 
— public  taxes,  interest  on  debt,  and  repairs — which  amounted 
on  an  average  to  a  sum  of  9000Z.,  leaving  in  1883  a  clear  income 
of  3000/.,  rising  to  8000/.  in  1893,  or  an  average  of  5500/.  over 
the  whole  period. 

The  unentailed  estates  of  Balnagown  were  by  the  late  Sir 
Charles  W.  A.  Eoss's  settlement  left  to  the  respondent,  but 
subject  to  the  liferent  of  the  appellant.  The  value  of  this  life 
interest  to  the  appellant  was  under  1000/.  a  year ;  the  total 
income  coming  to  the  appellant  was  about  3500/. 

Sir  Charles  also  left  personalty  amounting  to  about  32,000/., 
which  he  left  absolutely  to  the  appellant.  It  consisted  of 
16,300/.  in  sheep  stocking  Forest  Farm,  situated  on  the  en- 
tailed estate  of  Balnagown.  Amongst  other  personalty  was 
the  furniture  in  the  various  houses  and  shooting-lodges  on  the 
entailed  estates  valued  at  5300/. 

The  respondent  raised  other  actions  against  the  appellant  as 
well  as  this  immediately  on  coming  of  age ;  he  also  married  a 
few  days  after  he  came  of  age.  Amongst  the  other  actions  was 
one  for  legitim  ;  and  succeeding,  the  Court  gave  him  half  the 
above-mentioned  sum  of  32,000/.  That  decree  gave  him  a  claim 
to  half  the  personalty  left  by  the  deceased,  which  with  interest 
came  to  about  24,000/.  The  appellant  then  claimed  that  the 
respondent  should  bring  in  the  value  of  his  interest  in  tlie  un- 
entailed estates,  or  that  these  estates  should  be  declared  to 
belong  to  her  in  fee  simple  ;  and  she  got  decree  accordingly. 
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H.  L.  (Sc.)  The  respondent  also  refused  to  pay  the  appellant's  jointure,  and 
1896       she  got  a  decree  for  that  amounting  to  a  sum  of  about  5000L 
Barnes         was  also  alleged  she  could  not  let  the  farms  except  at  a 
Ross       greatly  reduced  rent  or  for  other  causes  :  these  farms  she  took 

  over  as  tenant,  allowing  herself  abatements  in  the  rents.  The 

respondent  brought  an  action  to  eject  the  appellant  from  these 
farms  ;  and  the  Court  have  given  him  decree.  Several  ques- 
tions were  raised  in  this  action  regarding  these  farms,  and 
particularly  as  to  the  abatements  ;  these  questions  were  decided 
adversely  to  the  appellant,  and  she  gave  them  up.  The  result 
roughly  comes  to  be  that  the  respondent  obtained  decrees 
against  his  mother,  the  appellant,  for  about  50,000Z.,  and  she 
has  got  decrees  for  20,000/. ;  so  there  was  due  from  her  30,000/. 
or  so. 

Balnagown  Castle  and  its  appurtenances  are  on  a  very  exten- 
sive scale.  The  gardens  and  policies  alone  cover  about  eight 
acres ;  there  are  also  expensive  glass-houses  and  a  large  game 
establishment.  All  had  to  be  maintained  whether  the  castle 
was  occupied  or  not,  otherwise  serious  loss  and  damage  to  the 
estate  would  have  resulted.  To  properly  keep  up  Balnagown 
Castle  and  grounds  necessitated  the  employment  of  a  large 
staff.  The  appellant  alleged  that  this  could  not  be  done  under 
3000/.  a  year ;  that  her  late  husband,  Sir  Charles,  paid 
more  even  before  his  marriage ;  and  that  she  considered .  it 
expedient  and  in  the  heir's  interest  to  keep  Balnagown  open 
as  his  home. 

The  Forest  Farm  was  a  large  farm  of  60,000  acres  ;  the 
sheep  stock  belonged  to  the  appellant.  This  farm  could  not  be 
let  the  year  after  the  late  Sir  Charles's  death ;  the  appellant 
therefore  became  tenant,  and  the  charge  of  1500/.  as  given 
above  was  made  by  her. 

Scotsburn  shooting  was  situated  to  the  extent  of  two-thirds 
of  its  area  on  the  unentailed  estate  of  Balnagown,  and  one- 
third  on  the  entailed  estate.  Of  the  rent,  100/.  a  year  was  to  be 
credited  to  the  entailed  estates,  and  200/.  to  the  unentailed 
estates.  The  appellant  kept  it  specially  unlet  during  the  years 
1889  to  1892  for  the  respondent's  shooting  and  at  his  special 
request.    She  credited  him  with  100/.  a  year  rent,  but  nothing 


A.  C. 


AND  PEIVY  COUNCIL. 


631 


was  paid ;  and  she  claimed  to  be  allowed  the  full  rent  for  these  H.  L.  (Sc.) 
years.  1896 

Although  regular  accounts  were  kept  in  the  estate  office  of  barnes 
the  income  and  expenditure  of  the  entailed  estates  of  Balna-  ^^-^^ 

gown  and  Bonnington,  no  proper  accounts  were  kept  of  expen-   

diture  on  the  establishment  or  personal  expenses  of  the 
respondent.  These  expenses  were  defrayed  out  of  a  special 
banking  account  called  the  household  account.  The  appellant 
began  by  resolving  to  make  1500Z.  a  year  suffice  for  this  pur- 
pose ;  then  she  fixed  2000/. ;  but  before  long  she  increased  this 
to  3000Z. 

The  Lord  Ordinary  found  that  on  an  average  of  years  the 
appellant  spent  about  5000/.  a  year  on  the  upkeep  of  establish- 
ments and  maintenance  of  heir,  not  taking  into  account  the 
appellant's  personal  expenses. 

She  was  warned  by  Mr.  Pitman,  a  law  agent  in  Scotland, 
that  it  was  her  duty  as  guardian  to  keep  strict  accounts,  but 
she  did  not  keep  them. 

The  household  account  was  kept  balanced  by  paying  into  it 
3000Z,  a  year  from  the  entailed  estate  bank  account,  and  as 
much  again  from  the  appellant's  private  account. 

The  expenditure  for  the  respondent's  maintenance,  personal 
expenditure,  school  (Eton)  and  college  fees  and  travelling 
expenses,  averaged  1250/.  This  average  included  part  of  2205/. 
paid  into  the  respondent's  private  banking  account  in  the  last 
years  of  his  minority,  and  part  of  800/.  paid  for  guns,  boats,  &c. 
Besides  ordinary  expenditure  involved  in  the  respondent's  edu- 
cation, the  appellant  alleged  that  she  incurred  heavy  expenses 
in  travelling  with  him  for  his  health.  He  was  taken  to  Egypt, 
his  mother  accompanying  him,  and  also  to  the  Continent.  She 
also  took  a  house  at  Eton  to  be  near  him.  She  herself  acted  as 
factor  on  the  estate  from  1891,  and  thus  saved  him  money. 
There  being  no  regular  maintenance  accounts  great  expense 
had  to  be  incurred  in  making  up  the  accounts  for  this  action. 
The  contention  of  the  appellant  was  that  Balnagown  and  the 
heir's  expenses  and  education  amounted  fully  to  5000/.  or  GOOO/. 
per  annum  ;  but  she  only  asked  4000/.,  including  in  this  average 
figure,  the  2205/.  paid  into  his  bank,  and  the  800/.  for  guns  and 
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H.  L.  (Sc.)  boats.  Then  the  Court  allowed  her  interest  on  1610Z.,  the  value 
1896       of  the  furniture  at  Bonnington  and  in  the  shooting-lodges ;  but 
Barnes    ^he  claimed  also  interest  on  3750Z.,  the  value  of  the  furniture  in 
jj^gg      Balnagov^n.    Other  claims  were,  1500Z.  due  for  Forest  Farm, 

  and  the  rent  of  Scotsburn. 

The  following  interlocutor,  dated  April  22,  1895,  was  pro- 
nounced by  the  Lord  Ordinary  (Stormonth  Darling) : — "  The 
Lord  Ordinary  finds  with  reference  to  art.  1  (1)  of  the  pur- 
suer's objections  to  the  defender's  account,  that  the  defender 
is  entitled  to  take  credit  in  her  said  account  for  sums  in  name 
of  upkeep  of  establishment  and  maintenance  of  heir  at  the  rate 
of  2000/.  a  year  from  July  26, 1883,  to  July  26, 1886,  and  2500Z.  a 
year  from  the  last-mentioned  date  till  April  4,  1893,  and  also  as 
separate  items  of  charge  against  the  pursuer  for  sums  amounts 
ing  to  2205Z.  which  were  placed  to  his  credit  after  he  went  to 
Cambridge,  and  for  the  actual  payments  made  by  the  defender 
in  respect  of  guns  and  boats  for  the  pursuer's  use :  with  reference 
to  art.  2  of  said  objections,  finds  that  income  tax  falls  to  be 
deducted  from  the  sums  due  to  the  defender  under  her  marriage 
contract,  and  the  bonds  of  annuity  in  her  favour :  with  refer- 
ence to  art.  3  of  said  objections,  finds  that  the  defender  is 
entitled  to  take  credit  for  interest  on  the  appraised  value  of  the 
furniture  in  Bonnington  House,  and  the  shooting-lodges,  as 
brought  out  in  Appendix  III.  to  said  objections,  but  substituting 
the  rate  of  10  per  cent,  for  the  rate  of  5  per  cent,  therein  pro- 
posed, and  that  the  defender  is  not  entitled  to  take  credit  for 
any  interest  on  the  furniture  in  Balnagown  Castle  :  with  refer- 
encei  to  art.  4  of  said  objections,  finds  that  the  pursuer  has 
failed  to  prove  that  any  of  the  items  therein  mentioned  are 
improper  charges  against  him,  except  the  item  of  73Z.  13^.  3c?., 
which  the  defender  admits  must  be  struck  out  of  the  account : 
with  reference  to  art.  5  of  said  objections,  finds  that  the  said 
article  is  not  now  insisted  in  by  the  pursuer  :  with  reference  to 
art.  6  of  said  objections,  finds  that  the  defender  is  not  entitled 
to  take  credit  for  any  of  the  items  therein  referred  to :  with 
reference  to  art.  7  of  said  objections,  finds  that  the  defender 
was  not  entitled  to  apply  to  her  own  use  more  than  one-half  of 

(1)  See  note,  p.  627. 
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the  increased  rent  of  300?.  a  year  paid  for  Deanich  shootings,  H.  L.  (Sc.). 
and  was  bound  to  pay  the  full  rent  at  which  she  took  over  the  1896 
various  farms  on  the  entailed  estate  of  which  she  became  baknes 
tenant,  without  abatement,  except  to  the  extent  of  50/.  a  year  j^^g^ 

from  and  after  July  26,  1888,  in  respect  of  the  rafcbit  warren   

taken  off  the  farm  of  BalnagoWn  Mains,  and  therefore  (a)  that 
the  sum  of  150?.  a  year  from  and  after  Whitsunday,  1885,  and 
{b)  the  sums  set  out  in  Appendix  X.  to  said  objections,  less  501. 
a  year  from  and  after  July  26, 1888,  ought  to  be  credited  to  the 
pursuer  :  finds  also  (c)  that  the  defender  admits  that  the  sum 
of  429Z.  35.  6d.,  in  respect  of  land  taken  by  the  Highland  Eail- 
way  Company,  ought  to  be  credited  to  the  pursuer :  with  refer- 
ence to  the  further  item  of  rent  for  Scotsburn  shootings,  finds 
that  the  defender  is  not  entitled  to  charge  against  the  pursuer 
any  rent  in  respect  thereof ;  and,  subject  to  these  findings, 
appoints  the  cause  to  be  enrolled,  in  order  that  the  total  sum 
due  by  the  defender  to  the  pursuer,  including  interest,  may  be 
ascertained." 

The  parties  having  lodged  a  statement  giving  effect  to  the 
above  findings,  the  Lord  Ordinary  pronounced  the  interlocutor  of 
November  13, 1895, in  which  he  found  "That  the  defender  falls 
to  be  debited  with  interest  at  the  rate  of  3  per  cent,  with 
annual  rests,  and  the  defender  having  lodged  in  process  a  state 
shewing  the  total  sums  due  to  the  pursuer,  in  terms  of  the  Lord 
Ordinary's  interlocutor  of  April  22,  1895^  including  interest  at 
the  said  rate  :  approves  of  the  said  state.  No.  2450  of  process  : 
decerns  against  the  defender  for  payment  to  the  pursuer  of  the 
sum  of  28,903/.  4s.  lid.  sterhng,  being  the  amount  brought  out 
in  said  state,  with  interest  thereon  at  the  rate  of  5  per  cent,  per 
annum  from  the  date  of  citation  till  payment :  finds  the  pursuer 
entitled  to  expenses :  allows  an  account  thereof  to  be  given  in, 
and  remits  the  same  to  the  auditor  to  tax  and  report." 

The  appellant  appealed  to  the  First  Division  against  the 
above  interlocutors,  and  their  Lordships,  on  February  25,  1896, 
pronounced  the  following  interlocutor  : — 

Kecal  the  findings  in  said  interlocutor  of  April  22, 1S95,  with 
reference  to  art.  1  of  the  pursuer's  objections  to  the  defender's 
account,  and  also  recal  the  findings  in  said  interlocutor  with 
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H.  L.  (Sc.)  reference  to  art.  7  of  said  objections  so  far  as  regards  the 
1896      rent  for  Deanich  shootings  :  find  with  reference  to  art.  1  of 
;^^Es  pursuer's  said  objections  to  the  defender's  account  that  the 

defender  is  entitled  to  take  credit  in  her  said  account  for 

Eoss. 

sums  in  name  of  upkeep  of  estabhshment  and  maintenance  of 
heir  at  the  rate  of  2000/.  a  year,  from  July  26,  1883  to  July  26, 
1886,  and  2500Z.  a  year  from  the  last-mentioned  date  to  July  26, 
1891 ;  and  2000L  a  year  from  the  last-mentioned  date  to 
April  4,  1893  :  and  with  reference  to  art.  7  of  said  objections 
find  that  the  defender  was  entitled  to  apply  the  increased  rent 
of  300/.  a  year  paid  for  Deanich  shootings  to  her  own  use  to  the 
extent  of  200Z.  a  year,  and  therefore  that  the  balance  of  said 
rent,  being  the  sum  of  lOOZ.  a  year  from  and  after  "Whitsunday, 
1885,  ought  to  be  credited  to  the  pursuer  :  Quoad  ultra  Adhere 
to  the  findings  in  said  interlocutor :  recal  also  the  interlocutor 
of  November  13,  1895,  in  so  far"  as  the  same  approves  of  the 
state  No.  2450  of  process,  and  also  in  so  far  as  the  same  decerns 
against  the  defender  for  payment  tg  the  pursuer  of  the  sum  of 
28,903Z.  4s.  lid.  sterling,  with  interest  thereon,  find  that  the 
sum  due  by  the  defender  to  the  pursuer  in  terms  of  the  findings 
in  said  interlocutor  of  April  22,  1895,  as  altered  by  this  inter- 
locutor is  29,321Z.  lis.  9d.  sterling,  therefore  decern  against  the 
defender  for  payment  to  the  pursuer  of  the  said  sum  of 
29,321L  lis.  9d.  sterling,  with  interest  thereon  at  the  rate  of 
5  per  centum  per  annum  from  the  date  of  citation  till  payment : 
Quoad  ultra  Adhere  to  the  said  interlocutor  of  November  13, 
1895  :  find  the  pursuer  entitled  to  additional  expenses  since 
November  13,  1895." 

July  20,  21,  23.  Haldane,  Q.C.,  and  J.  A.  Clyde  (of  the 
Scottish  Bar),  for  the  appellant.  The  decree  against  the  appel- 
lant stands  in  this  action  for  about  29,000/.  On  coming  of  age 
various  actions  were  commenced  by  the  respondent.  There 
is  no  doubt  if  the  mother  could  have  foreseen  what  was  to 
happen  she  would  have  kept  fuller  accounts  ;  but  the  accounts 
now  furnished  are  not  questioned.  The  appellant  was  a  most 
energetic  and  vigilant  lady,  and  had  the  interest  of  her  son 
solely  at  heart.    Under  her  care  the  estates  have  improved  in 
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value,  and  when  they  were  deHvered  over  the  heir  was  free  Pi.  L.  (Sc.) 
from  debt.    The  question  is,  in  the  circumstances  of  the  case,  i89fi 
what  was  for  the  best  interest  of  the  heir.    Letters  from  his  Bakxes 
Eton  tutor  shew  that  he  was  a  self-willed  boy.    The  appellant  j>^'|_ 

supplied  him  with  everything  he  wanted,  her  aim  being  to   

prevent  him  running  into  debt.  She  considered  it  her  duty  to 
take  a  house  at  Eton.  The  Scotsburn  shooting  was  kept 
unlet  for  his  enjoyment,  and  at  his  special  request — he  being 
used  to  handling  a  gun  from  his  earliest  years. 

[LoED  Heeschell.  Dealing  with  one  who  can  borrow,  and 
is  determined  to  have  his  whim,  it  may  be  better  to  let  him 
have  it,  and  pay  for  it  out  of  the  entailed  estates,  rather  than 
that  he  should  have  recourse  to  those  persons  who  may  ruin 
him  for  life.] 

No  tenants  could  be  found  for  many  of  the  farms  ;  she  took 
them  over  as  tenant  herself.  The  Court,  whether  right  or  not, 
has  decided  that  she  was  not  entitled  to  the  abatement  she 
allowed  herself,  which  would  have  had  to  be  allowed  to  stranger 
tenants.  Since  1891  she  has  acted  as  factor  to  the  estates,  and 
has  thus  saved  the  respondent  300/.  a  year.  Balnagown  Castle 
and  grounds  are  very  extensive.  The  appellant  considered  that 
Balnagown  ought  to  be  kept  up  for  the  interest  of  the  heir,  and 
as  his  home.  It  has  been  found  by  the  Court  of  Session  that 
she  spent  between  5000Z.  and  6000Z.  a  year  ;  her  income  averaged 
3500/.,  his  5500/. ;  even  taking  Balnagown  as  the  joint  home, 
the  respondent's  proportion  of  maintenance  outlay  ought  to 
be  4000/. 

[LoED  Watson  mentioned  Erskine,  I.,  7,  24.] 
The  appellant  does  not  ask  for  each  item  of  expenditure,  but 
that  the  House  should  fix  a  round  sum.  Besides  the  allowance, 
she  ought  to  have  the  interest  on  the  value  of  the  furniture  at 
Balnagown  for  the  use  of  it.  Then  900/.  odd  was  not  too 
much  to  pay  for  the  repairs  and  upkeep  of  the  Forest  Farm  of 
60,000  acres. 

[LoED  Herschell.  The  House  is  agreed,  that  cannot  be 
allowed.  A  year's  rent  was  lost,  and  the  sheep  stock  were  the 
appellant's.] 

Objection  is  made  to  the  travelling  expenses.    But  it  was 
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H.  L.  (Sc.)  proper  for  the  raother,  as  guardian  of  her  only  son,  to  go 
1896      with  him  to  Egypt  when  he  was  in  bad  health ;  also  to  live 
Baknes    ^®3<r  him  while  at  Eton.    Certainly  the  amounts  paid  into 
j^^gg      his  private  banking  account  while  at  Cambridge,  and  the 

  sum  the  appellant  paid  for  his  guns  and  boats,  should  be 

allowed. 

A.  Graham  Murray,  L.A.,  Q.C.,  and  Dichson,  Q.C.,  Solicitor- 
General  for  Scotland  (with  them  James  J.  Pitman,  of  the 
Scottish  Bar),  for  the  respondent.  The  Court  of  Session  has 
allowed  quite  enough  in  respect  of  the  figures  for  maintenance, 
&c.,  and  the  decision  ought  not  to  be  lightly  departed  from. 
As  a  measure  of  what  the  appellant  should  be  allowed,  see 
Baird's  Case.  (1)  There  the  son  was  entitled  to  15,000^.  a 
year  from  land  and  to  1,000,000^.  in  personalty.  The  mother, 
who  was  not  guardian,  asked  for  3500Z.,  and  the  Court  gave  her 
3000/.  The  accounts  here  are  correct,  and  it  may  be  admitted 
that  the  appellant  did  spend  more  than  the  accounts  contain ; 
but  it  is  perfectly  certain  they  include  the  appellant's  general 
expenditure.  The  travelling  expenses  are  very  large  :  take,  for 
example,  the  whole  party  going  to  Egypt. 

[LoED  Halsbury  L.C.  Take  that  as  an  example.  Ought 
the  mother  not  to  have  gone,  the  boy  being,  or  appearing  to  her 
to  be,  in  a  bad  state  of  health  ?] 

The  average  free  rental  of  his  estates  was  5406/.,  and  the 
appellant's  account.  No.  I.  for  ten  years,  gives  a  balance  against 
him  of  716/.    In  spite  of  warning  she  did  not  keep  accounts. 

[LoED  Halsbury  L.C.  And  she  pays  the  penalty  in  this 
litigation.] 

Is  it  not  the  same  question  now  as  if  the  appellant  were 
applying  to  the  Court  for  an  allowance  for  maintenance  ? 

[LoED  Heeschell.    I  do  not  think  so.] 

It  need  not  be  argued  that  there  ought  to  have  been  an 
accumulation  by  the  time  he  came  of  age,  but  he  was  left 
without  a  single  stick  of  furniture,  and  a  balance  brought 
against  him.  The  result  has  been  most  unfortunate.  If  once 
there  is  a  departure  from  keeping  accounts,  litigation  must 
ensue.    The  amount  of  money  at  the  respondent's  disposal, 

(1)  10  M.  482. 
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and  the  fact  that  he  has  been  left  without  any  ready  money  on 
coming  of  age,  ought  to  be  considered. 

[They  also  cited  Fraser's  Parent  and  Child,  p,  224.] 

Haldane,  Q.C.,  in  reply. 

LoED  Halsbuey  L.C.  My  Lords,  the  question  with  which 
your  Lordships  have  to  deal  in  this  case  does  not  admit  of 
very  precise  treatment.  How  much  money  belonging  to  a 
v/ard  may  be  spent  upon  his  bringing  up  must  in  each  case 
depend  upon  the  circumstances  of  the  case,  and  no  rule  applic- 
able to  every  case  can  ever  possibly  be  laid  down  so  as  to  bring 
out  a  definite  sum. 

In  the  case  now  before  your  Lordships  a  mother  was  left 
sole  guardian  of  her  only  child,  who  would  be  possessed  of 
ample  means  upon  his  attaining  his  majority.  In  this  action 
he  now  complains  that  too  much  has  been  spent  by  his  mother 
during  the  period  of  the  guardianship.  It  appears  to  me  that, 
not  only  can  no  rule  be  laid  down  which  will  bring  out  a 
definite  sum,  but  I  think  no  sum  in  particular  can  bei  pointed 
out  of  which  it  can  be  affirmed  absolutely  that  it  was  proper  to 
spend  it,  though  it  is  possible,  in  respect  of  some  sums,  to  say 
that  they  were  beyond  the  authority  of  the  guardian.  A  broad 
view  is  all  the  case  is  susceptible  of,  and  that  may  be  thus 
stated  :  whatever  it  was  proper  under  the  circumstances  for  a 
prudent  guardian  to  spend  is  proper  to  be  allowed,  and  whatever 
is  beyond  that  line  ought  to  be  disallowed. 

The  only  rule  that  can  be  laid  down  in  such  a  case  is  that 
the  boy  should  be  brought  up  in  such  a  way  as  is  appropriate 
to  the  position  which  he  is  afterwards  to  fill.  This  is  simple 
enough ;  but  it  is  obvious  that  it  opens  a  wide  field  of  inquiry, 
so  that  it  is  impossible  to  say  what  ought  or  ought  not  to  have 
been  spent  without  having  the  circumstances  of  each  case 
before  one.  It  is  plain  that  the  disposition  and  tendencies  of 
the  boy  himself  must  be  considered  by  a  prudent  guardian  who 
intends,  having  the  goal  which  is  to  be  reached  before  him, 
that  the  boy  should  be  properly  fitted  for  the  station  in  life 
which  he  is  afterwards  to  fill ;  that  he  should  neither  be 
lavishly  supplied  according  to  his  own  will,  nor,  on  the  other 
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H.  L.  (Sc.)  hand,  so  treated  with  false  economy  that  he  might,  and 
1896      probably  would,  have  an  entirely  erroneous  view  of  his  respon- 
Babnes     sibilities  when  he  attained  his  majority. 

My  Lords,  I  confess  for  myself  it  would  be  to  my  mind 
absolutely  impossible  to  go  through  each  of  the  leading  topics 
which  have  been  made  the  subject  of  inquiry  at  your  Lordships' 
bar,  and  to  affirm  or  to  deny  as  to  those  items  which  had  been 
contested  that  they  were  properly  debited  to  the  mother,  or" 
were  properly  expended  by  the  mother  in  the  course  of  her 
guardianship. 

My  Lords,  I  take  in  the  first  place  the  education  of  the  boy ; 
and  I  think  it  is  necessary  to  give  to  that  word  "education" 
a  very  wide  signification.  It  is  not  a  question  simply  of  what 
literary  accomplishments  he  may  become  the  master  of,  but 
he  is  to  be  fitted  for  life  as  a  gentleman  inheriting  ample  means 
and  having  duties  in  the  place  in  which  he  is  to  exercise  his 
functions  afterwards,  and  it  may  be  (I  am  only  speaking  now 
generally)  appropriate  and  proper  that,  apart  from  keeping 
up  the  house,  which,  it  can  hardly  be  denied,  could  not  be 
abandoned  without  injury  to  the  estate,  he  should  also  be 
accustomed  to  the  amusements  and  habits  of  those  with  whom 
he  has  afterwards  to  associate  and  among  whom  he  is  to  live, 
and  that  he  should  be,  as  his  mother,  I  think,  in  one  place  says, 
acquainted  with  the  tenants  among  whom  he  is  to  reside  and 
upon  whom  he  is  to  exercise  an  influence. 

My  Lords,  passing  on  to  another  matter,  one  cannot  help 
thinking  that  during,  his  education  at  Eton  (still  using  the 
word  education  "  in  a  very  extended  sense)  it  may  have  been 
very  proper  and  appropriate  that  he  should  be  familiar  with  the 
amusements  which  are  there  in  vogue,  and  also  that  he  should 
be  as  much  as  possible  associated  with  his  own  mother  at  that 
time.  I  confess  there  is  one  passage  of  the  Lord  Ordinary's 
judgment  with  which  I  cannot  say  that  I  feel  myself  in 
harmony.  The  Lord  Ordinary,  speaking  of  an  argument  which 
had  been  urged  by  the  mother,  or  by  those  who  were  represent- 
ing her,  that  it  was  at  the  boy's  own  desire,  says :  "  I  think 
there  has  been  too  much  of  this  sort  of  thing  in  the  defender's 
case.    Her  argument  repeatedly  has  been  that  the  boy  wanted 
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"her  to  do  this  or  that ;  therefore  she  did  it,  and  therefore  he  H.  L.  (Sc.) 
must  pay  for  it.    It  was  no  part  of  her  duty  as  his  guardian  1896 
to  gratify  every  whim  of  a  rather  headstrong  lad,  and  if  she  did  baknes 
so  out  of  good  nature,  or  for  the  sake  of  making  things  pleasant  p^^-^^ 

at  the  time,  it  by  no  means  follows  that  he  should  be  compelled   

to  bear  the  cost."  My  Lords,  I  think  that  is  an » inadequate 
view  of  this  question.  Assuming  the  part  which  the  mother 
has  to  play  is  that  of  a  person  who  is  really  actuated,  and  only 
actuated,  by  a  desire  for  the  heir's  good,  including  in  that  not 
only  the  mere  increase  of  his  temporal  wealth,  but  that  which 
is  invaluable  to  a  young  man,  namely,  that  he  should  have  the 
association  and  interests  belonging  to  his  class,  that  he  should 
have  the  advantage  of  association  with  his  own  mother  and  the 
influence  of  a  mother,  the  value  of  which  to  a  young  man  is 
inestimable — that  if  she  had  not  herself  been  the  guardian,  but 
some  other  person  had  been  the  guardian,  and  he  was  con- 
sidering what  would  be  the  best  for  the  lad's  real  interest,  I 
cannot  doubt  that  a  prudent  guardian  would  have  said  to 
himself,  "  It  may  be  that  I  can  get  a  person  for  pay  to  look 
after  this  young  man ;  it  may  be  that  he  would  live  cheaper  in 
a  place  that  I  should  appoint,  and  by  associating  with  a  person 
who  would,  at  much  less  expense  than  his  mother,  maintain 
the  common  home  in  which  the  two  were  to  live ' ' ;  but  I 
cannot  help  thinking  the  guardian  would  also  say  to  himself, 
"  No  person  can  be  so  useful  a  guardian,  no  person  can  be  so 
likely  to  bring  up  the  lad  well,  and  look  after  him,  and  associate 
with  him  in  a  way  calculated  for  his  permanent  benefit,  as  his 
own  mother";  and  therefore  one  w^ould  think  that  a  prudent 
guardian  would  be  quite  justified  in  paying  a  much  larger  sum, 
in  drawing  much  more  upon  the  funds  at  his  disposal  as  a 
guardian,  for  what  I  have  described  as  the  inestimable  advan- 
tage of  the  boy  living  with  his  mother  in  the  style  and  manner 
which  it  would  become  proper  for  him  to  maintain  afterwards. 

My  Lords,  it  seems  to  me  that,  taking  that  view,  it  is 
impossible  to  put  your  finger  upon  a  particular  piece  of  expen- 
diture and  say  it  was  not  proper  that  he  should  have  this  or 
that — it  was  not  proper  that  the  mother  should  have  a  summer 
residence  for  herself  in  the  innnediate  neighbourhood  of  Eton. 
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H.  L.  (Sc.)  Taking  that  item  by  itself  as  if  it  were  the  only  thing  yon  were 
1896      to  regard,  I  can  quite  well  understand  that  a  great  many  of 
Babnes    those  thmgs  might  be  rejected  as  extravagant  and  improper. 
Eoss  seems  to  me,  with  submission  to  the  Lord  Ordinary,  that 

that  is  not  the  real  question  we  have  to  determine.  The 
question  is  what,  under  the  circumstances  as  they  have  turned 
out,  was  proper  expenditure.  I  do  not  reject  the  teaching  of 
experience.  We  have  to  look  at  the  matter  now  after  the  fact. 
I  believe  it  to  be  perfectly  legitimate  to  say  that  if  this  had 
been  a  question  which  the  Court  were  considering  beforehand 
as  to  what  would,  could,  or  might  be  appropriate  expenditure 
for  this  boy,  it  may  be  that  one  would  not  have  been  able  to 
anticipate  that  this  or  that  sort  of  expenditure  ought  to  be 
incurred  ;  but  I  do  not  reject  the  teaching  of  experience,  and  I 
do  not  reject  the  fact  which  the  Lord  Ordinary  himself  refers 
to,  that  the  boy  with  respect  to  whom  these  inquiries  arise  was 
a  headstrong  boy  very  desirous  of  having  his  own  way.  The 
question  of  how  a  boy  of  that  character  ought  to  be  treated  is  a 
matter  which  is  eminently  a  question  for  a  prudent  guardian  to 
consider ;  and  if  the  associations  with  which  the  mother  was 
able  to  surround  him  at  Eton,  and  if  the  fact  that  he  was  amply 
supplied  with  money,  more  amply  perhaps  than  a  priori  would 
be  considered  the  proper  thing  to  do,  involved  a  certain  amount 
of  expenditure,  when  we  are  looking  at  the  question  in  the  light 
of  experience  it  appears  to  me  that  a  great  deal  of  that  expen- 
diture was  most  appropriate,  most  wise,  and  conceived  not  only 
in  the  spirit  dictated  by  the  love  of  a  mother  for  her  son,  but 
that  it  is  what  a  prudent  guardian  who  stood  in  no  relation  of 
blood  or  kindliness  would  advise  to  be  done. 

My  Lords,  under  these  circumstances,  as  I  say,  it  is 
impossible,  taking  a  broad  view  of  this  case,  to  do  more  than 
to  say  that  the  style  of  living  and  the  mode  in  which  he  was 
being  brought  up,  and  the  circumstances  with  which  he  was 
surrounded,  undoubtedly  disclose  a  state  of  things  in  which  it 
was  a  prudent  course  for  a  mother  as  guardian  to  do  many 
things  which  a  priori  one  might  have  said  would  have  been 
beyond  the  ordinary  mode  in  which  one  would  treat  a  boy  of 
that  age. 
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My  Lords,  with  respect  to  some  part  of  the  case  your  Lord-  H.  L.  (Sc.) 
ships  are  not  called  upon  to  form  any  judgment,  because  the  1896 
candour  of  the  learned  counsel  who  has  ably  argued  on  behalf  barnes 
of  the  defender  at  your  Lordships'  bar  has  admitted  that  it  is  -^^g^ 

impossible  to  maintain  some  of  these  specific  items  as  sums   

Lord  Halsbtuy 

which  ought  to  be  allowed — for  instance,  the  claim  in  respect 
of  Forest  Farm,  as  to  which  it  cannot  be  denied  that  it  is 
hardly  susceptible  of  being  sustained.  Though,  as  I  said  just 
now,  one  cannot  lay  one's  finger  always  upon  a  particular  form 
of  expenditure,  and  say  this  was  undoubtedly  authorized  and 
proper,  there  are  some  things  of  which  one  can  say  certainly 
they  were  not.  I  think  your  Lordships  have  been  very  fairly 
treated  by  the  learned  counsel  in  the  arguments  they  have 
addressed  to  us  in  eliminating  as  far  as  possible  what  really  was 
not  susceptible  of  argument  on  behalf  of  the  appellant.  . 

My  Lords,  the  history  of  the  case  seems  to  me  in  some 
respects  a  very  painful  one.  I  cannot  help  thinking  that  many 
of  the  things  which  are  now  made  subject  of  complaint  and  are 
susceptible  of  argument  after  the  event  are  matters  which 
undoubtedly  were  done  for  her  son  at  the  time  by  a  loving  and 
devoted  mother,  who  would  probably  have  given  anything 
to  him. 

Now,  my  Lords,  while  I  say  that,  I  cannot  help  feeling  that 
there  are  some  lines  which  must  be  sharply  drawn,  and,  not- 
withstanding that  the  defender  is  a  mother,  one  must  not 
diminish,  if  one  can  help  it,  the  obligation  upon  a  person  who 
is  managing  the  estate  and  effects  of  another  to  be  able  to 
render  an  account  afterwards  of  what  he  or  she  has  done.  I 
cannot  help  feeling,  therefore,  with  respect  to  a  great  many  of 
these  things,  when  the  mother  is  challenged  (whether  one 
would  have  expected  the  son  to  raise  the  point  or  not  is  another 
question)  she  has  only  herself  to  thank  for  the  consequences  of 
disregarding  the  very  wise  advice  of  those  whom  she  had  at 
first  consulted  to  keep  accounts.  She  was  bound  to  keep 
accounts  ;  and  if  in  any  respect  she  has  suffered — and  I  cannot 
help  feehng  that  she  nmst  have  suffered  very  bitterly  in  having 
to  defend  an  action  of  this  sort  against  her  son — she  had  to 
some  extent  brought  it  upon  herself  by  her  neglect  to  follow 
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H.  L.  (Sc.)  the  wise  advice  that  was  given  to  her,  by  keeping  accounts  so 

1896  as  to  be  able  to  shew  what  in  fact  she  had  spent,  and  in  respect 

Barnes  what  matters  she  had  spent  it. 

jj'^-gg  I  do  not  propose  to  go  into  details.  As  I  have  said,  I  do  not 
  think  the  matter  is  susceptible  of  being  treated  as  if  one  could 

Lord  Halsbury  .  . 

go  through  every  item  of  this  account,  or  even  heads  of  the 
account,  and  say  what  was  spent,  or  what  ought  to  have  been 
spent,  in  a  particular  month  or  in  a  particular  year.  Speaking 
generally,  it  appears  to  me  that  her  mode  of  treatment  of  her 
son,  regarding  her  simply  as  a  guardian,  was  not  only  most 
kind,  which  might  be  expected,  but  also  most  wise.  The  parti- 
cular disposition  and  tone  which  the  son  adopted,  and  which 
may  be  seen,  both  from  his  ow^n  correspondence  and  from  the 
reports  of  his  tutors  at  Eton,  shew  that  questions  of  great 
difficulty  arose  as  to  the  mode  in  which  he  should  be  kept  from 
borrowing  money  by  supplying  him  with  money  amply,  and  the 
mode  in  which  he  should  be  kept  away  from  certain  associations 
which  might  be  injurious  to  him  in  after  life ;  all  the  efforts 
were  dictated,  I  have  no  doubt,  not  only  by  affection,  but  by 
wisdom.  Still,  having  said  all  that,  the  question  remains,  and 
a  very  puzzling  question  it  would  be  if  one  were  to  strive  to  go 
into  it  as  a  matter  of  minute  detail,  whether  or  not  the  allow- 
ance that  has  been  hitherto  made  by  the  Courts  below  has  been 
exactly  what  your  Lordships  would  desire.  My  Lords,  I  can- 
not help  thinking  that  they  have  drawn  the  line  too  narrowly — 
that  the  amounts  which  have  been  allowed  in  respect  of  upkeep 
and  education  have  been  too  strictly  limited.  Therefore  I  have 
to  move  your  Lordships  that  the  judgments,  so  far  as  they  have 
drawn  too  narrow  a  line,  should  be  reversed,  and  that  your 
Lordships  should  take  a  somewhat  more  liberal  and  wider  view. 
I  propose  that  the  interlocutor  of  the  First  Division  should  be 
varied  to  the  following  extent  and  effect :  That  the  appellant 
shall  be  entitled,  in  lieu  of  the  yearly  allowances  made  to  her 
by  the  interlocutor  in  the  name  of  upkeep  of  establishment  and 
maintenance  of  the  heir,  to  take  credit  in  account  for  an  allow- 
ance at  the  rate  of  3000Z.  per  annum,  such  allowance  being  in 
addition  to  the  sums  advanced  by  her  to  the  heir,  amounting  to 
2205?.,  which  are  specified  in  the  Lord  Ordinary's  interlocutor 
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of  April  22,  1895.    That  is  the  substance  of  what  I  shall  move  H.  L.  (Sc.) 
your  Lordships.    Then  one  has  to  deal  with  the  costs.    As  I  1896 

have  said,  I  think  the  circumstances  shew  that  there  has  been  baknes 
a  considerable  departure  from  what  I  would  call  the  accurate  p^^-^^ 

business  keeping^  of  accounts  by  the  appellant,  and  I  think  in   

^     ^  ....  Lord  IlaLsbury 

respect  of  that  matter  it  is  impossible  to  say  that  your  Lord- 
ships  could  visit  altogether  upon  the  heir  the  costs  which  have 
been  incurred  in  these  somewhat  painful  proceedings.  I  think, 
therefore,  that  the  interlocutor  of  the  Lord  Ordinary  dated 
November  13,  1895,  and  the  interlocutor  of  the  First  Division, 
should  be  reversed,  first,  in  so  far  as  they  relate  to  or  decern  for 
the  expenses  of  process ;  and,  secondly,  in  so  far  as  they  fix  or 
decern  for  the  balance  due  by  the  appellant ;  that  each  of  the 
parties  shall  bear  the  expenses  of  process  hitherto  incurred  by 
them  in  the  Court  of  Session,  and  that  the  respondent  shall 
pay  to  the  appellant  her  costs  of  this  appeal ;  that  the  inter- 
locutor appealed  from  except  in  so  far  as  hereby  varied  or 
reversed  be  affirmed,  and  the  cause  remitted  to  the  First 
Division  of  the  Court. 

Lord  Watson.  My  Lords,  this  case  comes  before  us  in  a 
very  unsatisfactory  shape.  The  appellant  acted  for  nearly  ten 
years  as  the  guardian  of  the  respondent,  who  is  her  only  child. 
During  that  period  she  did  not,  as  it  was  her  plain  duty  to  have 
done,  keep  tutorial  or  curatorial  accounts,  shewing  the  precise 
sums  which  from  time  to  time  were  spent  out  of  the  income 
of  the  minor's  estate  upon  his  education  and  maintenance. 
Unfortunately,  the  kindly  relations  which  had  previously  sub- 
sisted between  the  mother  and  son  ceased  about  the  time  of  his 
attaining  his  majority — shortly  after  which  he  raised  the  present 
action  of  accounting.  The  investigations  which  have  been 
made  in  the  course  of  the  action  afford  sufficient  materials  for 
ascertaining  the  amount  of  the  expenditure  upon  the  minor's 
estate,  which  entirely  consisted  of  land,  and  also  the  amount 
of  the  net  income  derived  from  it.  But  the  family  expenditure 
of  guatdian  and  ward  had  been  massed  together,  and  there  are 
no  materials  for  determining  with  anything  like  precision 
whether  some  of  these  outlays  were  or  were  not,  at  the  time 
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when  they  were  made,  meant  to  come  out  of  the  funds  of 
the  minor.  I  have  difficulty  in  resisting  the  conclusion  that 
there  are  various  charges  for  which  the  appellant  now  seeks  to 
take  credit  which,  at  the  time  when  they  were  incurred,  were 
not  intended  to  fall  upon  the  minor,  and  would  in  all  probability 
never  have  been  placed  to  his  debit  had  it  not  been  for  their 
subsequent  disagreement. 

I  agree  with  the  learned  judges  below  in  thinking  that  the 
presumption  must  in  dubio  be  against  a  guardian  who  has  failed 
to  keep  regular  accounts  ;  but  I  am  of  opinion,  at  the  same 
time,  that  a  guardian  who  has  in  other  respects  done  her 
duty  by  the  ward,  is  entitled,  even  in  the  absence  of  such 
accounts,  to  a  fair  and  reasonable  allowance  out  of  the  income 
of  his  estate.  In  estimating  the  amount  of  the  allowance,  the 
only  test  which  occurs  to  me  is  to  consider  what  sums  would, 
in  the  circumstances  of  this  case,  have  been  allowed  to  the 
mother  by  the  Court,  or  by  an  independent  guardian,  in  respect 
of  the  minor  being  educated  by  her,  and  occupying  along  with 
her  the  principal  residence  upon  his  own  property. 

Keeping  that  principle  in  view,  I  have  come  to  the  same 
conclusion  with  your  Lordships  in  regard  to  the  increased 
allowance  which  ought  to  be  made  to  the  appellant,  in  substi- 
tution for  the  annual  sums  with  which  she  has  been  credited 
by  the  judgment  of  the  First  Division.  After  the  observations 
which  have  been  made  by  the  Lord  Chancellor,  in  which  I 
concur,  I  do  not  think  it  necessary  to  state  the  considerations 
which  have  led  me  to  that  result.  I  only  desire  to  explain  that 
the  allowance  has  been  estimated  with  reference  to  the  whole 
period  of  minority  and  then  distributed,  and  that  it  does  not 
necessarily  represent  what  ought  to  have  been  the  amount 
allowed  for  each  particular  year. 


LoED  Heeschell.  My  Lords,  I  am  entirely  of  the  same 
opinion,  and  I  desire  only  to  add  a  word  or  two.  I  agree  with 
my  noble  and  learned  friends  that  it  is  impossible  to  lay  down 
any  rigid  rule  in  a  case  of  this  sort ;  but  I  think  the  test  is  that 
which  my  noble  and  learned  friends  have  pointed  out :  the  sum 
allowed  ought  to  be  such  as  it  would  be  reasonable  for  an  inde- 
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pendent  guardian  or  curator  to  allow  to  the  mother  for  the  H.  L.  (Sc.) 

maintenance  of  the  child  and  of  the  establishment ;  and  in  1896 

determining  what  is  reasonable  all  the  circumstances  of  the  baknes 

case  must  be  taken  into  account,  the  leading  consideration,  in  j^^gg 

fact  as  regards  the  amount,  one  may  say,  the  governing  con-   

sideration,  being  the  interest  of  the  heir. 

LoED  Shand.  My  Lords,  concurring  as  I  do,  not  only  in 
the  judgment  proposed,  but  in  the  views  which  your  Lordships 
have  stated  as  the  ground  of  that  judgment,  I  think  it  unneces- 
sary to  add  anything  to  what  has  fallen  from  your  Lordships. 


Ordered  : — That  the  said  interlocutor  of  the  Lords 
of  Session  in  Scotland  of  the.  First  Division^ 
of  February  25,  1896,  complained  of  in  the 
said  appeal,  he,  and  the  same  is  hereby,  varied 
fo  the  following  extent  and  effect :  That  the 
appellant  shall  be  entitled,  in'  lieu  of  the 
yearly  allowances  made  to  her  by  the  said 
interlocutor,  in  name  of  upkeep  of  establish- 
ment and  maintenance  of  the  heir,  to  taJce 
credit  in  account  for  an  alloivance  at  the  rate 
of  3000/.  per  annum  from  July  26,  1883,  to 
April  4,  1893  ;  such  alloivance  being  in  addi- 
tion to  the  sums  advanced  by  her  to  the  heir, 
amounting  to  2205Z.,  lohich  are  specified  in 
the  Lord  Ordinary' s  said  interlocutor  of 
April  22,  1895  ;  Further  Ordered,  that  the 
said  interlocutor  of  the  Lord  Ordinary  of 
November  13,  1895,  and  also  the  said  inter- 
locutor of  the  Lords  of  Session  of  the  First 
Division,  of  February  25,  1896,  be,  and  the 
same  are  hereby,  reversed  (1.)  in  so  far  as 
they  relate  to,  or  decern  for,  expenses  of  pro- 
cess, and  (2.)  in  so  far  as  they  fix  or  decern 
for  a  balance  due  by  the  appellant :  Further 
•  Ordered,  that  tlie  said  interlocutors  appealed 
from,  except  in  so  far  as  hereby  varied  or 
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M.  L.  (Sc.)  reversed,  he,  and  the  same  are  hereby,  affirmed  : 

1896  Further  Ordered,  that  each  of  the  parties 

Bawes  shall  bear  the  expenses  of  process  hitherto 

jj'^gg  incurred  by  them  in  the  Court  of  Session,  and 

that  the  respondent  shall  pay,  or  cause  to  be 
paid,  to  the  appellant,  the  costs  incurred  by 
the  said  appellant  in  respect  of  the  said  appeal 
to  this  House,  the  amount  of  such  last- 
mentioned  costs  to  be  certified  by  the  Clerk  of 
the  Parliaments  :  And  it  is  further  Ordered, 
that  the  cause  be,  and  the  sa^ne  is  hereby, 
remitted  to  the  First  Division  of  the  Court  of 
Session  in  Scotland,  to  do  therein  as  shall  he 
just  and  co7isistent  ivith  this  variation  and 
judgment,  dec. 

Lords'  Journals,  July  27,  1896. 

Agents  for  appellant :  Martin  dc  Leslie,  for  Keith  B.  Mait- 
land,  W.S.,  Edinburgh. 

Agents  for  respondent :  Grahames,  Currey  d'  Spens,  for  J.  d 
F.  Anderson,  W.S.,  Edinburgh. 
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MEDCALFE  and  Othees  Appellants;    h.  l. (Sc) 

AND  1896 

COX  AND  Others    .    .    .    .    .    .    .    .    Ee^ondents.    -^"^z/  27. 

Second  Appeal. 

University — Affiliation  and  Incorporation  of  ColJexjcs—Consent,  Condition 
attached  thereto  —  Ultra  vires  —  Reduction  —  Jurisdiction  —  Universities 
(Scotland)  Act,  1889  (52  &  53  Vict.  c.  55),  ss.  15,  16,  21. 

The  Universities  (Scotland)  Act,  1889,  s.  16,  provides  :  "  Without  pre- 
judice to  any  of  the  powers  hereinbefore  conferred,  the  commissioners  " 
charged  with  the  administration  of  the  Scottish  universities  "  shall  with 
respect  to  the  University  of  St.  Andrews  and  the  University  College  of 
Dundee  have  power  to  affiliate  the  said  University  College  to  and  make  it 
form  part  of  the  said  university,  with  the  consent  of  the  University  Court 
of  St.  Andrews,  and  also  of  the  said  college,  with  the  object,  inter  alia,  of 
establishing  a  fully  equipped  conjoint  University  School  of  Medicine.  .  .  ." 
By  s.  15,  sub-s.  3,  "  The  University  Court,  or  any  college  which  under 
this  Act  shall  have  been  affiliated  to  the  university,  may  respectively  at 
any  time  thereafter  resolve  that  such  college  shall  cease  to  be  affiliated  to 
such  university.  .  .  ."  By  s.  21,  "  After  the  expiration  of  the  powers  of 
the  commissioners,  the  University  Court  of  each  university  shall  have 
power  to  make  such  ordinances  as  they  think  fit  with  the  approval  of  Her 
Majesty  in  Council.  .  .  ."  (2.)  with  respect  to  "  Altering  or  revoking  any 
of  the  ordinances  affecting  such  university  which  have  been  or  may  be 
framed  and  passed  under  the  Universities  (Scotland)  Act,  1858,  or  this 
Act,  and  making  new  ordinances." 

An  agreement  purporting  to  be  the  consent  required  by  s.  16  of  the 
Act  of  1889  contained,  inter  alia,  a  stipulation  that  the  said  union  should,  as 
regards  duration,  be  permanent,  and  dissoluble  only  by  Act  of  ]■  arliament : — 

Held,  that  the  stipulation  was  not  ultra  vires,  for  ss.  15  and  21  give  no 
power  to  revoke  an  affiliation  of  the  nature  of  an  incorporation  w^hich  had 
the  effect  of  merging  the  college  into  the  university  with  a  joint  object : 

Held,  also,  differing  from  the  decision  of  the  Second  Division  of  the  Court 
of  Session,  that  that  Court  had  jurisdiction  to  decide  the  legal  question 
notwithstanding  the  fact  that  the  consent  sought  to  be  set  aside  was 
before  the  Universities  Committee  of  the  Privy  Council  in  respect  to  a 
pending  ordinance. 

Appeal  from  a  judgment  dated  March  4, 189G,  of  the  Second 
Division  of  the  Court  of  Session,  Scotland.  (1) 

This  litigation  was  the  sequel  to  the  proceedings  reported.  (2) 
(1)  23  E.  559.  (2)  [1895]  A.  C.  328. 
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H.  L.  (Sc.)  The  appellants,  Medcalfe  and  otliers,  were  certain  members  of 
1896       the  University  Court,  and  of  the  Senatus  Academicus  of  the 

Medcalfe  University  of  St.  Andrews.  The  respondents  represented  the 
Cox       University  College,  Dundee. 

  In  1894  the  appellants  brought  this  action  for — (1.)  reduction 

of  an  agreement  bearing  to  be  on  behalf  of  the  University  Court 
of  St.  Andrews,  and  on  behalf  of  the  Council  of  the  University 
College,  Dundee,  consenting  to  the  college  being  affiliated  to 
and  made  part  of  the  University  of  St.  Andrews,  and  relative 
documents;  (2.)  for  reduction  of  an  order  dated  March  21, 
1890,  by  the  Scottish  University  Commissioners  proceeding  on 
the  agreement  affiliating  the  college  with  the  university.  In 
that  litigation  the  Second  Division,  in  accordance  with  the  view 
of  the  majority  of  the  judges  in  Scotland,  on  December  19, 1894, 
assoilzied  the  respondents.  On  appeal  this  House,  on  April  8, 
1895,  pronounced  an  order  finding  that  the  appellants  were 
entitled  to  reduction  of  the  order  dated  March  21,  1890,  of  the 
commissioners  on  the  ground  that  it  was  a  document  of  the 
nature  of  an  ordinance  under  s.  20  of  the  Universities  (Scotland) 
Act,  1889,  and  that  it  had  not  been  laid  before  both  Houses  of 
Parliament,  and  thereafter  submitted  to  Her  Majesty  in  Council 
in  terms  of  that  section.  Their  Lordships  also  held  that  the 
consequential  order  of  April  10,  1890,  declaring  the  new 
University  Court  of  the  university  duly  constituted,  must  also 
be  reduced.  That  decree  not  exhausting  the  conclusions  of 
the  summons,  the  cause  was  remitted  back  to  the  Second 
Division  of  the  Court  of  Session  to  give  effect  to  the  above 
decision ;  and  to  dispose  of  the  conclusions  of  the  summons 
with  respect  to  the  documents  first,  second,  and  third,  called 
for  and  sought  to  be  reduced.  These  documents  were  :  (1.)  A 
minute  of  the  University  Court  of  the  University  of  St. 
Andrews,  dated  February  15,  1890,  bearing  to  consent  to  the 
union  of  University  College,  Dundee,  and  the  University  of 
St.  Andrews.  (2.)  The  agreement  between  the  University  of 
St.  Andrews  and  the  University  College  of  the  same  date; 
and  on  which  the  orders  of  the  commissioners  were  based ;  and 
(3.)  a  docquet  appended  to  a  copy  of  a  letter  of  the  clerk  of  the 
commissioners  dated  March  4,  1890,  bearing  to  be  a  consent  by 
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the  University  Court  of  St.  Andrews  to  the  alterations  made  H.  L.  (Sc.) 
by  the  commissioners  on  the  terms  of  the  agreement.  1896 

The  appellants'  grounds  for  reduction  of  these  documents  medcalfe 
were  :  That  the  agreement  was  ultra  vires  in  respect  that 

it  (art.  1)  provided  that,  "  The  said  union  shall,  as  regards   

duration,  be  permanent,  and  dissoluble  only  by  Act  of  Parlia- 
ment," which  they  alleged  was  a  consent  to  affiliation  upon 
absolute  and  irrevocable  terms,  and  at  variance  with  ss.  15  and 
21  of  the  Act  of  1889.  (1)  Secondly,  they  maintained  that 
art.  4  of  the  agreement  gave  a  double  representation  for  Dundee 
College  on  the  University  Court ;  and,  thirdly,  that  art.  6  gave 
the  professors  of  Dundee  College  the  status  of  professors  of  the 
university ;  and  further,  that  the  docquet  was  invalid,  it  not 
having  been  considered  by  the  University  Court.  After  the 
commissioners'  order  of  affiliation  dated  March  21,  1890,  had 
been  challenged,  and  before  its  merits  had  been  legally  con- 
sidered, the  commissioners  on  February  3,  1894,  issued  another 
ordinance  in  regard  to  which  the  statutory  procedure  had  been 
observed.  In  due  course  that  ordinance  came  before  the 
Universities  Committee  of  Her  Majesty's  Privy  Council  for 
consideration,  but  was  adjourned  to  await  the  decision  of  this 
action. 

This  new  ordinance  (No.  46)  contained  this :  "  Without 
prejudice  to,  but  in  corroboration  of,  the  order  made  by  the 
said  commissioners  on  March  21,  1890,  the  University  College 
of  Dundee  is  hereby  affiliated  to  and  made  to  form  part  of  the 
University  of  St.  Andrews,  subject  to  the  conditions  set  forth 
in  the  agreement  scheduled  to  the  said  order,  and  which  order 
and  agreement  are  set  forth  in  Sched.  I.  hereunto  annexed." 
The  said  order  and  agreement  were  identical  in  terms  to  the 
order  and  agreement  sought  to  be  reduced. 

On  June  4, 1895,  the  Second  Division  of  the  Court  of  Session 
applied  the  judgment  of  this  House  and  reduced  the  orders  of 
March  21  and  April  10, 1890.  And  on  March  4, 1896,  the  same 
Division  dismissed  the  remaining  conclusions  for  reduction  on 
the  ground  that  the  validity  and  effect  of  the  documents  sought 
to  be  reduced  were  questions  within  the  jurisdiction  of  the 

(1)  See  the  head-note. 
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H.  L.  (Sc.)  Universities  Committee  of  Her  Majesty's  Privy  Council  in 

1896      dealing  with  the  second  ordinance. 
jMedcalfe 

Cox.  ^'^^^^on,  Q.G.,  Solicitor-General  for  Bcotlandy 

—  and  Widdrington  Byrne,  Q.C.  (with  them  Pitman,  of  the  Scottish 
Bar),  for  the  appellants.  The  legal  questions  should  have  been 
decided  by  the  Court  of  Session.  The  University  Court  had  no 
power  to  enter  into  an  agreement.  It  had  only  power  to  give 
consent  to  affiliation,  Yes  or  No ;  which  was  a  very  different 
thing  to  consenting  to  an  agreement  containing  detailed  pro- 
visions. Further,  the  agreement's  first  article  contravenes 
ss.  15  and  21  of  the  Act. 

[LoED  Heeschell.  Can  a  document  which  has  no  effect  on 
the  commissioners  or  other  persons  be  reduced  ?  If  the  con- 
ditions are  inoperative,  what  is  there  to  reduce  ?] 

The  commissioners  have  acted  on  these  conditions  as  if  the 
agreement  stereotyped  their  powers. 

[LoED  Heeschell.    They  were  not  bound  to  do  so.] 

Asher,  D.F.,  Q.G.,  and  Henry  Johnston  (with  them  Clyde,  all 
of  the  Scottish  Bar),  for  the  respondents.  First,  the  judgment 
of  the  Court  of  Session  is  right.  Secondly,  the  agreement  is  in 
no  respects  open  to  reduction.  It  contained  the  terms  on  which 
the  parties  agreed  to  be  affiliated  or  incorporated ;  but  any 
interested  person  may  petition  Her  Majesty  in  Council  and 
ask  that  the  conditions  therein  shall  be  disapproved  of :  s.  20. 
It  is  only  a  document  on  its  way  to  be  made  an  ordinance.  By 
s.  16  the  object  of  joining  the  University  College,  Dundee,  to 
the  University  of  St.  Andrews  was  to  establish  a  fully  equipped 
joint  medical  school ;  and  it  is  impossible  to  contend  that  either 
party  can  at  any  time  draw  back  and  leave  chaos  after  the 
medical  school  has  been  set  up. 

Sects.  15  and  21  give  no  power  to  put  an  end  to  an  affiliation 
or  incorporation  of  this  nature  :  those  sections  refer  to  such 
matters  as  are  contained  in  s.  14,  concerning  management,  &c. 

Dichson,  S.-G.,  in  reply. 

LoED  Halsbuey  L.C.  My  Lords,  in  this  case  I  confess  I 
have  had  some  difficulty  in  following  the  objections  which  have 
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been  made,  and  I  am  afraid  my  difficulty  has  not  been  removed  H.  L.  (Sc.) 

yet.    "Whatever  may  be  the  jurisdiction  to  reduce  documents,  i896 

about  which  I  am  afraid  my  mind  is  not  very  clear  even  up  to  medcTlfe 
the  present  moment,  it  appears  to  me  that  it  is  enough  to  say 

that  no  ground  has  been  made  good  at  present  in  this  case  to   

*  &  Jr  Lord  Haisbury 

justify  such  a  proceeding.  .  l.c. 

My  Lords,  I  propose  to  deal  very  shortly  with  the  only  point 
which,  as  it  seems  to  me,  the  case  properly  raises,  and  that  is 
what  has  in  fact  been  done,  and  whether  any  objection  can 
properly  be  raised  to  what  has  been  done.  In  the  first  place, 
the  document  sought  to  be  reduced  has  been  variously  described 
as  a  consent  or  an  agreement.  I  do  not  think  it  is  very 
material  to  consider  whether  it  is  the  one  or  the  other.  As  a 
matter  of  fact,  it  is  one  of  the  documents  which  formed  a  stage 
towards  something  which  was  ultimately  to  become  an  opera- 
tive document  in  the  sense  in  which  the  Dean  of  Faculty  used 
those  words.  But,  apart  from  considering  what  its  nature  is 
or  what  the  power  of  reducing  it  was,  if  it  were  susceptible  of 
reduction  on  any  grounds,  it  appears  to  me  that  the  objection 
to  it  fails.  What  was  consented  to,  and  the  form  in  which 
it  was  consented  to,  appears  to  me  to  come  within  the  Act  of 
Parliament.  That  brings  us  back  to  the  question,  What  has  in 
fact  been  done  ?  As  I  understand  it,  the  objection  is  this  :  We 
want  to  keep  alive  by  the  consent  we  give  the  power,  if  it  is 
thought  proper,  to  dissolve  the  union  which  shall  ultimately  be 
made  (I  am  using  words  different  from  those  of  the  statute  on 
purpose),  and  this  document,  which  is  to  be  made  in  pursuance 
of  the  power  given  by  the  statute,  does  something  which  is 
inconsistent  with  the  statute.  •  That  is  the  objection.  Well, 
my  Lords,  all  I  can  say  is  that  I  think  it  is  exactly  in  con- 
formity with  the  statute,  and  that  the  ordinance  ultimately 
made  is  completely  covered  by  the  authority  which  the  statute 
conveys. 

Then  we  come  to  what  is  the  real  point,  and  the  only  point 
in  this  case,  which  seems  to  me  to  be  in  truth  susceptible  of 
argument,  namely,  the  point  upon  the  21st  section,  and  the 
question  which  arises  under  the  '2nd  sub-section  of  the  21st 
section.    The  only  point  is  this  :  It  is  said  you  must  keep  alive 
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H.  L.  (Sc.)  and  applicable  to  a  completely  incorporated  university  the  same 

1896  powers  and  the  same  facilities  of  dissolving  the  union  v^hich 

Medcalfe  exist  in  merely  affiliated  bodies. 

^^•^  My  Lords,  it  must  be  conceded,  I  think,  that  the  language  of 
  the  statute  and  the  mode  in  which  the  words  are  used  are 

Lord  Hals])niy 

perhaps  not  a  model  of  draftsmanship,  but  the  substance  of 
it  is  clear  enough.  There  is  one  thing  which  the  statute 
describes  as  affiliation.  Two  separate  institutions  are  to  have 
such  a  bond  of  union  between  them  as  may  be  called  affiliation. 
What  that  bond  is  and  how  far  it  involves  the  management  of 
the  two  concerns  it  is  immaterial  to  inquire.  The  statute  has 
made  the  distinction,  and  the  statute  must  be  obeyed.  That 
affiliation  can  be  dissolved  at  the  option  of  either — that  is 
certain ;  and  the  very  fact  that  they  are  so  distinguished,  that 
the  partial  union  between  them  can  be  so  dissolved  at  the 
option  of  either,  is  carried  out  in  the  statute  by  this  :  that  in 
order  to  be  affiliated  and  to  continue  affiliated  they  are  abso- 
lutely separate  institutions  and  not  incorporated  into  one.  Then 
one  comes  to  those  institutions  which  are  to  be  incorporated  into 
one,  so  that  one  forms  part  of  the  other.  They  then  become  no 
longer  two  separate  institutions,  but  one  institution ;  and  when 
that  second  condition  of  things  has  arisen,  you  must  read  the 
statute  by  the  light  which  the  statute  itself  gives  as  to  what 
is  the  meaning  of  the  institution  so  constituted.  When  so 
constituted,  let  us  see  what  the  arrangements  contemplated  by 
the  statute  would  come  to  if  the  construction  now  insisted 
upon  were  the  true  one.  "Divided  again  at  the  instance  of 
either."  What  does  that  mean?  There  is  no  ''either." 
There  are  not  two,  but  one.  It  appears  to  me,  therefore,  that 
the  very  starting-point  of  the  inquiry  shews  that  the  statute 
never  could  have  contemplated  that  when  they  were  once 
united  they  could  be  capable  of  being  severed  again  at  the 
instance  of  those  who  at  one  time  had  formed  an  independent 
institution.  I  say  that  the  language  is  not  susceptible  of  that. 
The  whole  difficulty  of  it  is,  I  think,  sufficiently  exhibited  by 
the  mere  statement  of  the  proposition.  When  one  comes  to 
consider  the  subject-matter  we  are  dealing  with,  an  united 
body,  one  body  which  has  one  finance,  it  seems  to  me  that  it 
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Lor.l  Halsbuvy 


is  impossible  to  say  that  that  can  be  the  meaning  or  the  H.  L.  (Sc.) 
construction  of  the  statute.  189G 

But,  further  than  that,  I  think  the  language  is  not  susceptible  medcalfe 
of  the  construction  contended  for  by  the  Solicitor-General. 
It  does  not  appear  to  me  that  it  is  possible  to  suggest  that 
an  ordinance  which  affects  an  university  is  an  ordinance  which 
is  capable  of  destroying  the  university.  One  might  just  as 
well  say  that  a  Eule  Committee  which  is  intended  to  regulate 
the  process  and  practice  of  a  Court  should  as  one  of  its  inci- 
dents have  the  power  to  destroy  that  Court  altogether,  and  to 
say  that  no  such  Court  should  exist.  I  am  wholly  unable 
to  follow  an  argument  of  that  sort,  and  it  seems  unnecessary  to 
pursue  the  subject  further  than  that.  "When  once  one  begins 
to  understand  the  technical  language  which  is  used  in  the 
statute,  and  to  apply  it  to  what  the  statute  has  enacted,  it 
appears  to  me  to  be  impossible  to  concede  the  proposition  that 
the  Solicitor-General  contends  for. 

My  Lords,  I  am  not  quite  sure  that  I  follow  the  reasoning 
of  the  Court  below,  nor  is  it  necessary  to  consider  it.  I  take 
the  proposition  that  is  now  put  before  your  Lordships ;  it  is 
one  which  I  cannot  agree  with,  and  I  think  that  the  order  of 
the  Court  below  was  right,  whatever  reasoning  it  may  have 
rested  upon,  and  thati  this  appeal  ought  to  be  dismissed  ;  and  I 
move  your  Lordships  accordingly. 

LoED  Watson.  My  Lords,  I  also  am  of  opinion  that  your 
Lordships  have  no  alternative  except  to  affirm  the  judgment  of 
the  Court  below,  although  in  coming  to  that  conclusion  I  have 
not  been  influenced  by  the  reasons  which  were  assigned  by  the 
learned  judges  of  that  Court. 

My  Lords,  the  only  question  which  is  of  any  importance 
appears  to  me  to  be  a  very  simple  one.  I  do  not  think  it 
necessary  to  discuss  how  far  a  document  of  the  character  of 
what  is  termed  an  agreement "  in  this  case  can  be  made  the 
subject  of  a  reduction  or  a  declarator  of  nullity.  It  is  quite 
sufficient  for  the  disposal  of  the  appeal,  in  my  opinion,  that  the 
considerations  urged  in  support  of  it  are,  wIkui  one  con\cs  to 
examine  them,  perfectly  illusory. 


654 


HOUSE  OF  LOEDS 


[1896] 


H.  L.  (Sc.)  I  shall  only  say  a  word  upon  the  most  important  of  them, 

1896  namely,  the  objection  that  one  of  the  conditions  of  the  agree- 

Medcalfe  nient,  which  is  that  the  union  to  be  effected  by  the  commis- 

Q^'^  sioners  shall  not  be  dissoluble  except  by  Parliament,  is  a 

^  •— -  condition  which  infringes  the  provisions  of  the  Act.    That  is 

Lord  Watson.  ^  " 

  founded  upon  the  idea  that  s.  21  will,  in  the  event  of  and  after 

affiliation  and  incorporation,  give  to  the  University  Court  of  the 
newly  incorporated  university  a  power,  subject  to  the  checks 
provided  in  the  statute,  to  make  ordinances  putting  an  end  to 
that  new  incorporation  and  to  its  own  existence.  My  Lords,  I 
cannot  so  read  s.  21.  It  gives  a  power  to  alter  ordinances 
which  affect  an  existing  university — a  power  on  the  face  of  it 
plainly  implying  that  there  is  to  be  no  power  to  destroy  the 
university  or  to  impair  the  university  as  then  constituted.  The 
only  power  is  to  make  regulations  which  shall  prevail  within 
the  corporation,  which  is  then  existing. 

My  Lords,  my  view  upon  this  part  of  the  case  are  confirmed 
by  the  provisions  of  s.  5,  The  most  important  governing  body 
with  a  Scottish  university  under  the  Act  of  1889  is  the  Uni- 
versity Court.  It  is  to  them  that  the  power  of  making 
ordinances  and  of  repealing  ordinances  is  committed  by  s.  21. 
The  constitution  of  that  Court  as  part  of  the  university  is  not. 
committed  to  the  commissioners,  and  cannot  in  any  view  of  it 
be  said  to  be  committed  to  their  successors,  the  University 
Court.  The  University  Court  which  is  to  have  this  power  has 
its  constitution  prescribed  by  s.  5  of  the  statute,  which  neither 
of  the  commissioners  nor  any  one  who  succeeds  them  in  the 
right  of  making  ordinances  has  power  to  repeal  or  touch. 

My  Lords,  I  shall  not  refer  to  any  of  the  other  grounds  which 
have  been  urged  in  support  of  this  appeal,  and  I  shall  simply 
content  myself  with  expressing  my  concurrence  with  the  views 
which  have  been  already  expressed  by  the  Lord  Chancellor. 

LoED  Heeschell.  My  Lords,  I  am  of  the  same  opinion. 
It  is  not  necessary  to  inquire  here,  in  the  view  which  your 
Lordships  take,  whether,  upon  the  shewing  of  the  appellants 
themselves,  there  was  anything  in  this  so-called  agreement 
w^hich  was  capable  of  being  reduced,  because,  looking  at  the 
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substance  of  the  matter,  I  think  it  perfectly  clear  that  there  is  H.  L.  (Sc.) 
nothing  in  that  consent  which  can  be  said  to  be  inconsistent  1896 
with  any  of  the  provisions  of  the  statute.    The  suggestion  Medcalfe 
that  the  consent  could  not  be  made  a  conditional  one,  that  it  q^'^ 
must  be  an  absolute  Yes  or  No,  appears  to  me  to  be  incapable  Lo^dH^cheu 
of  serious  treatment.  '   

The  other  point,  that  there  is  conflict  with  the  statute  in  a 
clause  which  commences  "  Subject  to  the  provisions  of  the 
statute,"  appears  to  me,  to  say  the  least  of  it,  as  untenable. 

The  only  remaining  point  is  that  with  which  my  noble  and 
learned  friends  have  dealt :  whether  the  provision  that  the 
union  should  be  only  capable  of  dissolution  by  Act  of  Parlia- 
ment was  inconsistent  with  the  power  contained  in  the  statute 
itself  to  dissolve  that  union  by  an  order  made  under  the  statute, 
under  the  provisions  of  which  the  ordinance  was  made,  or  is  to 
be  made,  constituting  this  University  of  St.  Andrews  with  the 
Dundee  College  incorporated  in  it.  My  Lords,  I  do  not  think 
it  necessary  to  say  anything  upon  this  point,  because  I  entirely 
agree  with  what  has  been  said.  I  think  no  violence  is  done  to 
the  statute  by  construing  s.  21  as  wholly  inapplicable  to  the 
revocation  of  such  an  ordinance  as  the  present,  in  so  far  as  it 
constitutes  the  University  of  St.  Andrews  with  the  Dundee 
College  incorporated  in  it. 

My  Lords,  it  is  quite  unnecessary,  and  it  would  be  out  of 
place  now,  to  say  what  provisions  might  be  dealt  with  by  an 
ordinance  under  s.  21.  All  that  at  least  seems  to  me  certain 
on  the  present  occasion  is  this  :  that  it  is  hopeless  to  contend 
that  by  an  ordinance  made  under  that  section,  any  ordinance, 
whatever  its  terms,  which  constituted  the  University  of  St. 
Andrews  with  the  Dundee  College  incorporated  in  it,  could  be 
revoked. 

LoED  MoEEis.    My  Lords,  I  am  of  the  same  opinion. 

LoED  Shand.  My  Lords,  the  Court  of  Session,  in  deahng 
with  this  case,  have  not  advanced  to  the  consideration  of  the 
question  raised  between  the  parties  on  the  merits,  but  have 
held  that  the  action,  so  far  as  regards  the  documents  which 
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H.  L.  (Sc.)  have  now  formed  the  subject  of  discussion,  ought  not  to  be 

1896  entertained  because  the  whole  of  the  matters  in  controversy 

Medcalfe  ought  properly  to  be  discussed  before  the  Universities  Com- 
^^•^  mittee  of  Her  Majesty's  Privy  Council.  My  Lords,  I  do  not 
  think  it  necessary  to  discuss  this  ground  of  decision  further 

Lord  Shand.  ^ 

  than  to  say  I  am  not  prepared,  on  the  argument  we  have  heard, 

to  agree  with  it.  It  appears  to  me  that  cases  may  occur  in 
which,  where  there  is  a  direct  violation  of  the  statute,  I  shall 
not  say  by  agreement  only,  but  by  the  terms  of  an  agreement 
or  consent  followed  by  an  ordinance,  the  Court  of  Session 
would  have  jurisdiction  to  cut  down  the  proceedings,  and 
should  exercise  that  jurisdiction  if  called  on  to  do  so.  It  is  a 
satisfaction  to  me  that  in  this  matter,  which  has  been  so  long 
a  subject  of  litigation,  and  in  which  htigation  is  so  very 
undesirable,  your  Lordships  are  able,  on  the  argument  which 
has  been  submitted  to  the  House,  to  deal  with  the  questions 
which  have  been  raised  on  their  merits,  and,  to  some  extent 
at  least,  to  give  a  decision  on  questions  which  have  been 
much  disputed. 

My  Lords,  on  those  questions  I  entirely  agree  with  what 
has  fallen  from  your  Lordships.  I  think  the  pursuers  have 
failed  to  shew  that  their  objections  to  the  agreement  and 
relative  documents  are  well  founded.  The  main,  and  sub- 
stantial, point  on  which  argument  has  been  maintained  is,  that 
the  provision  of  the  agreement  under  its  first  head — namely, 
that  the  union  between  St.  Andrews  University  and  the 
College  of  Dundee  shall,  as  regards  duration,  be  permanent 
and  shall  be  dissoluble  only  by  Act  of  Parliament — is  in  violation 
of  or  contrary  to  the  provisions  of  the  statute.  That  argument 
was  based  on  two  provisions  of  the  statute  :  the  first  of  them 
contained  in  the  3rd  sub-section  of  s.  15,  and  the  seconding.  21. 

Now,  my  Lords,  in  regard  to  the  3rd  sub-section  of  s.  15,  I 
think  pne,  observation  only  requires  to  be  made.  The  whole  of 
that  section  deals  with  affiliation,  and  affiliation  only.  One  of 
its  provisions  is  this  :  "  That  the  University  Court  or  any 
college  which  under  this  Act  shall  have  been  affiliated  to  the 
university  may  respectively  at  any  time  thereafter "  (that  is, 
after  affiliation)  "  resolve  that  such  college  shall  cease  to  be 
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affiliated  to  such  university."  That  appHes,  as  it  appears  to  H.  L.  (So.) 
me,  to  affihation  only  ;  it  has  no  application  whatever  to  such  1896 

a  case  as  we  have  before  us,  where  the  agreement,  which  medcalfe 
has  been  followed  by  an  ordinance,  is  not  only  that  there  shall 

be  affiliation,  but  that  there  shall  be  what  has  been  called  in  ^  — -  ^ 

'  ,  Lord  Shaud. 

the  former  judgment  in  this  case  incorporation.  Sect.  16  •— - 
provides  that  the  commissioners  shall  have  power  as  therein 
stated  ''  to  affiliate  the  said  University  College"  (that  is,  the 
College  of  Dundee)  "  and  make  it  part  of  the  said  university." 
The  result  of  that  really  is  that  the  Dundee  College  would  be 
merged  in  the  university,  and  that  the  two  institutions  would 
no  longer  be  two  but  one  only — the  University  of  St.  Andrews. 
The  provision  is  for  incorporation,  not  affiliation  only.  The 
provision,  therefore,  of  s.  15  which  applies  to  affiliation  alone, 
and  gives  the  parties  power  to  resolve  that  affiliation  shall  cease 
after  a  certain  lapse  of  time,  has  no  application  to  a  totally 
different  class  of  case,  where  you  have  not  merely  affiliation  but 
incorporation — the  College  of  Dundee  merged  in  and  forming 
part  of  the  University  of  St.  Andrews. 

My  Lords,  the  other  ground  on  which  it  was  maintained  that 
the  provision  of  the  agreement  goes  too  far  and  is  contrary 
to  the  provisions  of  the  statute,  is  that  s.  21  provides  that 
"  After  the  expiration  of  the  power  of  the  commissioners  the 
University  Court  of  each  university  shall  have  power  to  make 
ordinances"  "altering  or  revoking  any  of  the  ordinances 
affecting  such  university  which  have  been  or  may  be  framed 
and  passed  under  the  Universities  Act."  It  has  been  main- 
tained that  this  provision  must  apply  even  to  the  case  of  an 
ordinance  which  provides  not  only  that  the  college  should  be 
affihated,  but  should  form  part  of  the  university.  My  Lords, 
I  think  that  so  to  hold  would  be  straining  the  provision  of 
sub-s.  2  of  s.  21  beyond  its  true  meaning.  There  appears  to 
me  to  be  great  force,  indeed  irresistible  force,  in  the  argument 
which  was  submitted  by  the  Dean  of  Faculty,  that  the  meaning 
of  that  clause  giving  power  to  alter  and  revoke  ordinances  is 
satisfied  by  reference  to  s.  14  of  the  statute,  which  contains 
power  to  the  commissioners  to  make  ordinances  '^ith  regard  to 
endowments  and  bursaries  and  many  other  matters  which  are 
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closely  connected  with  the  administration  of  the  university  and 
with  this  alone.  I  think  it  would  be  stretching  the  meaning,  of 
these  words  too  far  to  say  that  they  authorize  the  altering  or 
revoking  of  an  ordinance  which  incorporates  the  college  with 
the  university.  I  accept  the  view,  as  it  was  shortly  put  by  my 
noble  and  learned  friend  opposite,  that  the  ordinances  there 
referred  to  are  not  ordinances  constituting  the  incorporated 
body,  but  ordinances  affecting  the  university  after  it  has  been 
so  constituted,  and  affecting  it  in  reference  to  the  details  of  its 
management  and  other  like  matters.  It  does  not  embrace  the 
power  to  destroy  the  incorporation  itself ;  indeed,  after  such  in- 
corporation has  taken  place  it  appears  to  me  that  it  would  be  a 
matter  almost  inexplicable  to  go  back  upon  what  has  been  done, 
and  all  that  has  followed  the  incorporation.  That  is  a  very 
strong  consideration,  in  my  mind,  for  interpreting  the  words 
"  ordinances  affecting  such  university  "  in  this  sense. 

The  fourth  head  of  the  agreement  was  also  objected  to  ;  but 
even  if  there  were  force  in  the  critici  sm  on  the  details  of  that 
provision,  the  provision  itself  is  made  expressly  ''  subject  to  the 
provisions  of  the  statute  "  ;  so  the  statute  must  prevail. 

My  Lords,  I  am  of  opinion,  with  your  Lordships,  that 'the 
case  for  the  pursuer  entirely  fails  on  its  merits ;  and  if  the 
Court  of  Session,  instead  of  granting  a  decree  dismissing  the 
action,  had  granted  a  decree  of  absolvitor  dealing  with  the  case 
on  its  merits,  I  should  have  been  prepared  to  af&rm  that 
decree. 


Interlocutor  appealed  from  affirmed  and  the 
appeal  dismissed  with  costs. 

Lords'  Journals,  July  27,  1896. 


Agents  for  the  appellants;  Grahames,  Currey  d  Spens,for 
J.  d  F.  Anderson,  W.S.,  Edinburgh, 

Agents  for  the  respondents:  Martin  d  Leslie,  for  J»  Smith 
Clark,  S,S,G.,  Edinburgh, 
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CAEKUTHEES  (Pauper) 


AND 


Appellant  ;     h.  l.  (So.) 

1896 


CAEEUTHEES  and  Others 


Eespondents.    J^^y  i3. 


Second  Appeal. 

Trust — Personal  Liability  of  Trustees — Failure  to  f  ulfil  Trust  Directions — 
Culpa  Lata — Respondents  not  appearing,  Costs  on  Reversal. 

Where  a  testator  gives  power  to  his  trustees  to  appoint  a  factor  to  the 
estate  who  may  be  one  of  themselves,  but  directs  them  to  require  annual 
accounts,  the  trustees  are  guilty  of  culpa  lata  if  they  fail  to  call  for  annual 
accounts. 

Appeal  from  the  Second  Division  of  the  Court  of  Session, 
Scotland.  (1) 

Margaret  Carruthers,  the  appellant,  was  the  only  child  of  the 
testator,  David  Carruthers.  She  came  of  age  in  1892.  In  1894 
she  raised  this  action  against  the  trustees  acting  under  her 
father's  trust  disposition.  The  respondent,  "William  Carruthers, 
was  at  the  date  of  the  action  the  sole  trustee.  The  appellant 
claimed  the  replacement  of  sums  lost  to  the  trust  by  the  default 
of  one  Grigor,  a  trustee,  acting  as  factor  to  the  trust.  The 
testator  died  in  1879,  and  under  his  trust  disposition  and  settle- 
ment the  appellant  was  left  a  life-rent  interest  in  the  residue  of 
his  estate,  the  fee  going  to  her  children,  whom  failing,  to  her 
two  uncles.  The  material  clause  of  the  testator's  trust  dis- 
position as  to  annual  audits,  as  well  as  the  dates  of  the  few 
accounts  taken  by  the  trustees,  will  be  found  set  out  fully  in 
the  judgment  of  Lord  Herschell.  The  trustees  appointed  and 
accepting  were  three  persons — Glegg,  Jarvis,  and  Hector  Forbes, 
residing  in  Bervie,  the  testator's  brother,  William  Carruthers, 
in  Glasgow,  and  Grigor,  town  clerk  of  Inverkeithing.  The 
last  named  had  been  the  testator's  law  agent,  and  the  trustees 
allowed  him  to  act  as  factor  to  the  trust.  The  testator's  debts 
exceeded  his  personal  property ;  the  bulk  of  his  other  property 
consisted  of  a  pro  indiviso  part  of  the  estate  of  Cobbinshaw, 


(1)  22  R.  775. 
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H.  L.  (Sc.)  returning  partly  mineral  royalties  and  partly  rent  from  a  farm. 

1896      The  remaining  pro  indiviso  proprietors  of  Cobbinshaw  were 
Caerutheks  other  members  of  the  Carruthers  family,  whose  agents  managed 
Carruthers         whole  of  Cobbinshaw  and  paid  to  Grigor  the  income 
- —      apportioned  to  the  testator's  share.    The  testator's  share  of 
Cobbinshaw  was  heavily  burdened,  and  his  portion  of  the  rents 
—        and  royalties  was  to  a  large  extent  exhausted  in  meeting  the 
interest  due  on  bonds -and  other  necessary  expenses:  Grigor 
on  recmving  the  said  income  had  to  pay  these  creditors.  In 
1890  there  were  various  disputes  with  reference  to  the  trust 
estate  and  management.    The  widow  made  a  claim  for  jus 
reHctse  and  terce.    A  petition  was  lodged  to  remove  Jarvis,  and 
there  was  a  dispute  whether  Grigor  was  entitled  to  payment  as 
law  agent  to  the  trust.   Jarvis  resigned  on  March  11, 1891,  and 
Glegg  and  Forbes  about  August,  1891. 

In  December,  1891,  Grigor  absconded,  and  on  the  sequestra- 
tion of  his  estate  (January,  1892)  it  was  found  that  he  had  mis- 
appropriated 3817.  of  the  trust  funds.  It  also  appeared  that 
he  had  received  two  sums  amounting  to  165Z.  in  August  and 
November,  1890 ;  that  in  June,  1888,  he  was  owed  a  sum  of 
about  QIL  by  the  trust ;  and  that  he  had  not  paid  130Z.  due  as 
one  and  a  half  year's  interest  on  bonds  on  the  estate ;  and  that 
he  had  received  between  May  and  December,  1891,  other  sums 
amounting  to  about  2501.  If  an  account  had  been  taken  in 
January,  1891,  it  would  have  shewn  Grigor  held  104Z.  of  trust 
money. 

On  June  9, 1894,  the  appellant  raised  this  action  against  the 
trustees  for  decree  that  they  were  bound  to  replace  the  sums 
lost  to  the  trust.  The  claim  against  the  trustees  who  had 
resigned  was  for  the  sums  received  up  to  October  14,  1891. 

The  Lord  Ordinary  (Kincairney),  on  February  9,  1895,  held 
that  gross  neglect  had  not  been  proved,  and  assoilzied  the  trustees 
from  the  conclusions  of  the  summons,  but  without  costs. 

On  June  26, 1895,  the  Second  Division  (the  Lord  Justice-Clerk 
and  Lords  Young  and  Trayner  (Lord  Kutherfurd- Clark  dissent- 
ing), affirmed  the  Lord  Ordinary 's^  decision,  but  gave  the  trustees 
their  costs/  By  interlocutor  of  January  29,  1896,  the  cause 
was  revived  against  Ann  Forbes,  executrix  of  Hector  Forbes, 
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deceased ;  and  no  objection  was  made  by  any  party  to  the  H.  L.  (Sc.) 
absolvitor  of  Jarvis,  on  the  ground  that  he  could  not  act  while  i896 
a  petition  was  standing  for  his  removal  from  the  trust.  Carruthers 

The  Appeal  Committee  allowed  the  appellant  to  sue  in  forma 
pauperis,  her  petition  of  appeal  shewing  a  prima  facie  case  under 
the  Act  of  1893  (56  &  57  Vict.  c.  22).  The  respondents  to 
the  appeal  were  William  Carruthers,  G-legg,  and  Ann  Forbes. 
William  Carruthers  alone  lodged  a  printed  case  in  answer  to 
the  appeal ;  and  on  April  27,  1896,  the  House  ordered  that  the 
case  be  heard  ex  parte  as  to  Glegg  and  Ann  Forbes,  they  not 
having  lodged  a  printed  case  in  answer  to  the  appeal  though 
ordered  so  to  do. 


July  13.  A.  D.  S.  Thomson  (of  the  Scottish  Bar),  for  the 
appellant.  The  trustees  were  guilty  of  culpa  lata,  or  gross 
carelessness,  inasmuch  as  they  did  not  carry  out  the  distinct 
directions  of  the  testator  with  regard  to  yearly  audits.  Between 
the  second  and  third  account  there  was  a  period  of  six  years. 
If  the  trustees  had  required  an  account  in  January,  1891,  the 
104Z.  would  have  been  paid,  and  the  burden  of  shewing  that  it 
would  not  rests  on  the  trustees  :  see  Cotton  (1)  and  Fry  (2)  L.J  J. 
in  In  re  Brogden,  Billing  v.  Brogden.  (1) 

Craigie  (of  the  Scottish  Bar),  for  the  respondent,  WilHam 
Carruthers.  Trustees  are  not  personally  liable  for  loss  sus- 
tained by  the  trust  estate  unless  they  have  been  guilty  of  culpa 
lata.  A  marked  distinction  has  always  been  dravm  between 
intromissions  and  omissions.  If  one  trustee  receive  all  the 
money  as  factor,  the  other  trustee,  if  not  grossly  careless,  is 
not  liable :  Thomson  v.  Campbell.  (3)  The  trustees  were  found 
not  liable  in  Home  v.  Pringle  (4),  where  they  neglected  a  hke 
direction  as  here. 

[LoED  Watson  referred  to  the  Lord  Chancellor's  judgment 
in  that  case  on  appeal.  (5)  ] 

There  was  no  more  here  than  an  omission  :  therefore  24  &  25 
Vict.  c.  84,  apphed,  namely,  that  gratuitous  trustees  shall 


(1)  38  Ch.  D.  5()7.  (3)  16  S.  5(50. 

(2)  38Cli.  D.  572.  (4)  16  S.  112. 

(5)  2  Kob.  App.  435. 
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H.  L.  (Sc.)  not  be  liable  for  omissions.    The  trustees  bad  found  in  June, 
1896      1888,  that  there  was  a  balance  in  Grigor's  favour;  and, 
Oarruthers  besides,  there  was  interest  on  bonds  and  the  cost  of  two  law- 
Oarruthers  ^^^^^      ^®  provided  for ;  secondly,  a  clear  distinction  is  to  be 

  drawn  between  the  sums  received  in  1890  and  those  received 

by  Grigor  in  1891,  as  the  latter  sums  were  not  bound  to  be 
accounted  for  until  January,  1892,  by  which  date  Grigor  had 
absconded. 


LoBD  Heeschell.  My  Lords,  this  is  an  appeal  from  inter- 
locutors of  the  Second  Division  of  the  Inner  House  affirming 
the  interlocutor  of  the  Lord  Ordinary.  The  controversy  between 
the  parties  arises  out  of  the  provisions  of  a  trust  deed,  by 
which  certain  property  was  vested  in  trustees  for  the  benefit 
of  the  truster  during  his  life  (he  died  on  April  7,  1879),  and 
afterwards  upon  trusts  which  it  is  not  necessary  to  enter  into 
beyond  saying  that  if  there  has  been  money  lost  to  the  trust 
estate  by  reason  of  any  acts  of  the  respondents  of  which  the 
appellant  has  a  right  to  complain,  she  has  a  sufficient  interest 
and  title  to  enable  her  to  sue  here  and  to  require  that  the 
money  should  be  made  good  to  the  trust  fund. 

The  trust  deed  contained  this  provision  :  "With  full  power 
to  my  said  trustees  to  appoint  factors  either  of  their  own 
number  or  other  fit  persons  for  uplifting  the  rents  and  interest 
of  my  said  estate,  and  to  hold  him  liable  to  them  for  all 
omissions,  errors,  or  neglect  of  management,  and  for  his  own 
personal  intromissions  with  my  said  estate,  and  I  do  hereby 
direct  my  said  trustees  under  this  settlement,  annually,  within 
one  month  after  the  31st  day  of  December  in  each  year,  during 
their  administration,  to  cause  their  factor  to  make  up  an 
account  of  the  intromissions  had  by  him  by  virtue  hereof  in 
the  course  of  the  year  ending  on  that  date,  and  to  lay  the  same 
with  the  whole  vouchers  thereof  before  them  to  be  by  them 
examined,  audited,  and  (if  found  to  be  correct)  approved  of." 
Then  there  is  a  further  provision  that  in  the  event  of  their 
being  dissatisfied  with  the  management  of  the  estate  by  the 
factor  they  may  remove  him  and  appoint  a  new  factor  in 
his  place. 


Cakeuthers 

V. 

Carruthers. 

Lord  Herschell. 
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My  Lords,  nothing  is  said  in  that  clause  about  the  appoint-  h.  L.  (Sc.) 
ment  of  one  of  their  number  as  the  factor  with  a  remuneration  iggs 
to  him  for  his  services  ;  but  I  think  there  can  be  no  doubt  that 
the  intention  of  the  truster  in  giving  the  pov^^er  V7as  to  enable 
them  not  only  to  appoint  one  of  their  own  number  the  factor, 
which  they  could  have  done  without  any  such  power,  but  also 
to  appoint  one  of  their  own  number  as  factor  and  to  pay  him 
remuneration,  which  without  such  express  power  it  would  not 
have  been  competent  for  them  to  do.  It  gave  them,  therefore, 
in  my  opinion,  that  power  which  they  would  not  have  possessed 
at  common  law. 

But  the  truster  whilst  empowering  his  trustees  to  leave  in 
the  hands  of  one  of  their  number  the  entire  collection  of  ;the 
rents  and  the  disposal  of  them,  at  the  same  time  guarded  that 
provision  with  this  further  one :  that  the  other  trustees  should 
at  least  once  in  every  year,  within  one  month  from  the  termina- 
tion of  the  year,  examine  and  audit  the  whole  of  the  last  year's 
accounts,  require  vouchers,  and  see  that  the  accounts  had  been 
properly  kept  and  that  the  money  had  been  properly  received 
and  properly  applied.  The  trustees  appear  to  have  largely 
disregarded  this  provision.  The  first  account  delivered  com- 
prised the  items  of  account  between  the  date  of  the  truster's 
death  in  1879  and  January  31,  1881.  The  next  account 
comprised  the  items  between  January  31,  1881,  and  May  15, 
1882.  No  other  account  was  delivered  until  February,  1888, 
which  included  the  accounts  of  nearly  six  years.  In  the 
month  of  June,  1890,  an  account  was  made  out  shewing 
the  condition  of  the  trust  estate  down  to  that  period.  Some 
controversy  arose  as  to  how  far  this  account  was  seen  or  in  the 
possession  of  the  trustees  ;  but  it  is  not,  in  my  view,  material, 
and  therefore  I  do  not  enter  upon  that  conflict  of  view.  It  is 
enough,  to  say  that  it  is  common  ground  that  down  to  June, 
1890,  there  had  been  no  improper  dealing  vnth  the  trust  funds, 
that  at  that  date  there  was  a  sum  of  61Z.  5s.  3cZ.  due  to  Mr.  Hall 
Grigor,  the  factor,  and  certain  other  accounts  were  outstanding. 
Mr.  Hall  Grigor  was  not  in  express  terms  appointed  factor,  but 
he  had  been,  by  the  manner  of  dealing  with  him  and  the 
manner  in  which  the  accounts  were  rendered,  clearly  appointed 
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H.  L.  (So.)  factor  and  allowed  a  remuneration  for  his  services.  No  question 
1896      is  raised  as  to  his  having  been  a  factor  duly  appointed  under 
Caeruthers  tti®  trust  deed,  and  therefore  there  is  no  dispute  that  it  was  the 
Careuthees  ^^^^  trustees  to  have  examined  his  accounts  more 

,    frequently  than  they  had  done.    But,  as  I  have  said,  down  to 

tord  Herechell.        ^  J  J  '  ' 

June,  1890,  although  there  had  been  a  breach  of  duty  on  their 
part  in  that  respect,  the  trust  estate  had  in  no  way  suffered. 

My  Lords,  during  the  year  1891  sums  of  money  were  received 
by  Mr.  Hall  Grigor  which,  after  allowing  for  the  balance  of  611. 
odd  that  had  been  due  to  him,  left  in  his  hands  a  sum  of 
104Z.  2s.  Id.  Now  this  sum  of  money  he  obviously  ought  to 
have  applied  in  the  payment  of  certain  ground-rents  or  the 
interest  on  heritable  bonds  on  the  land  which  formed  part  of 
the  trust  estate,  which  was  at  that  time  and  had  been  for  a 
considerable  time  due.  This  sum  of  money  never  was  in  any 
Way  applied  to  trust  purposes  by  Mr.  Hall  Grigor.  During  the 
year  1891  he  received  further  sums  on  account  of  the  trust 
estate ;  and  at  the  end  of  1891  he  absconded,  leaving  the 
whole  of  these  sums  of  money  due  from  him  to  the  trust 
unaccounted  for. 

Now  the  first  question  is  whether  the  appellant  is  entitled  to 
an  order  that  the  respondents  should  make  good  to  the  trust 
estate  the  sum  of  104Z.  25.  Id.  About  the  breach  of  duty  on 
their  part  in  not  requiring  the  delivery  of  accounts  at  the  com- 
mencement of  the  year  1891  and  auditing  them,  there  cannot 
be  two  opinions.  But  it  is  said  that  the  trustees  are  protected 
by  the  clause  of  immunity,  which  is  now  to  be  taken  as  inserted 
in  all  trust  dispositions,  against  omissions  on  their  part ;  that 
the  not  requiring  of  the  delivery  of  and  not  auditing  the  accounts 
was  an'*  omission"  ;  that  the  clause  of  immunity  protects  them 
against  it,  and  therefore  they  cannot  be  made  liable  in  respect 
of  it.  My  Lords,  it  is  well  settled  that  the  clause  of  immunity 
to  which  I  have  referred  does  not  protect  in  a  case  of  culpa 
lata  or  gross  negligence:  The  first  question,  therefore,  which  I 
proceed  to  consider  is  whether  in  this  case  there  was  culpa 
lata  on  the  part  of  the  trustees. 

Now  they  were  entrusted  with  a  power  which  they  had  not 
at  common  law,  which  I  have  already  alluded  to ;  but  the 
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truster,  whilst  he  enabled  them  thus  to  employ  one  of  their  h.  L.  (Sc.) 

number  as  factor,  insisted  upon  a  check  on  the  proceedings  of  i896 

that  factor.    It  was  the  very  thing  which  in  that  case  he  left  carruthers 

the  other  trustees  to  do,  to  exercise  that  check  by  an  annual  ^ 

Caeruthers. 

audit.    Nothing  can  be  more  emphatic  than  the  terms  of  the   

.  ^  .  .  .  .         Lord  HerscheU. 

provision  ;  and  it  was  clearly  made  a  condition  of  their  leaving  — - 
the  trust  receipts  and  expenditure  to  one  of  their  number  as 
factor  that  they  should  exercise  that  supervision.  My  Lords, 
can  it  be  said  under  those  circumstances  that  where  the  trustees 
fail  to  exercise  that  check,  and,  taking  advantage  of  the  power 
given  them  to  leave  the  trust  management  to  another,  do  not 
supervise  the  action  of  that  other  in  the  manner  expressly 
directed  by  the  truster,  there  has  not  been  culpa  lata  on  their 
part  ?  I  entirely  concur  with  Lord  Eutherfurd- Clark  in 
thinking  that  such  conduct  on  their  part  constitutes  culpa  lata. 
It  is  admitted  that,  if  that  view  be  correct,  the  immunity 
clause  does  not  protect  the  trustees.  Then  what  is  the  extent 
of  their  liability  ?  They  are  liable,  as  it  seems  to  me,  for  all 
the  results  naturally  flowing  from  the  breach  of  duty  on  their 
part ;  and  I  think  where  this  culpa  lata  is  shewn,  and  it  might 
be  reasonably  concluded  that  the  trust  would  not  have  suffered 
as  it  did  if  the  duty  had  been  observed,  it  lies  with  the  trustees 
to  shew,  if  they  seek  to  absolve  themselves  on  that  ground,  that 
no  benefit  would  have  accrued  to  the  trust  if  they  had  dis- 
charged their  duty,  and  that  the  loss  would  have  been  precisely 
the  same,  and  must  have  been  precisely  the  same  whether  they 
did  so  or  not.  I  do  not  think  they  are  entitled  to  insist  upon 
the  Court  speculating  as  to  whether  it  is  or  is  not  possible  that, 
even  if  the  trustees  had  done  their  duty,  the  loss  would  equally 
have  resulted.  In  the  present  case  I  own  I  have  a  strong 
impression  and  belief  that  if  they  had  called  for  accounts  in 
January,  1891,  or  at  the  end  of  1890,  in  order  that  they  might 
be  audited  in  the  course  of  the  following  January,  this 
104Z.  would  have  been  appHed  in  the  payment  of  the  out- 
standing ground-rents,  and  that  the  accounts  would  not  only 
have  appeared  upon  the  face  of  them  to  be  perfectly  proper,  but 
would  have  been  perfectly  proper ;  and  that  104Z.  would  have 
been  applied  in  discharge  of  the  liability  of  the  trust,  and 
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H.  L.  (Sc.)  therefore  would  not  have  been  lost  to  the  trust  estate.    If  that 
1896  be  so,  then  this  104Z.  has  been  lost  to  the  trust  in  consequence 
Careuthees  failure  of  the  trustees  to  do  their  duty — a  clear,  obvious, 
Cabruthers  expressly  imposed  duty  which  they  failed  to  discharge. 
  My  Lords,  the  only  other  question  is  whether  the  further 

Lord  Herschell.  .  . 

- —  sums  w^hich  were  received  by  Mr.  Hall  Grigor,  the  factor,  in 
the  course  of  1891,  and  misappropriated  by  him,  can  be 
recovered  against  the  trustees.  The  case  there  seems  to  me  to 
be  very  different.  If  the  conclusion  is  a  probable  one  that  the 
accounts  delivered  in  1891  would  have  been  in  order,  and  all 
would  have  appeared  to  have  been  properly  paid,  then  there 
would  be  nothing  to  excite  the  suspicion  of  the  trustees,  and 
they  would  have  been  acting  with  perfect  propriety  if  during 
the  rest  of  the  year  1891  they  had  left  the  matter  as  theretofore 
in  the  hands  of  Mr.  Hall  Grigor,  in  which  case  he  would  have 
received  the  moneys — the  time  for  audit  would  not  have  arrived, 
and  he  would  have  misappropriated  them  before  the  trustees 
had  any  opportunity  of  ascertaining  that  anything  was  wrong. 
Under  those  circumstances  I  do  not  see  my  way  to  hold  the 
respondents  liable  for  more  than  this  sum  of  104Z.  2s.  Id.,  which 
was  in  the  hands  of  the  factor  prior  to  the  termination  of  the 
year  1890.  I  think,  therefore,  that  the  proper  course  in  the 
present  case  will  be  to  reverse  the  interlocutors  appealed  from, 
and  to  declare  that  the  respondents  are  bound  to  make  good  to 
the  trust  estate  the  sum  of  104^.  Is.  Id.,  with  interest  from 
January  31,  1891.  As  regards  costs,  I  think  the  appellant 
must  receive  the  costs  in  the  Inner  House  and  also  the  costs  in 
this  House,  those  costs  to  be  taxed  according  to  the  rule  laid 
down  where  the  appellant  sues  in  forma  pauperis ;  and  I  move 
your  Lordships  accordingly.  ^  , 

LoKD  Watson.  My  Lords,  I  ^gree  in  the  judgment  which 
has  just  been  moved  by  my  noble  and  learned  friend. 

I  am  not  altogether  satisfied  in  this  case  that  what  was  done 
or  left  undone  by  the  trustees  amounted  to  a  mere  "  omission  " 
on  their  part.  They  have  from  the  outset  of  the  trust 
administered  it  through  one  of  their  own  number,  who  was 
appointed  to  be  their  factor,  and  was  remunerated  for  his 
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services  in  that  capacity  out  of  ttie  trust  funds.    The  whole  H.  L.  (Sc.) 
management  of  the  trust  was  devolved  upon  the  factor.    At  1896 
common  law  the  trustees  had  no  power  to  take  that  course,  careuthees 
Under  the  trust  they  had  power  to  do  so,  but  subject  to  this  q^^jj^^hees 
very  plainly  expressed  condition,  that  there  should  be  an  Lordwltaon 

annual  and  regular  audit  of  the  factor's  accounts.  /With  that   

audit  the  trustees  practically  dispensed.  That  is  said  to  have 
been  a  mere  matter  of  omission,  and,  in  one  view  that  may  be 
taken  of  it,  it  was  a  mere  matter  of  omission ;  but  the  result, 
and  the  necessary  result,  was  that  their  administration  as 
actually  conducted  was  sanctioned  neither  by  the  common  law 
of  trust  nor  by  the  provision  of  the  deceased's  deed.  I  am 
not  prepared  to  hold  that  a  course  of  administration  which 
cannot  be  defended  or  justified  either  on  the  ground  of  its  being 
consistent  with  the  common  law  or  on  the  ground  of  its  being 
consistent  with  the  provisions  of  the  trust  deed  can  be  regarded 
as  a  mere  "  omission." 

But  it  is  unnecessary  in  this  case  to  go  any  further  than  the 
character  of  the  act,  even  on  the  assumption  that  it  ought  to 
be  treated  as  a  matter  of  omission.  The  immunity  clause  of 
the  Act  of  1861,  or  a  similar  immunity  conferred  by  the  terms 
of  a  trust  deed,  does  not  afford  a  protection  to  trustees  against 
any  act  or  omission  which,  according  to  the  law,  is  regarded  as 
constituting  culpa  lata.  My  Lords,  I  think  the  acting  of  the 
trustees  in  this  case  did  amount  to  culpa  lata.  I  should  be  very 
sorry  to  hold  that  the  systematic  disregard  of  a  check  enacted 
by  the  testator  in  his  trust  deed,  a  reasonable  check,  and  in 
some  cases,  as  in  the  present,  a  necessary  precaution,  does  not 
constitute  culpa  lata. 

My  Lords,  upon  the  amount  of  damage  I  do  not  think  it 
necessary  to  say  anything.  I  entirely  agree  with  the  observa- 
tions which  have  been  made  by  the  noble  and  learned  Lord  on 
the  Woolsack  in  regard  to  that  part  of  the  case. 

LoKD  Macnaghten.    My  Lords,  I  am  of  the  same  opinion. 

Lord  Morris.    My  Lords,  I  concur. 


Lord  Shand.    My  Lords,  I  also  concur. 
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H.  L.  (Sc.)      LoED  Davet.    My  Lords,  I  concur. 

1896 


Garbuthers 
Oarbuthers. 


Orderedythat  the  interlocutors  so  far  as  complained 
c  .  ;    "  of  in  the  appeal  he  reversed  with  a  declara- 

tion that  the. respondents  are  hound  to  restore 
and  make  good  to  the  trust  estate  the  sum  of 
'  104:1.  Is.  Id.  with  interest  thereon  at  the  rate 

of  4cl.  per  cent,  per  annum  from  January  31, 
1891 ;  Further  ordered,  that  the  respondents 
pay  to  the  appellant  the  costs  incurred  hy  her 
in  the  Inner  House  :  Further  ordered,  that  the 
respondents  pay  to  the  appellant  the  costs 
incurred  hy  her  in  respect  of  her  appeal  to 
this  House,  the  said  costs  in  this  House  to  he 
taxed  in  the  manner  usual  when  the  appellant 
sues  in  forma  pauperis,  and  the  amount  thereof 
to  he  certified  hy  the  Clerk  of  the  Parliaments  : 
Further  ordered,  that  the  cause  he  remitted 
hack  to  the  Second  Division  of  the  Court  of 
Session  in  Scotland,  to  do  therein  as  shall 
he  just  and  consistent  with  this  judgment  ; 
And  further  ordered,  that  unless  the  costs, 
;  ,  certified  as  aforesaid,  shall  he  paid  to  the 

;    :  \  party  entitled  to  the  same  within  one  calendar 

month  from  the  date  of  the  certificate  thereof, 
the  Court  of  Session  in  Scotland,  or  the  Lord 
Ordinary  officiating  on  the  Bills  during  the 
Vacation j  shall  issue  such  summary  process 
or  diligence  for  the  recovery  of  such  costs  as 
•      ■  j  :  &hall  he  lawful  and  necessary . 

Lords'  Journals,  July  13,  1896. 

Agents  for  appellant :  Banger,  Burton  d  Frost,  for  Finlay  d 
Wilson,  S.S.C.,  Edinhurgh. 

Agents  for  respondent  William  Carruthers  :  Bohins,  Hay, 
Waters  d  Lucas,  for  Mackenzie  d  Black,  W.S.,  Edinhurgh. 
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Act  1889  8.  4,  and  is  not  afterwards  entitled  to 
apply  under  that  section  for  a  stay  on  the  ground 
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that  the  proceedings  were  brought  in  respect  of 

a  matter  agreed  to  be  referred. 

The  decision  of  the  Court  of  Appeal  ([1895] 
1  Q.  B.  850)  affirmed. 

The  Supreme  Court  of  Judicature  (Procedure) 
Act  1894  s.  1  sub'S.  1,  which  enacts  that  no 
appeal  shall  lie,  without  the  leave  of  the  judge 
or  of  the  Court  of  Appeal,  from  certain  interlo- 
cutory orders  or  judgments  made  by  a  judge,  has 
no  application  to  appeals  to  the  House  of  Lords 
from  the  Court  of  Appeal,  and  does  not  affect 
the  Appellate  Jurisdiction  Act  1876  s.  3.  Ford's 
Hotel  Coimpany  v.  Bartlett       -        -  1 

AUSTRALIA— Laws  of. 

See  Privy  Council  Appeals.  1. 


I  BANE — Liability  of— Forged  cheques      -  257 
See  Privy  Council  Appeals.  1. 

BILL  OF  :EXCKA1HQI^—Fraudule7it  Alteration- 
Accepting  Bill  which  gives  Facilities  for  Alteration 
— Negligence— Stamp  of  larger  amount  than  neces- 
sary —  Estoppel  —  Bills  of  Exchange  Act  1882 
{  (45  (f:  46  Fief.  c.  61)  s.  64. 

The  acceptor  of  a  bill  of  exchange  is  not 
under  a  duty  to  take  precautions  against  fraudu- 
lent alterations  in  the  bill  after  acceptance. 

A  bill  for  500Z.  was  presented  for  acceptance 
with  a  stamp  of  much  larger  amount  than  was 
necessary  and  with  spaces  left.  The  acceptor 
wrote  his  acceptance  and  handed  the  bill  to  the 
drawer,  who  fraudulently  filled  up  the  spaces 
ap.d  turned  it  into  a  bill  for  3500/.  Being  sued 
on  the  bill  by  a  bona  fide  holder  for  value  the 
acceptor  paid  500^.  iuto  court ; — 

Held,  aflirtuinp:  the  decisions  of  Charles  J. 
([1894]  2  Q.  B.  660)  and  of  the  Court  of  Appeal 
([1895J  1  Q.  B.  530),  that  the  acceptor  owed  no 
duty  of  precautiou  to  the  plaiutilf,  and  was 
guilty  of  no  negligence,  and  waa  entitled  to 
judgment. 

Young  V.  Grate  (4  Bing.  253)  commented  on. 
SciioLFiELD  V.  Earl  of  Londes^orougii  -  614 
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BILL  OF  LADING— Carriage  of  goods— Short 
delivery — Burden  of  proof  -  70 
See  Ship.  1. 

BEEACH  OF  TRUST— Annual  accounts— Culpa 
lata  -----  669 

See  Trustee. 

BEITISH  COLUMBIA— Laws  of. 

See  Privy  Council  Appeals.  2. 

BRITISH  NORTH  AMERICA— Distribution  of 
legislative  powers — Liquor  laws  -  348 
See  Privy  Council  Appeals.  5. 

BUSINESS— Sale  of  goodwill— Canvassing  old 
customers  -  -.  -  -  7 
See  Goodwill. 

BY-LAW — Levying  rate  on  lands  outside  rateable 
limit  -  -  -  -  -  82 
See  Privy  Council  Appeals.  16. 

 Power  to  regulate  a  trade  does  not  include 

power  to  prohibit  -  -  -  88 
See  Privy  Council  Appeals.  6. 


CANADA— Laws  of. 

See  Privy  Council  Appeals.   2 — 7. 

CARRIAGE  OF  GOODS— Short  delivery— Burden 
of  proof — Bill  of  lading  -  -  70 
See  Ship.  1. 

CASES— 5ar«ow  v.  Taylor  (11  App.  Cas.  197)  dis- 
tlDguished  -  -  -  -  600 
See  Privy  Council  Appeals.  3. 

 Blackwood  v.  Beg.  (8  App.  Cas.  82)  fol- 
lowed _  -  _  -  567 
See  Privy  Council  Appeals.  20. 

 Burslem,  &c..  In  re  ([1896]  1  Q.  B.  24)  ap- 
proved -  -  -  -  315 
See  Highway. 

 Citizens^  Insurance  Co.  v.  Parsons  (7  App. 

Cas.  98)  distinguished  -  -  348 
See  Privy  Council  Appeals.  5. 

— —  ColquJioun  v.  Brooks  (14  App.  Cas.  493)  dis- 
tinguished -  -  -  -  31 
See  Kevenue.  1. 

■  Crystal,  The  ([1894]  A.  C.  508)  distin- 
guished -  -  -  -  679 
See  Privy  Council  Appeals.  21. 

 Dale  V.  Martin  (9  L.  E.  Jr.  498 ;  11  L.  E.  Ir. 

371)  approved  -  -  -  461 
See  Company.  2. 

^  Bartlefs  Case  (L.  E.  10  Ch.  157)  distin- 
guished -  -  -  -  614 
See  Privy  Council  Appeals.  11. 

 Sood  Barrs  v.  Cathcart  ([1894]  2  Q.  B.  559, 

570)  reasoning  on  one  point  overruled 
See  Husband  and  Wife.  174 

.  Jordan  v.  Money  (5  H.  L.  C.  185)  approved 

See  Privy  Council  Appeals.    12.  2^1 

 Ldbouchere  v.  Dawson  (L.  E.  13  Eq.  322) 

approved  -  -  -  -  7 
See  Goodwill. 

 M^Eenzie  v.  British  Linen  Company  (6  App. 

Cas.  82)  distinguished  -  -  267 
See  Privy  Council  Appeals.  1. 

 Main  v.  Stark  (15  App.  Cas.  384)  referred 

to  -  -  ~  -  -  240 
See  Peivy  Council  Appeals.  4. 


CASES — continued. 

 Pearson  v,  Pearson  (27  Ch.  D.  145)  over- 
ruled- -  -  -  _  7 
See  Goodwill. 

 Bussell  V.  Beg.  (7  App.  Cas.  829)  followed 

See  Privy  Council  Appeals.    5.  348 

 Smith  V.  Chambers  (5  Eettie,  97)  followed 

See  Scottish  Law.    6.  409 

 The'herge  v.  Laudry  (2  App.  Cas.  102)  fol- 
lowed _  -  _  _  245 
See  Privy  Council  Appeals.  18. 

 Toronto  {Municipal  Corporation  of)  v.  Virgo 

([1896]  A.  C.  93)  followed  -  348 

tSee  Privy  Council  Appeals.  5. 

  Vint  V.  Padget  (2  D.  c&  J.  GU)  followed  187 

See  Mortgage. 

 Warminster,  &c.,  In  re  (25  Q.  B.  D.  450) 

approved  -  -  -  -  315 
See  Highway. 

  Young  v  Grote  (4  Bing.  253)  commented  on 

See  Bill  of  Exchange.  514 

CHARTER? ARTY— Damages  by  way  of  demur- 
rage— Lay-days  _  _  -  108 
See  Ship.  2. 

CHEQUE— Forged— Liability  of  bank  -  257 
See  Privy  Council  Appeals.  1. 

CIVIL  SERVANT— Power  to  dismiss  at  pleasure 
See  Privy  Council  Appeals.    10.  575 

COLLEGES  —  Affiliation  —  Consent,  Condition 
attached  thereto  -  -  -  647 
See  University. 

COLUMBIA— Laws  of. 

See  Privy  Council  Appeals.  2. 

COMPANY  — Prospectus  — Fraudulent  Misrepre- 
sentation— Shareholder — Bepudiation  by  Plea — 
Forfeiture  of  Shares — Companies  Act,  1867  (30  &31 
Vict.  c.  131),  s.  38. 

Where  a  person  is  induced  by  a  fraudulent 
prospectus  to  apply  for  an  allotment  of  shares, 
and  his  shares  are  afterwards  forfeited  by  his 
failure  to  pay  calls,  he  ceases  to  be  a  shareholder 
and  becomes  a  mere  debtor  to  the  company,  and 
if  he  has  done  nothing  to  affirm  the  contract  he 
may  repudiate  it  and  defend  an  action  for  calls 
on  the  ground  of  the  fraud. 

A  prospectus  which  merely  specifies  the  dates 
of  and  names  of  the  parties  to  contracts  in  com- 
pliance with  the  Companies  Act,  1867,  s.  38,  does 
not  give  notice  of  circumstances  contained  in  the 
contracts  which  are  material  to  be  known  and  the 
omission  of  which  causes  the  prospectus  to  give  a 
false  impression. 

The  decision  of  the  Irish  Court  of  Appeal 
([1895]  2  I.  E.  207)  affirmed.  Aaron's  Eeefs, 
Limited  v.  Twiss      -       -        -       -  273 

2.  Shareholder  —  Payment  of  Shares  in 

advance  of  Calls — Interest  out  of  Capital — Com- 
panies  Act,  1862  (25  &  26  Vict.  c.  89),  s«.  14,  19, 
38 ;  Table  A,  s.  7. 

The  directors  of  a  company  limited  by  shares 
may  receive  payment  from  a  shareholder  of  any 
amounts  remaining  unpaid  on  his  shares,  and 
may  pay  out  of  capital  interest  on  sums  so  paid 
up  in  advance  of  calls,  either  under  Table  A  of 
the  Companies  Act,  1862  (if  applicable),  or  under 
provisions  to  the  same  effect  in  the  company's 
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articles  of  association,  provided  they  do  so  in 
good  faith  and  in  the  honett  exercise  of  the 
discretion  confided  to  directors. 

The  decisions  of  Stirling  J.  and  the  Court  of 
Appeal  ([1896]  1  Ch.  397)  aflBrmed. 

Dale  V.  Martin  (9  L.  R.  Jr.  498;  11  L.  R.  Jr. 
371)  approved.  Lock  v.  Queensland  Invest- 
ment AND  Land  Mortgage  Company      -  461 

3.   Winding-up — Fuhlic  Examination  of 

Promoters,  Directors  and  Officers  —  Companies 
(^Winding-up)  Act,- 1890  (53  &  54  Vict.  c.  63),  s.  8. 

The  Court  has  no  jurisdiction  to  direct  any 
person  to  be  publicly  examined  under  s.  8,  sub-s.  3, 
of  the  Companies  (Winding-up)  Act,  1890,  unless 
the  oflBcial  receiver  has  made  a  "  further  report " 
under  sub-s.  2  from  which  it  appears  that  in  his 
opinion  a  fraud  has  been  committed  by  a  person 
in  the  promotion  or  formation  of  the  company,  or 
by  a  director  or  other  oflScer  of  tlie  company  in 
relation  to  the  company  since  its  formation. 

And  the  power  to  direct  a  public  examination 
of  the  persons  mentioned  in  sub-s.  3  does  not 
apply  to  any  one  of  them  against  whom  a  prima 
facie  case  of  fraud  has  not  been  disclosed  by  the 
"  further  report "  of  the  official  receiver.  Ex  parte 
Barnes-        -        -        -        -        -  146 

 Shares  deemed  to  be  fully  paid  up  — 

Liability  .  -  -  -  614 
See  Privy  Council  Appeals.  11. 

 Trade  carried  on  partly  in  the  United 

Kingdom,  partly  abroad  —  Income 
tax  -  -  -  -  -  31 
See  Revenue.  1. 

CONDITION — Compliance  with,  in  fire  insurance 
policy — Non-suit  -  -  -  372 
See  Privy  Council  Appeals.  14. 

CONSENT — Condition  attached  thereto— Ultra 
vires  -        -  -        -  647 

See  University. 

CONSOLIDATION  —  Mortgages  —  Redemp- 
tion -----  187 
See  Mortgage. 

COSTS — Appeal— Consent  of  guardians  -  443 
See  Poor-rate.  1. 

■  Consultati(jn8    with    counsel  —  Shorthand 

notes-  -  -  -  -  594 
/See  Privy  Council  Appeals.  13. 

.  Jurisdiction   of    House    of    Lords  over 

costs  -  -  -  -  -  477 
See  Poor  Law. 

 On  reversal  —  Appellant  suing  in  forma 

pauperis  -  -  -  -  669 
iS'ee  Trustee. 

COUNSEL  —  Fees  for  consultations  —  Length 
of  -  -  -  -  -  694 
See  Privy  Council  Appeals.  13. 

COVENANT — To  keep  in  repair — Lease  and  sub- 
lease— Damages  -  -  -  490 
See  Landlord  and  Tenant. 

CROWN — Power  to  dismiss  Civil  servants  675 
See  Privy  Council  Appeals.  10. 

CULPA  LATA — Annual  accounis— Liability  of 
trustees  _  -  -  -  659 
See  Trustee. 


CUSTOMERS  —  Solicitation  of— Sale  of  good- 
will -----  7 
See  Goodwill. 


DAMAGES  —  Parties  —  Separate  causes  of 
action  -  -  -  -  450 
See  Practice.  1. 

 Repairs — Lease  and  sub-lease         -  490 

See  Landlord  and  Tenant. 

DEATH — Witness — Judge's  note  of  evidence — 
Admissibility  _  _  _  133 
See  Divorce. 

DEED  —  Effect  of  recitals  in  —  Notice— Estop- 
pel -  -  -  -  -  687 
See  Privy  Council  Appeals.  19. 

DIRECTORS  —  Public  examination  of— Juris- 
diction _  _  _  _  146 
See  Company.  3. 

DISCLAIMER— Revocation  -  -  -  496 
>S'ee  Patent. 

BIYOUCE— Divorce  Bill— Substituted  Service— 
Deceased  Witness — Judges  Note  of  Evidence  — 
Admissibility. 

A  certified  copy  of  th^  judge's  notes  of  the 
evidence  of  a  witness  called  by  the  petitioner  at 
the  hearing  of  a  petition  for  divorce  a  mensa  et 
thoro  cannot,  in  case  of  the  death  of  the  witness, 
be  received  as  proof  of  the  matters  deposed  to  by 
liim  upon  the  secorid  reading  of  a  bill  for  divorce 
presented  by  the  petitioner.  Griffin's  Divorce 
Bill     ------  133 


EMPLOYERS'  LIABILITY  ACT  —  Person  in 
charge  or  control  of  engine  or  train  67 
See  Negligence. 

ESTATE  PUR  AUTRE  "YIE— Special  Occupant- 
Devolution  of  Estate —  Wills  Act  (1  Vict.  c.  26),  s.  6. 

An  estate  pur  autre  vie  was  created  by  the 
conveyance  of  the  appellant's  life  estate  in  lands 
to  the  appellant  and  the  respondent  to  hold  to 
the  use  of  them  and  their  heirs  upon  certain 
trusts,  with  a  declaration  that  all  the  estates  and 
interests  conveyed  to  the  respondent  were  con- 
veyed to  her  as  trustee  for  an  infant : — 

Held,  that  the  infant's  equitable  estate  was 
not  an  estate  to  him  and  his  heirs,  and  that  there 
being  no  "  special  occupant "  the  infant's  etitate 
upon  his  death  passed  to  his  administratrix  under 
s.  6  of  the  Wills  Act  (1  Vict.  c.  20). 

The  decision  of  the  Court  of  Appeal  in  Ireland 
([1895]  1  I.  R.  44)  affirmed.    Earl  of  Mount- 

CASHELL  V.  MoRE-SmYTU        _  _  _  158 

ESTOPPEL  —  Contract  of  indemnity  —  Evi- 
dence -  -  _  _  231 
See  Privy  Council  Appeals.  12. 

 Effect  of  recitals  in  deed — Notice    -  587 

See  Privy  Council  Appeals.  19. 

 Negligence — Stamp  of  larger  amount  than 

necessary  -  -  -  -  614 
See  Bills  of  Exchange. 

EVIDENCE— Docoascd  witness— Judge's  note  of 
evidonoe — Admissibility  -  -  133 
See  Divorce. 
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E^4MINATI0N— -Promoters,  directors  and  offi- 
cers—Jurisdiction -  -  -  146 
See  Company.   3. . 


FXEE  INSURANCE— Compliance  with  condition 
in  policy — Non-suit  -  -  372 
See  Privy  Council  Appeals.  14. 

FISHEBT  —  Boundary  —  Fishings  ex  adverso 
glebe  land  -  -  ,  _  120 
^ee  Scottish  Law.  2. 

FOOTWAY  —  Repair  of,  in  urban  districts  — 
Liability  -  -  -  -  315 
See  Highway. 

FOEEIGN  ASSETS— Debts  chargeable  on- Pro- 
bate -  ,  -  ^  -  -  567 
/See  Privy  Council  Appeals.  20. 

FOREIGN  POSSESSIONS  —  Trade  carried  on 
partly  in  England,  partly  abroad — In- 
come tax  -  -  _  -  31 
See  Revenue.  1. 

FORFEITURE  —  Shares—  Prospectus  —  Fraudu- 
lent misrepresentation — Repudiation 
See  Company.    1.  273 

FORGERY— Cheques— Liability  of  bank  -  267 
See  Privy  Council  Appeals.  1. 

FRAUD — Negligence — Stamp  of  larger  amount 
than  necessary  -  -  -  514 
See  Bill  of  Exchange. 


GAMING — Securities  deposited  as  *'  cover  "— r"  To 
abide  the  event "  -  -  -  166 
See  Stock  Exchange. 

GOODWILL — Sale  of  Goodwill — Canvassing  old 
Customers — Partnership. 

Where  the  goodwill  of  a  business  is  sold 
(without  further  provision),  the  vendor  may  set 
up  a  rival  business,  but  he  is  not  entitled  to 
canvass  tlie  customers  of  the  old  firm,  and  may  be 
restrained  by  injunction  from  soliciting  any 
person  who  was  a  customer  of  the  old  firm  prior 
to  the  sale  to  continue  to  deal  with  the  vendor, 
or  not  to  deal  with  the  purchaser. 

The  same  principle  is  applicable  to  the  case 
where  a  person  has  been  taken  into  partnership 
on  the  terms  that  on  the  expiration  of  the  part- 
nership the  goodwill  of  the  business  shall  belong 
solely  to  the  other  partner. 

Lahouchere  v.  Dawson  (L.  R.  13  Eq.  322) 
approved. 

The  reasoning  in  Pearson  v.  Pearson  (27 
Ch.  D.  145)  overruled. 

The  decision  of  the  Court  of  Appeal  ([1895] 
1  Ch.  462)  reversed,  and  an  injunction  granted  on 
the  principle  above  stated.   Trego  v.  Hunt  7 

GRAIN — Duty  payable — Grain  brought  into  port 
of  London  for  sale  -  -  -  457 
See  London,  City  of. 

GUARDIAN  —  Maintenance  of  pupil  heir  — 
Accounts  -  -  -  -  625 
See  Infant. 

BIGKWAY—r- Footways  r—Bepair  of,  in  Urban 
Districts — Main  Boad — Highways  and  Locomo- 


BIGKW  AY— continued. 

tives  (Amendment)  Act  1878  (41  &  42  Vict.  c.  77). 
s.  13— Local  Government  Act  1888  (51  &  52  Vict, 
c.  41)  s.  11. 

A  county  council  is  liable  under  the  Local 
Government  Act  1888  (c.  41)  s.  11  sub-s.  2  to 
make  to  the  urban  authority  an  annual  payment 
towards  the  costs  of  the  maintenance  and  repair 
in  an  urban  district  of  the  paved  footpaths  upon 
or  at  the  sides  of  disturnpiked  roads  which  have 
become  main  roads  under  the  Highways  and 
Locomotives  (Amendment)  Act  1878  (c.  77)  s.  13. 

The  decisions  to  this  effect  in  In  re  War- 
minster &c.  (25  Q.  B.  D.  450)  and  In  re  Burslem 
&c.  ([1896]  1  Q.  B.  24)  approved.  County 
Council  of  Derby  v.  Urban  District  of  Mat- 
lock Bath  and  Scarthin  Nick     -        -  315 

HUSBAND  AND  WIFE  —  Jugdment  against 
Married  Woman — Separate  Estate — Bestraint  on 
Anticipation  —  Arrears  of  Income  —  Married 
Women's  Property  Act  1882  c.  75  ss.  1,  19. 

Where  a  married  woman  is  entitled  to  pro- 
perty for  her  separate  use  without  power  of 
anticipation,  the  restraint  on  anticipation  does, 
not  apply  to  income  accrued  due ;  and  a  judgment 
creditor  may  enforce  the  judgment  against  income- 
which  has  accrued  due  at  or  before  the  date  Of 
the  judgment. 

The  reasoning  on  this  point  in  Hood  Barrs  v7 
Cathcart  ([1894]  2  Q.  B.  559,  570)  overruled. 

The  decision  of  the  Court  of  Appeal  ([1895] 
2  Q.  B.  212)  reversed.   Hood  Barrs  v.  Heriot  - 

174 


IMPRISONMENT  —  Immunity  of  members  of 
Provincial  House  of  Assembly    -  600 
'   See  Privy  Council  Appeals.  3. 

INCOME  TAX — Assessment  in  name  of  agent 

See  Eevenue.    3.  325 

 Exemption — Public  library    -        -  500 

iSee  Eevenue.    2.  ■ 

 Trade  carried  on  partly  in  United  Kingdom, 

partly  abroad        -        -        -  31 
.  See  Kevenue.  1. 

INDEMNITY— Contract  of —Estoppel— Evidence 
as  to  abandonment  of  claim  -  231- 
See  Privy  Council  Appeals.  12. 

INFANT — Maintenance —  Guardian  and  Ward — 
Maintenance  and  Establishment  of  Pupil  Heir- 
Accounts. 

Where  the  mother  is  the  sole  guardian  of  the 
heir  to  large  estates  the  sum  allowed  the  mother- 
for  the  upkeep  of  establishment  and  education  of 
the  heir  ought  to  be  such  sum  as  prudent  guardians 
would  allow  to  her  "  as  mother.'*  To  decide  what, 
is  a  reasonable  sum  all  the  circumstances  of  each 
case  must  be  considered ;  the  governing  con- 
sideration being  what  is  for  the  interest  of  the. 
heir. 

Whether  the  guardian  of  a  minor  heir  is  a 
relative  or  not,  strict  yearly  accounts  of  the 
ildministration  of  the  minor's  property  ought  ttf; 
be  kept.  Barnes  or  Ross  v.  Boss  -       -  625 

INJUNCTION  —  Damages  —  Joinder  —  Separate' 
causes  of  action     -  -  450 

See  Practice.    1.  ,  i;  /  « 
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INSURANCE — Fire — Compliance  with  condition 
in  policy — Non-suit  -  -  372 
See  Privy  Council  Appeals.  14. 

 Eemedies  of  insurers — Subrogation  -  250 

See  Privy  Council  Appeals.  17. 

INTEEEST— Payable  out  of  capital  -  461 
See  Company.  2. 

JAMAICA— Laws  of. 

See  Privy  Council  Appeals.  8. 

JURISDICTION— Affiliation  of  colleges— Con- 
sent—Ultra  vires  -  -  -  647 
See  University. 

 House  of  Assembly — Order  of  imprisonment 

See  Privy  Council  Appeals.    3.  600 

XANDLORD  AND  TENANT— i^epa^V— Lease  and 
Sub-lease — Covenants  to  keep  and  yield  up  in  He- 
pair — Damages,  Measure  of. 

Where  a  lease  contains  covenants  to  keep 
the  demised  premises  in  repair  and  to  deliver 
them  up  in  good  repair,  and  a  sub-lease  is  granted 
'Containing  similar  covenants  with  notice  to  the 
sub-lessee  of  the  original  lease,  and  the  lessee 
brings  an  action  against  the  sub-lessee  for  breach 
of  his  covenant  to  keep  in  repair,  it  is  right  in 
assessing  the  damages  to  take  into  account  the 
liability  of  the  lessee  upon  the  covenants  in  the 
original  lease. 

The  decision  of  the  Court  of  Appeal  ([1895] 
2  Ch.  377)  affirmed.  Conquest  v.  Ebbetts  490 
LEAVE  TO  APPEAL— Appeal  to  House  of  Lords 
^ee  Arbitration.  1 
LIBEL — Action  for — Misdirection — Neiv  Trial — 
^^Substantial  Wrong  or  Miscarriage" — Bules  of 
ihe  Supreme  Court,  Order  xxxix.  r.  6. 

In  an  action  for  libel  the  judge  misdirected 
the  jury  in  favour  of  the  plaintiff  upon  a  material 
part  of  the  libel  and  the  jury  gave  a  verdict  for 
'large  damages.  The  Court  of  Appeal  thought 
that  the  nature  of  the  libel  was  such  that  the 
jury  would  have  been  entitled  to  give,  and  would 
probably  have  given,  the  same  verdict,  even  if 
the  direction  had  been  the  other  way,  and  refused 
the  defendant's  apj)lication  for  a  new  trial  on 
the  ground  that  in  their  opinion  no  "  substantial 
wrong  or  miscarriage "  hud  been  occasioned 
by  the  misdirection,  within  the  meaning  of 
Order  xxxix.  r.  6  : — 

Held,  reversing  the  decision  of  the  Court  of 
Appeal,  that  since  the  assessment  of  damages  is 
'.the  peculiar  province  of  the  jury  in  un  action  for 
libel,  and  since  the  jury  had  not  had  tlie  defend- 
ant's real  case  submitted  to  thorn  and  might,  in 
assessing  the  damages,  have  been  influenced  by 
the  misdirection,  there  had  been  a  substantial 
wrong  or  miscarriage  within  Order  xxxix.  r.  6  and 
that  there  must  be  a  new  trial.  Bray  v.  Ford  44 
LICENSING  ACTS— Liquor  laws— Power  of 
prohibition — Distribution  of  legislative 
powers  -  -  -  -  348 
See  Privy  Council  Appeals.  5. 
LOCAL  GOVERNMENT— ";S^m'^"—^7r6^/^  Au- 
iliorify —  Vesting  of  "  Street  "  iu  Urban  Authority 
—Subsoil— ruUiG  Health  Act  1875  (i38  t&  39  Vict, 
c.  r).5),      39,  M9. 

The  Public  Health  Act  1875,  which  by  s.  149 
A.  C.  1 890. 


LOCXL  GOVERNMENT— eojih'/med 

vests  certain  streets  in  the  urban  authority,  does 

not  vest  the  subsoil. 

Therefore  where  a  local  Act  authorized  the 
urban  authority  to  erect  and  maintain  "in  any 
street  or  public  place,  or  on  land  belonging  to 
them  or  under  their  control,"  lavatories  for  the 
use  of  the  public : — 

Held,  that  the  urban  authority  had  po  power 
to  excavate  the  soil  and  erect  lavatories  below 
the  surface  of  a  street  which  had  vested  in  them 
within  the  meaning  of  the  Public  Health  Act 
1875. 

The  decision  of  the  Court  of  Appeal  ([1894] 
2  Q.  B.  867)  affirmed.  Mayor,  &c.,  of  Tun- 
bridge  Wells  v.  Baird  -  -  -  434 
LONDON,  CITY  0^— Grain  Duty —  ''  Grain 
brought  into  the  Tort  of  London  for  Sale'''' — 
Manufacture  of  Grain  into  other  Articles — Metage 
on  Grain  (Port  of  London)  Act  1872  (c.  c.)  s.  4. 

Tlie  Metage  on  Grain  (Port  of  London)  Act 
1872  (c.  c.)  s.  4,  which  entitles  the  corporation 
of  London  to  a  duty  "in  respect  of  all  grain 
brought  into  the  port  of  London  for  sale,"  applies 
only  to  grain  brought  in  for  sale  as  grain,  and 
not  to  grain  brought  in  to  be  ground  into  meal, 
or  manufactured  into  other  articles  of  commerce, 
and  then  sold. 

The  decision  of  the  Court  of  Appeal  ([1895] 
2  Q.  B.  652)  affirmed.    Cotton  v.  Vogan  &  Co. 

457 


MAINTENANCE— Establishment  of  pupil  heir— 
Accounts  -  -  -  -  625 
See  Infant. 

MARRIED  WOMAN— Separate  estate— Restraint 
on  anticipation  _  _  -  174 
See  Husband  and  "Wife. 

MASTER  AND  SERVANT— Person  in  charge  or 
control  of  engine  or  train  -  -  57 
See  Negligence. 

MAXIM — "  Debitor  non  prcesumitur  donare  "  95 
See  Scottish  LAW^  3. 

MINE — Free  miner's  certificate — Precious  metals 
^ee  Privy  Council  Appeals.    2.  561 

MISDIRECTION  —  New  trial  —  "  Substantial 
wrong  or  miscarriage "  -  -  44 
See  Libel. 

MISREPRESENTATION— Credit  -        -  381 

See  Scottish  Law.  1. 
 Fraudulent — Prospectus        -        -  273 

See  Company.  1. 

JILO'RTGAGE—Eedemption  —  Consolidation  —As- 
signment of  Equity  of  Redemption  by  one  Deed  to 
one  Person. 

The  doclrine  of  consolidation  of  mortgagees 
laid  down  in  Vint  v.  Pa<bj,  t  (2  D.  \-  J.  (Ul)  ^unl 
other  cases  to  the  same  olfoct  has  been  too  long 
established  to  bo  now  overthrown. 

Therolbro  where  the  owner  of  dilVerent  pro- 
perties mortgages  them  to  dilVerent  i)ersous  and 
ihe  niortgag(>s  afterwards  become  united  in  title, 
the  holder  of  Iho  mortgages  has  a  right  to  con- 
solidate them,  and  to  refuse  to  be  redeemed  as  to 
one  >Yithout  payment  of  what  is  due  (o  hiiu  on 
:)  3  B 
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MORTG  AGr'E—mitinued. 

all,  not  only  as  against  the  mortgagor  but  also 
as  against  a  person  to  whom  the  mortgagor  has 
by  one  deed  assigned  the  equity  of  redemption 
of  all  the  properties,  although  the  assignment 
is  made  before  the  mortgages  become  united  in 
title. 

The  drcisions  of  Komer  J.  and  the  Court  of 
Appeal  ([1894]  2  Ch.  328;  [1895]  1  Ch.  51) 
affirmed.    Pledge  v.  White        -        -  187 

NATAL— Laws  of. 

See  Privy  Council  Appeals.  9. 

NEGLIGENCE— ilfasier  and  Servant— Employer 
and  Worhnian — "  Person  in  Charge  or  Control  of 
Locomotive  Engine  or  Train  upon  a  Railway  " — 
Employers'  LiaUlity  Act  1880  (43  &  44  Vict.  c.  42) 
s.  1  suh-s.  5. 

The  Employers'  Liability  Act  1880  by  s.  1 
sub-s.  5  enacts  that  where  personal  injury  is 
caused  to  a  workman  by  reason  of  the  negligence 
of  any  person  in  the  service  of  the  employer 
"  who  has  the  charge  or  control  of  any  .  .  ,  . 
locomotive  engine  or  train  upon  a  railway,"  there 
shall  be  the  same  right  of  compensation  against 
the  employer  as  if  the  workman  had  not  been  in 
his  service. 

A  "  person  who  has  the  charge  or  control  of  a 
train  "  does  not  necessarily  cease  to  have  charge 
of  it,  within  the  meaning  of  the  Act,  because 
some  of  the  carriages  are  uncoupled  from  one 
another  and  from  the  engine  in  order  that  they 
may  be  separately  dealt  with.  And  those  words 
do  not  necessarily  point  only  to  one  person  who  is 
in  charge  of  the  whole  train,  but  may  include 
persons  who  have  duties  to  perform  in  respect  of 
parts  of  the  train. 

An  engine-driver,  employed  with  his  fireman 
in  the  discharge  of  loaded  wagons  on  a  railway, 
took  a  locomotive  engine  and  several  wagons  to  a 
point  on  an  incline,  and  there  proceeded  with 
the  engine  and  one  of  the  wagons  to  the  place  of 
discharge,  intending  to  return  for  the  other 
wagons  in  due  course.  The  fireman  uncoupled 
the  remaining  wagons  and  scotched  them  to  pre- 
vent them  running  down  the  incline.  One  of 
the  wagons  broke  away,  ran  down  the  incline, 
and  killed  a  workman  in  the  service  of  the  same 
employers.  There  was  evidence  that  the  method 
of  scotching  adopted  was  unsafe  and  was  known 
to  and  approved  by  the  engine-driver.  The  re- 
presentative of  the  deceased  having  brought  an 
action  for  compensation  against  the  employers  : — 

Held,  reversing  the  decision  of  the  Queen's 
Bench  Division  and  the  Court  of  Appeal,  that 
there  was  evidence  for  the  jury  that  the  death 
was  caused  by  reason  of  the  negligence  of  a  per- 
son who  had  the  charge  or  control  of  a  train  within 
the  meaning  of  the  Act,  since  either  the  engine- 
driver  had  tlie  charge  or  control,  or  the  fireman 
had,  and  there  was  evidence  of  negligence  in 
both.    McCoED  V.  Cammell  and  Company  57 

 Liability  of  law  agent  for      -        -  409 

See  Scottish  Law.  6. 

 Stamp  of  larger  amount  than  necessary  514 

See  Bill  of  Exchange. 

NEW  SOUTH  WALES— Laws  of. 

See  Privy  Council  Appeals.    10 — 16. 


NEW  TRIAL  —  Misdirection  —  "Substantial 
wrong  or  miscarriage "  -  -  44 
See  Libel. 

NON-SUIT — Fire  insurance — Compliance  with 
condition  in  policy  -  -  -  372 
See  Privy  Council  Appeals.  14. 

NOTICE— Effect  of  recitals  in  deed— Estoppel 

See  Privy  Council  Appeals.    19.  58T' 

NOVA  SCOTIA— Laws  of. 

See  Privy  Council  Appeals.   3,  4. 


ONTARIO— Laws  of  Canada. 

See  Privy  Council  Appeals.   5,  6. 

PARLIAMENT— Allowances  to  members— Con- 
struction of  Act  -  _  _  37© 
See  Privy  Council  Appeals.  15. 

PARTIES  —  Joinder  of  defendants  —  Separate 
causes  of  action  -  _  _  450 
See  Practice.  1. 

PARTNERSHIP— Sale  of  goodwill— Canvassing^ 
old  customers  -  -  -  7 
See  Goodwill. 

TAT'E'NT— Disclaimer — Revocation — Patent  Act 
1883  (46  &  47  Vict.  c.  57)  ss.  19,  26. 

Where  on  a  petition  for  revocation  of  a  patent 
the  judge  holds  that  all  the  claims  are  bad  and 
orders  the  patent  to  be  revoked  and  this  order  i& 
entered  on  the  Register  of  Patents,  the  Court  of 
Appeal,  if  it  is  of  opinion  that  one  claim  is  valid,, 
may  reverse  the  order  below  and  order  that  the 
patent  be  revoked,  unless  within  three  months^ 
or  such  further  time  as  the  Court  may  allow,  the 
patentee  obtain  leave  to  amend  his  specification 
by  disclaiming  all  the  claims  except  the  valid 
one.    Deeley  v.  Perkes     -        -        -  49&' 

POOR  LAW — Guardians — Limitation  of  Time  for 
Payment  of  Debt — Jurisdiction  of  House  of  Lords- 
over  Costs — Costs  of  Appeal  in  House  of  Lords — 
Poor  Law  {Payment  of  Debts)  Act  1859  (22  &  23- 
Vict.  c.  49)  ss.  1,  4. 

An  order  of  this  House  for  payment  of  the 
costs  of  an  appeal  without  specifying  the  amount 
does  not  constitute  a  "  debt,  claim  or  demand  law- 
fully incurred  or  become  due  "  within  the  mean- 
ing of  the  Poor  Law  (Payment  of  Debts)  Act 
1859  ss.  1,  4,  until  the  amount  had  been  certified' 
by  the  Clerk  of  the  Parliaments  under  the  Stand- 
ing Orders,  and  the  time  for  payment  limited 
by  that  Act  runs  from  the  date  of  the  certificate 
and  not  from  the  date  of  the  order. 

This  House  has  an  inherent  jurisdiction,  in- 
dependent of  statute,  over  costs  in  proceedings 
before  itself. 

The  decision  of  the  Court  of  Appeal  (  [1895] 
1  Q.  B.  662)  reversed.  Guardians  op  West  Ham 
Union  v.  Churchwardens,  &c.,  of  St.  Matthew, 
Bethnal  Green       -       -        -        -  447" 

'EQOiB.-'RA.T'E— Appeal— Consent  of  Guardians^ 
Assessment  Committee  as  Respondents — Costs — 
Union  Assessment  Committee  Amendment  Act  1864 
c.  39  s.  2. 

Where  the  assessment  committee  of  a  union 
receive  notice  of  a  poor-rate  appeal  under  s.  1  of 
the  Union  Assessment  Committee  Amendment 
Act  1864,  they  have  no  authority  to  appear  as- 
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TOOH-HAT'E— continued. 

respondents  to  the  ap^Deal  unless  they  obtain  the 
consent  of  the  guardians  after  sending  notice  to 
every  guardian,  as  required  by  s.  2.  If  they  do 
appear  without  such  consent  and  the  appeal  is 
dismissed  "  with  costs  to  the  respondents "  they 
are  not  entitled  to  costs,  although  throughout  the 
proceedings  they  receive  notices  to  attend  from 
the  appellants  and  are  treated  by  them  as  respond- 
ents. 

The  decision  of  the  Court  of  Appeal  (  [1895] 

1  Q.  B.  38)  affirmed.  West  Ham  Union  v. 
■  Justices  of  Essex  and  London  County  Council 

443 

2.  Exemption — Society  instituted  for  pu7'- 

j)oses  of  the  Fine  Arts  exclusively — "  Voluntary 
Contributions''' — 6  &  7  Vict.  c.  36,  s.  1. 

A  society  is  not  "  supported  by  voluntary  con- 
tributions" within  the  meaning  of  6  &  7  Yict. 
c.  36,  s.  1,  when  it  returns  to  every  contributor 
the  equivalent  of  his  contributions  in  money's 
worth.  "  Voluntary  "  as  there  used  does  not  mean 
mot  compulsory ;  it  means  gratuitous,  without  any 
money  or  other  merely  material  consideration. 

The  decision  of  the  Court  of  Appeal  (  [1894] 
•2  Q.  B.  609)  reversed  and  the  decision  of  Wright 
and  Collins  JJ,  restored.  Overseers,  &c.,  of  the 
Savoy  v.  Art  Union  of  London    -        -  296 

PORT — Liability  to  clear  a  port  of  sunken  ship 

See  Privy  Council  Appeals.    21.  579 

IB'RA.CTIC'E— Parties— Defendants,  Joinder  of— 
Separate  Causes  of  Action — Claim  for  Damages — 
Injunction — Order  xvi.  r.  4. 

Claims  for  damages  against  two  or  more  de- 
fendants in  respect  of  their  several  liability  for 
separate  torts  cannot  be  combined  in  one  action. 

In  an  action  against  two  defendants  the  state- 
ment of  claim  alleged  that  each  of  the  defendants 
by  their  several  acts,  and  that  the  defendants  by 
their  combined  acts,  obstructed  the  plaintiff's 
access  to  his  premises,  and  claimed  damages 
■against  them  and  each  of  Ihem  and  an  injunc- 
■tion  : — 

Held,  that  the  action  could  not  be  maintained 
in  this  form  and  that  one  of  the  defendants  must 
be  struck  out. 

The  decision  of  the  Court  of  Appeal  ([ISO,")] 

2  Q.  B.  688)  aflSrmed. 

Qus&re  whether  the  action  could  have  been 
-maintained  if  an  injunction  only  had  been 
claimed.  Sadler  v.  Great  Western  li  ailw^ay 
Company       _____  450 

2.   Sequestration — Discretion  —  Non-pay- 
ment of  Costs — Procedure — Order  XLiii.  r.  7. 

When  application  is  made  for  leave  to  issue  a 
sequestration  for  non-payment  of  costs  the  Court 
or  judge  should  be  satisfied  that  the  application  > 
js  reasonable,  but  it  is  not  necessary  to  point  to 
;iny  particular  property  which  may  be  made 
available  for  the  payment  of  the  costs  by  sequcs- 
•t  rat  ion. 

When  the  Court  or  judge  to  whom  the  appli- 
cation is  made  has  exercised  a  discretion  and 
made  an  order,  that  order  ouglit  not  to  bo  inter- 
fered with  by  a  superior  Court  unless  it  is  shewn 
that  there  has  been  an  improper  exercise  of  the 
discretion  or  some  miscarriage  of  justice.  Hul- 
J3ERT  %\  Cathcart     -        -        _        -  470 


PRACTICE— cow^m  Met/. 

3.    Special   Case  —  Proceedings  extra 

Cur  sum  Curice — Appeal — Jurisdiction — Pules  of 
the  Supreme  Court,  Order  xxxiv.,  r.  1. 

Where  a  special  case  is  calculated  and  in- 
tended to  raise  for  decision  questions  of  fact  only, 
the  proceedings  are  extra  cursurn  cmiee,  the  judg- 
ment of  the  Court  is  in  the  nature  of  an  arbitra- 
tor's award,  and  an  appeal  cannot  be  entertained 
if  its  competency  is  objected  to  by  the  party 
holding  the  judgment.  If  in  these  circumstances 
the  Court  of  Appeal  reverses  the  judgment  belovr, 
this  House  has  no  jurisdiction  except  to  reverse 
as  incompetent  the  judgment  of  the  Court  of 
Appeal.   Burgess  v.  Morton       -        -  136 

 "  Step  in  proceedings  "  —  Application  for 

extension  of  time  -  -  -  1 
See  Arbitration. 

PRIVY    COUNCIL    APPEALS  —  AUSTRALIA 

(WESTERN)— 44  Vict.  No.  IQ— Hides  and  Orders, 
Order  xxxvi.,  No.  10 — Banher  and  Customer — 
Forged  Cheques — Liability  of  Panic. 

Order  xxxvi.,  No.  10,  of  the  rules  under 
44  Vict.  No.  10,  does  not  empower  the  Court  to 
give  judgment  in  disregard  of  findings  of  the 
jury  not  objected  to,  merely  because  it  sets  aside 
one  or  more  findings  which  have  been  objected  to. 

Where  the  effect  of  the.former  was  that  certain 
entries  debited  by  the  bank  to  their  customer 
were  in  respect  of  cheques  forged  l>y  one  of  its 
servants,  that  the  customer  was  first  informed 
thereof  hy  the  accredited  agent  of  the  bank  who 
requested  his  silence,  and  that  the  customer  in 
complying  with  that  request  acted  honestly  and 
with  a  view  to  what  he  believed  to  be  tlie  bank's 
interest : — 

Held,  that  the  silence  of  the  customer  was  not 
a  legal  wrong  to  the  bank,  and  that  he  was  not 
estopped  from  relying  on  the  forgery. 

JSPKenzie  v.  British  Linen  Co.  (6'App.  Cas.  82) 
distinguished.  Ogilyie  v.  West  Australian 
Mortgage  and  Agency  Corporation      -  267 

2.    GkTSkDA.— British  Columbia- Mi ne.< 

and  Minerals — Precious  3Lnals  —  Free  Miner's 
Certificate — Construction — Lau;  of  I>ritis]i  Colum- 
bia—Act  47  Vict.  c.  14,  8.  o—Act6i.  Vict.  c.  26. 

By  s.  3  of  the  British  Columbia  Act  (47  Vict, 
c.  14),  land  was  granted  to  the  Dominion  Govern- 
ment, the  appellant  company's  predecessor  iu 
title,  "  including  all  mines,  minerals  and  sub- 
stances whatsoever  thereupon,  therein,  and  there- 
under "  : — 

Held,  in  an  action  for  wrongful  ejectment  by 
the  holder  of  a  free  miner's  certificate  under  the 
"  British  Columbia  Tlucer  Mining  Act,  1891 " 
(54  Vict.  c.  26),  applicable  to  a  part  of  the  laud 
granted,  that  he  was  entitled  to  mine  for  gold  and 
other  precious  metals  thereon,  the  above  words 
not  being  sutficiently  precit^e  to  transfer  to  the 
appellants'  predecessor  the  right  of  the  provincial 
legislature  to  administer  the  procions  metals  iu 
tlie  lands  assigned.  Esqvimalt  and  Nax.mmo 
Eailway  Company  r.  BAiNr.KiDin:  -        -  561 

3.    Nova  Scotia — Jurisdiction  of  Pro- 
vincial JIou^c  of  Asscmhhj-^Iunnunities  of  its 
3Iembers  —  Order  of  Tmpriso7iment  —  Pevised 
Statutes,  n^/i  Series,  c.  3 — Law  of  Nova  Scotia. 

The  Nova  Scotia  House  of    Asscmlily  has 
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PRIVY  COUNCIL  APPEALS— CANADA— co?iicZ. 
statiitoi'}'-  power  to  adjudicate  that  wilful  dis- 
obedience to  its  order  to  attend  iu  reference  to  a 
libel  reflecting  on  its  members  is  a  breach,  of 
privilege  and  contempt,  and  to  punish  that  breach 
by  imprisonment. 

In  an  action  for  assault  and  imprisonment 
against  members  of  the  Assembly  who  had  voted 
for  the  plaintiff's  imprisonment : — 

Held,  that  the  sections  of  the  local  Revised 
Statutes,  5th  Series,  c.  3,  which  create  the  juris- 
diction of  the  House  and  indemnify  its  members 
against  legal  proceedings  in  respect  of  their  votes 
therein,  are  a  complete  answer  to  an  attempt  to 
enforce  civil  liability  for  acts  done  and  words 
spoken  in  the  House.  Those  sections,  except  so 
far  as  they  may  be  deemed  to  confer  any  criminal 
jurisdiction,  otherwise  than  as  incident  to  the 
protection  of  members,  are  intra  vires  of  the  local 
legislature,  as  relating  to  the  constitution  of  the 
Drovince  within  the  meaning  of  s.  92  of  the  British 
-North  America  Act,  1867,  or  under  the  authority 
of  s.  5  of  the  Colonial  Laws  A'alidity  Act  (28  &  29 
Vict.  c.  63),  which  was  recognised  by  the  Act  of 
1867,  s.  88. 

Barton  v.  Taylor  (11  App.  Cas.  197)  distin- 
guished.   Fielding  v.  Thomas      -        -  600 

4.    Nova  Scotia  —  Licence — Application 

for  Eeneiml — Effect  of  Bepecd  of  Section  autho- 
rizing Beneioal — Bevised  Statutes,  5th  Series, 
e.  Vil.,  8.  95. 

The  appellants  having  obtained  a  licence  to 
work  for  two  years  under  s.  95,  c.  VIL,  of  the 
Revised  Statutes,  5th  Series,  afterwards  ajDplied 
under  the  same  section  for  a  renewal  thereof;  but 
in  the  meantime  s.  95  had  been  repealed  by  an 
amending  Act  of  1889 

Held,  that  at  the  date  of  the  application  to 
renew  the  power  to  grant  it  was  gone,  for  even  if 
the  amending  Act  were  so  construed  as  not  to 
interfere  with  vested  rights,  the  appellants 
possessed  a  privilege  and  not  an  accrued  right  in 
reference  to  the  renewal  sought. 

Main  \.  Starh  (15  App.  Cas.  384)  referred  to. 
Reynolds  v.  Attorney-Geneeal  for  Nova 
Scotia  240 

5.  Ontario — Liquor  Laios — Poiver  of  Pro- 
hibition—  Distribution  of  Legislative  Poivers- — 
British  North  America  Act,  ss.  91,  92 — Canada 
Temperance  Act,  1886 — Ontario  Act  (53  Vict.  c.  56), 
s.  18. 

The  general  power  of  legislation  conferred  upon 
the  Dominion  Parliament  by  s.  91  of  the  British 
North  America  Act,  1867,  in  supplement  of  its 
therein  enumerated  powers,  must  be  strictly  con- 
fined to  such  matters  as  are  unquestionably  of 
national  interest  and  importance;  and  must  not 
trench  on  any  of  the  subjects  enumerated  in  s,  92 
as  within  the  scope  of  provincial  legislation,  unless 
they  have  attained  such  dimensions  as  to  affect  the 
body  politic  of  the  Dominion. 

Dominion  enactments,  when  competent,  over- 
ride but  cannot  directly  repeal  provincial  legisla- 
tion. Whether  they  have  in  a  particular  instance 
effected  virtual  repeal  by  repugnancy  is  a  question 
for  adjudication  by  the  tribunals,  and  cannot  be 
determined  by  either  the  Dominion  or  provincial 
legislature. 

Accordingly  the  Canada  Temperance  Act,  1886, 
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so  far  as  it  jourported  to  repeal  the  prohibitory 
clauses  of  the  old  provincial  Act  of  1864  (27  &  28 
Vict.  c.  18)  was  ultra  vires  the  Dominion.  Its 
own  prohibitory  provisions  are,  however,  valid 
when  duly  brought  into  operation  in  any  pro- 
vincial area,  as  relating  to  the  peace,  order,  and 
good  government  of  Canada ; 

Bussell  V.  Beg.  (7  App.  Cas.  829)  followed ; 

but  not  as  regulating  trade  and  commerce- 
within  s.  91,  sub-s.  2,  of  the  Act  of  1867 ; 

Citizens^  Insurance  Co.  v.  Parsons  (7  App„ 
Cas,  98)  distinguished  and  Municipal  Corporation 
of  Toronto  v.  Virgo  ([1896]  A.  C.  93)  followed. 

Held,  also,  that  the  local  liquor  prohibitions 
authorized  by  the  Ontario  Act  (53  Vict.  c.  56), 
s.  18,  are  within  the  powers  of  the  provincial  legis- 
lature. But  they  are  inoperative  in  any  locality 
which  adopts  the  provisions  of  the  Dominion  Act 
of  1886.  Attorney-General  for  Oxtaeio  v. 
Attorney-General  for  the  Dominion    -  348 

6.   Ontario — Trade — Power  to  Begulate  a 

Trade  does  not  include  poiver  to  prohibit — By- 
laws—  Construction — Ontario  Bevised  Statutes,. 
1887,  c.  18i,  s.  495  (3). 

A  statutory  power  conferred  up)on  a  municipal 
council  to  make  by-laws  for  regulating  and 
governing  a  trade  does  not,  in  the  absence  of  an 
express  power  of  prohibition,  authorize  the  making 
it  unlawful  to  carry  on  a  lawful  trade  in  a  lawful 
manner : — 

So  held,  where,  under  c.  184  of  Revised 
Statutes  of  Ontario,  1887,  s.  495  (3),  a  municipal 
by-law  was  passed  prohibiting  hawkers  from 
plying  their  trade  in  an  important  part  of  the 
municipality,  no  question  of  apprehended  nuisance 
having  been  raised.  Municipal  Corporation  of 
THE  City  of  Toronto  v.  Virgo     -        -  88- 

7.   Bailways  —  Lnported  Steel  Bails  — 

Street  Bailways — Tramways — Laiv  of  Canada — 
Construction — Dominion  Act  (50  &  51  Vict.  c.  S9), 
s.  1,  item  88 ;  s.  2,  item  173. 

Although  there  may  be  in  various  Canadian 
Acts  and  for  other  purposes  substantial  distinc- 
tions between  railways  or  railway  tracks  and 
street  railways  and  tramways,  yet,  for  the  purpose 
of  separating  free  and  dutiable  articles,  such  dis- 
tinction is  not  maintained  in  Canadian  Act 
50  &  51  Vict.  c.  39,  and  its  three  predecessors. 

According  to  the  true  construction  of  that 
Act  (see  s.  1,  item  88,  and  s.  2,  item  173),  the 
question  whether  imported  steel  rails  are  taxed 
or  free  depends  solely  upon  their  weight,  not 
upon  the  character  of  the  railway  track  for  which 
they  are  intended.  Toronto  Railway  Company 
V.  The  Queen  -        -        -        -  651 

8.    JAMAICA  —  Trade-mark  — Begisira- 

tion  of  Trade  Marks  Laic,  1888—"  Club  Soda  "— 
Alleged  Misrepresentation  of  Ms  Goods  by  the 
Plaintiff. 

In  an  action  by  the  appellant  who  had  regis- 
tered his  English  trade-mark  of  "  Club  Soda  "  in 
Jamaica,  under  Law  17  of  1888,  it  appeared  that 
the  respondents  persisted  in  selling  their  goods 
under  the  same  name  in  a  way  calculated  to 
deceive : — 

Held,  that  the  appellant  was  not  disentitled 
to  relief  merely  because  he  had  printed  on  his 
label  the  words  "manufactured  in  Ireland  by 


[1896]  A.  C. 


INDEX. 


677 


PRIVY  COUNCIL  APPEALS— JAMAICA— conicZ. 
H.M.  Kuyal  Letters  Patent."  Those  words,  ex- 
plained by  the  evidence  to  relate  to  patented 
machinery,  did  not  necessarily  represent  or  induce 
belief  contrary  to  the  fact  that  the  ingredients 
of  their  article  were  patented.  Cocheane  v. 
Macnish  &  Son        -        -        -        -  225 

9.  NATAL — Watercourse — Eiglit  to  Con- 
struct— Rigid  to  divert  Streams — Grant  of  Land 
—  Construction  of  Reservation. 

Where  in  a  grant  of  land  a  right  is  reserved 
to  make  watercourses  over  it  for  the  public  use 
and  benefit  by  order  of  Government : — 

Held,  that  such  reservation  may  include,  and 
in  the  circumstances  of  this  case  did  include,  a 
right  to  divert  water  from  streams  in  the  land 
and  to  use  the  water  so  diverted.  Eemfry  v. 
Sueveyoe-Geneeal  of  Natal      -        -  558 

10.    NEW  SOUTH  WALES— Civil  Ser- 
vants of  the  Crown — Poiver  to  dismiss  at  pleasure 
— Laio  of  New  South  Wales — Civil  Service  Act, 
1881  (48  Vict.  No.  XXIV.). 

The  Crown  has  by  law,  whether  in  England 
or  New  South  Wales,  power  to  dismiss  at  pleasure 
eit])er  its  civil  or  military  officer,  a  condition  to 
that  effect  being  an  imiDlied  term  of  the  contract 
of  service  except  where  it  is  otherwise  expressly 
provided  : — 

But  held,  that  certain  provisions  of  the  New 
South  Wales  Civil  Service  Act  of  1881,  being 
manifestly  intended  for  the  protection  and  benefit 
of  the  officer,  are  inconsistent  with  such  a  con- 
dition, and  consequently  restrict  the  power  of  the 
Crown  in  that  respect.    Gould  v.  Stuaet  575 

11.   Company — Contract — Shares  deemed 

to  he  fully  paid  up — Liability — Laio  of  New  Soutlt 
Wales — Companies  Act,  1874,  No.  19,  s.  57 — 
Evqlish  Companies  Act,  1867  (30  f&31  Vict.  c.  131), 
s.  25. 

Where  the  members  of  a  syndicate  resolved  to 
form  a  company,  distributing  the  shares  therein 
rateably  amongat  themselves  accoiding  to  tlie 
extent  of  their  interests  in  the  syndicate  property, 
the  same  to  be  deemed  in  great  part  paid  up,  and 
a  deed  of  sale  of  Iheir  property  was  executed  by 
their  trustees  to  a  trustee  for  the  company,  after- 
wards filed  with  the  registrar  and  adopted  by 
the  directors,  which  embodied  the  above  reso- 
lution : — 

Held.,  that  the  deed  of  sale  was  not  a  contract 
within  the  meaning  of  s.  57  of  the  Colonial  Act 
of  1874,  corresponding  with  s.  25  of  the  English 
Companies  Act  of  18G7,  so  as  to  protect  the  shares 
from  liability  to  calls  in  respect  of  the  amounts 
which  were  to  bo  dt'enuul  as  paid  up.  It  did  not 
efltect  a  genuine  transfer  of  property  in  respect  of 
which  shares  deemed  to  be  i)aid  lip  formed  part 
of  the  consideration  ;  nor  were  any  legal  rights 
or  liabilities  created  tlun-Lby. 

Hartley's  Case  (L.  II.  10  Ch.  157)  distin- 
guished.   Smith  v.  Buown  -        -        _  614 

12.    Contract  of  Indemiiily  —  Estoppel — 

Evidence  as  to  abandonment  of  Claim. 

The  plaintifi'  and  defendant  jointly  guaran- 
teed to  a  bank  i)ny]ncut  of  a  certain  casli  bond, 
the  plaintiff  agrc(;ing  witli  llu^  defendant  to  | 
indemnify   him  from   all  liability  thert'under.  ■ 
Seven  years  afterwards  the  bank  rek^ased  tlu> 
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WAL'ES— continued. 
guarantors  from  liability  on  payment  by  each  of 
lOOOZ. 

In  a  suit  by  the  plaintiff  to  declare  the 
agreement  of  indemnity  discharged,  and  to  re- 
strain the  defendant  from  continuing  his  action 
thereon : — 

Held,  that  in  the  absence  of  a  contract  to  dis- 
charge it,  the  defendant  could  not  be  estopped 
from  enforcing  it  by  any  representation,  expre.-s 
or  implied,  of  his  in*tention  to  abandon  it.  To 
raise  an  equity  on  behalf  of  the  plaintiff  there 
must  have  been  misrepresentation  of  existing- 
facts. 

Jordan  v.  Money  (5  H.  L.  C.  185)  approved. 
Chadwick  v.  Manning        _        _        _  231 

13.   Costs — Consultations  icith  Counsel  — 

Shorthand  notes  of  Evidence — Expenses  of  Wit- 
nesses. 

Where  a  taxing  master  had  directed  (1.)  that 
fees  for  consultations  should  be  ascertained  by 
the  number  of  consultations  allowed,  (2.)  that 
costs  of  witnesses  should  be  ascertained  at  a  uni- 
form rate  of  fourteen  days'  subsistence  when  the 
witness  was  examined  twice,  and  seven  days- 
when  examined  only  once  : — 

Held,  that  the  first  direction  was  right,  and 
that  the  master  need  not  inquire  into  the  length 
of  the  consultations  and  the  importance  of  the 
occasions  on  which  they  were  held,  but  that  the 
second  direction  was  erroneous,  for  that  the  case 
of  each  witness  properly  called  should  be  con- 
sidered, and  a  reas(jnable  allowance  made  having 
regard  to  the  character  of  his  evidence  and  the 
probability  of  his  having  to  be  recalled.  Com- 
missioner FOE  Railways  v.  O'Roueke     -  594 

14.   Insurance,  Fire  —  Compliance  icith 

Condition  in  Policy — Non-suit —Practice. 

Where,  in  an  action  on  a  fire  policy,  the  plain- 
tiffs' evidence  shewed  that  they  could  have  com- 
plied with  the  condition  as  to  giving  within 
fifteen  days  a  detailed  account  of  their  loss  "as 
the  nature  and  circumstances  of  the  case  will 
admit"  much  more  fully  and  completely  than 
they  had  done  : — 

Held,  that  they  were  rightly  non-suited,  since 
even  if  the  question  of  compliance  were  for  the 
jury,  a  verdict  could  not  have  been  reasonably 
given  in  their  favour.  Middle  y.  National  I'uie 
and  Marine  Insurance  Company  of  New  Zea- 
land   ------  372 

15.  Parliamentary  Allowances  to  Members: 

—Law  of  New  South  Wales— 5'^  Vict.  No.  12,  s.  2 
— Construction. 

According  to  the  true  construction  of  the  Par- 
liamentary Keprcsentatives'  Allowance  Act  (53 
Vict.  No.  12),  a.  2,  an  annual  grant  to  "every 
member  of  the  Legislative  Assembly  now  serving 
or  hereafter  to  S(>rve  theri>in,"  api^lies  to  every 
succi'ssive  Legislative  Assembly  o(  the  colony, 
and  is  not  limited  to  the  particular  Asseuibiy 
existing  at  the  date  of  the  Act.  Attorney- 
General  for  New  South  Wales  v.  Ri:n"kie  376 

16.    Hate — Levying   Water-i'aie  —  Landfi 

outside  Jiatcablc  liiuit — liy-laws — Act  XXVII.  of 
1802,     :-;5 — Con.^truclion, 

Where  the  appellants  were  authorized  bv  their 
incorporating  vVet  (XXVII.  of  1S1)2).  s.  ''X\  to 
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make  by-laws  levying  a  water  rate  "  in  respect  of 
lands  and  tenements  distant  not  more  than  sixty 
yards  from  any  main  ....  although  such  lands 
or  premises  are  not  actually  connected  with  any 
main  "  : — 

Held,  that  they  had  no  authority  to  levy  a 
rate  on  lands  without  the  prescribed  limit  merely 
because  such  lands  formed  one  holding  with  other 
lands  within  the  prescribed  limit.  Huistee  Dis- 
trict Water  Supply  and  Sewerage  Board  v. 
Newcastle  Wallsend  Coal  Company    -  82 

17.    QUEENSLAND —JwsiM-a?zce—Eeme- 

dies  of  Insurers — Effect  of  Payment  under  Policy 
— Subrogation — Queensland  Act  (40  Vict.  c.  8i), 
s.  5,  sub-s.  6. 

Payment  honestly  made  by  insurers  in  satis- 
faction of  a  claim  by  the  insured  entitles  the 
insurers  to  the  remedies  available  to  the  insured ; 
and  such  remedies  cannot  be  resisted  on  the 
ground  that  the  payment  was  not  within  the 
terms  of  the  policy : — 

Held,  that  although  the  insurers  could  not 
by  mere  force  of  subrogation  sue  in  their  own 
name,  yet  that  in  this  case  the  right  to  do  so 
was  conferred  by  assignment  from  the  insured 
aided  by  s.  5,  sub-s,  6,  of  the  Judicature  Act 
(40  Vict.  c.  84),  corresponding  with  the  English 
.Judicature  Act  of  1873.  King  v.  Victoria  In- 
surance Company     -        _        -        -  250 

18.    TASMANIA  —  Practice  —  Special 

Leave  to  Ajjpeal — Tasmanian  Act  No.  10  of  1858, 
.?.s.  5,  8. 

By  Tasmanian  Act  No.  10  of  1858,  s.  5, 
disputes  concerning  lands  yet  ungranted  by  the 
Crown  are  referred  to  the  Supreme  Court,  whose 
decision  is  to  be  final ;  and  by  s.  8  the  Court  is 
directed  to  be  guided  by  equity  and  good  con- 
science only,  and  by  the  best  evidence  procurable, 
even  if  not  required  or  admissible  in  ordinary 
cases,  and  not  to  be  bound  by  strict  rules  of  law 
or  equity  or  by  any  legal  forms : — 

Held,  that  the  Crown's  prerogative  to  grant 
special  leave  to  appeal  is  inapplicable  to  a  decision 
so  authorized. 

Theberge  v.  Laundry  (2  App.  Cas.  102)  fol- 
lowed. Moses  alias  Moss  v.  Parker.  Ex  parte 
Moses  ------  245 

19.  TRINIDAD  AND  TOBA.GtO— Vendor 

'and  Purchaser — Purchaser  for  Value  luith  Notice 
— Effect  of  Recitals  in  Deed — Notice — Estoppel. 

Kecitals  in  a  deed  are  not  representations  of 
fact  on  the  faith  of  which  a  stranger  to  the  deed 
is  entitled  to  act  without  inquiry. 

Where  the  plaintiff,  a  purchaser  of  a  legal 
estate,  had  express  notice  that  the  defendants 
obtained  possession  of  the  land  bought  under  a 
deed  which  purported  to  convey  to  them  an 
equitable  title  thereto  : — 

Held,  that  he  must  convey  the  legal  estate  to 
the  defendants.  Erroneous  recitals  in  the  deed 
as  to  the  derivation  of  the  equitable  title  actually 
transferred  did  not  estop  the  defendants  or  vitiate 
the  notice.  Trinidad  Asphalte  Company  v. 
Coryat         -        _        _        _        -  587 

20.    ^KyLGBlK— Prolate— Statement  by 

Executors — Debts  chargeable  on  Foreign  Assets — 
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Laio  of  Victoria — Administration  and  Probate  Act, 
1890,  No.  1060,  s.  97,  sub-s.  2. 

Held,  that,  under  s.  97,  sub-s.  2,  of  the  Admi- 
nistration and  Probate  Act  of  1890,  the  state- 
ment which  an  executor  is  required  to  furnish 
relates  to  all  assets  within  the  Colony  of  Victoria, 
and  to  such  debts  as  are  properly  chargeable  on 
these  Colonial  assets  in  assessing  them  for  duty 
so  as  to  shew  the  assessable  balance  in  the 
Colony. 

Consequently,  where  the  testator  was  domi- 
ciled in  Victoria  but  had  foreign  assets,  these 
latter,  to  which  Victorian  probate  gives  no  title, 
need  not .  be  stated,  nor  any  debts  chargeable 
thereon  except  so  far  as  they  are  in  excess  of  the 
security,  and  to  the  extent  of  that  excess  are 
chargeable  on  the  Victorian  assets. 

Blachwood  v.  Beg.  (8  App.  Gas.  82)  followed. 
Henty  v.  The  Queen         _        _        _  567 

21.   Ship — Liability  to  clear  a  Port  of 

Sunlcen  Ship — Registered  Oioners — Law  of  Victoria 
—Marine  Act,  1890,  No.  1565,  s.  13. 

Sect.  13  of  the  Victorian  Marine  Act,  1890, 
differing  in  that  respect  from  s.  56  of  the  English 
Harbours,  Docks,  and  Piers  Clauses  Act,  1847, 
imposes,  according  to  its  true  construction,  upon 
the  owner  or  master  of  any  ship  sunken  within 
a  port,  the  duty  of  clearing  the  port  thereof,  or 
of  reimbursing  the  statutory  officer  the  expenses 
incurred  by  him  for  that  purpose  : — 

Held,  that  the  registered  owner  of  the  ship  at 
the  date  of  the  occurrence  cannot  escape  liability 
by  abandoning  the  wreck  to  the  underwriters, 
who,  although  they  become  at  common  law 
owners  of  the  wreck,  are  not  within  the  terms 
of  the  section. 

The  Crystal  ([1894]  A.  C.  508)  distinguished. 
Howard  Smith  &  Sons  v.  Wilson  -  579 

PROBATE — Debts  chargeable  on  foreign  assets 
See  Privy  Council  Appeals.    20.  567 

PROHIBITION  — Power  of— Liquor  laws— Dis- 
tribution of  legislative  powers  -  348 
See  Privy  Council  Appeals.  5. 

PROOF — Burden  of — Carriage  of  goods — Short 
delivery  -  -  -  -  70 
See  Ship. 

PROSPECTUS — Fraudulent  misrepresentation — 
Shareholder — Repudiation  by  plea  273 
See  Company.  1. 

PUBLIC  LIBRARY — Income  tax — Exemption 

See  Revenue.    2.  500 

QUEENSLAND— Laws  of. 

See  Privy  Council  Appeals.  17. 

RAILWAY — Employer  and  workman — Person  in 
charge  or  control  of  engine,  or  train  57 
See  Negligence. 

 Imported  steel  rails — Duty  payable  -  551 

See  Privy  Council  Appeals.  7. 

RATE — By-law — Levying  water  rate  on  lands 

outside  rateable  limit       -  -  82 

See  Privy  Council  Appeals.  16. 

 Poor-rate         _        -        -  296,  443 

I  See  Poor-rate.    1,  2. 
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RECITALS  —  Effect  of,  in  deed  —  Notice  — 
Estoppel  -  -  -  -  587 
See  Pjsivy  Council  Appeals.  19. 

EEDEMPTION  —  Consolidation — Assignment  of 
equity  of  redemption  by  one  deed  to  one 
person  _  -  _  -  187 
See  Mortgage. 

REPAIRS — Covenants — Measure  of  damages  490 
See  Landlord  and  Tenant, 

 Footway  in  urban  districts— Main  road  315 

See  Highway. 

REPUDIATION  —  Forfeiture  of  shares  —  Pro- 
spectus— Fraudulent  misrepresentation 
See  Company.    1.  273 

RESTRAINT  ON  ANTICIPATION  ~  Separate 
estate — Arrears  of  income  -  174 

See  Husband  and  Wife. 

REVENUE — Income  Tax — Company  resident  in 
United  Kingdom  —  Trade  carried  on  partly  in 
United  Kingdom,  partly  Abroad — "  Foreign  Pos- 
sessions "—5  &  6  Vict.  c.  35  s.  100  Sclied.  D.  First 
and  Fifth  Cases. 

Where  a  trade  is  carried  on  either  wholly  in 
the  United  Kingdom  or  partly  within  and  partly 
outside  it,  and  profits  accrue  therefrom  to  a 
person  or  a  corporation  residing  in  the  United 
Kingdom,  the  assessment  for  income  tax  falls 
under  the  First  Case  of  Sched.  D.  of  5  &  6  Vict, 
c.  35  s.  100,  and  does  not  fall  under  the  Fifth 
Case,  and  the  duty  is  to  be  computed  upon  the 
full  amount  of  the  balance  of  the  profits  or  gains 
of  the  trade,  and  not  only  upon  the  actual  sums 
annually  received  in  the  United  Kingdom.  A 
company  registered  under  the  Companies  Acts, 
•whose  registered  office  was  in  England,  were  the 
proprietors  of  a  railway  in  Brazil.  The  working 
of  the  railway  was  under  the  control  and  direc- 
tion of,  and  the  business  of  the  company  was 
managed  by,  the  directors  in  England.  The 
directors  purchased  in  England  and  sent  out  to 
Brazil  the  materials  and  plant  necessary  for  the 
purposes  of  the  railway.  The  accounts  were  kept 
and  the  balance-sheets  and  reports  were  made  out 
in  London,  where  also  the  meetings  were  held, 
and  all  dividends  were  declared  and  paid.  With 
the  exception  of  certain  small  amounts  for  transfer 
fees  and  annual  interest  on  money,  the  whole 
levenue  of  the  company  arose  from  moneys  paid 
to  them  in  Brazil  for  the  carriage  of  passengers 
and  goods  on  the  railway  and  for  other  matters 
connected  with  the  railway  : — 

Held,  that  it  was  not  necessary  to  decide  the 
question  whether  the  business  of  the  company 
was  carried  on  wholly  in  tlie  United  Kingdom, 
since  it  was  clearly  carried  on  partly  in  England 
and  not  (as  in  Colquhoun  v.  BrooJis  (14  App.  Cas. 
493))  wholly  outside  the  United  Kingdom ;  and 
that  the  company  were  thcn^bro  assessable  to 
income  tax,  under  the  Firdt  Case;  of  Sched.  D  of 
r)  &  G  Vict.  c.  35,  s.  100,  upon  the  full  amount  of 
the  balance  of  the  profits  or  gains  of  thoir  business, 
and  not,  under  the  Fifth  Case,  only  upon  the 
a(!tual  sums  aninially  received  in  the  United 
Kingdom.  Tlui  (Uu'ision  of  the  Court  of  Appeal 
([1S'J5J  1  Q.  B.  580)  aflinned.  San  Paulo 
(Brazilian)  Eailway  Company  v.  Carter  31 

2.   Iiicnme   Tax  —  Kxempiioii  —  rnhlic 
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Library — Urban  Authority—'^  Building  the  Fro- 
perfy  of  a  Literary  or  Scientific  Listitution  " — 
Public  Libraries  Act  1892  (55  &  5'J  Vict.  c.  53) 
ss.  4, 11, 12,  U— Income  Tax  Act  1842  (5  &  Q  Vict, 
c.  35)  s.  61  No.  VI. 

The  exemption  from  income  tax  granted  bv 
the  Income  Tax  Act  1842  (Sched.  A  s.  61  No.  VI.> 
to  any  building  "  the  property  of  any  literary 
institution"  includes  buildings  appropriated  to 
free  public  libraries  and  used  solely  for  the  pur- 
poses of  the  libraries:  whoever  may  be  the  owners 
of  the  buildings,  and  whether  they  are  or  are  nor 
supported  by  rates. 

So  held  with  regard  to  the  Manchester  free 
public  libraries,  and  the  decision  of  the  Court 
of  Appeal  ([1895]  1  Q.  B.  673)  reversed,  Lord 
Halsbury  L.C.  dissenting.  Mayor,  &c.,  of  Man- 
chester V.  McAdam  -        -        -        _  500 

3.   Income  Tax — Trade  exercised  within 

United  Kingdom — Assessment  in  Name  of  Agent — 
"  Factor,  Agent,  or  Receiver  having  the  Receipt  of 
Profits  or  Gains" — Income  Tax  Act  1853  (16  &  17 
Vict.  c.  34)  Sched.  B— Income  Tax  Act  1842 
(5  c&  6  Vict.  c.  35)  ss.  41-44. 

A  foreign  merchanf,  who  canvasses  through 
agents  in  the  United  Kingdom  for  orders  for  the 
sale  of  his  merchandise  to  customers  in  the  United 
Kingdom,  does  not  exercise  -a  trade  in  the  United- 
Kingdom  within  the  meaning  of  the  Income  Tax 
Acts,  so  long  as  all  contracts  for  the  sale  and  all 
deliveries  of  the  merchandise  to  customers  are 
made  in  a  foreign  country. 

This  principle  applied  to  the  business  of 
Koederer  of  Keims,  wine  merchant,  and  the  de- 
cisions of  the  Queen's  Bench  Division  and  Court 
of  Appeal  ([1895]  1  Q.  B.  71)  reversed  (Lord 
Morris  dissenting). 

Semble :  the  words  in  the  Income  Tax  Act 
1842  s.  41  "having  the  receipt  of  any  profits  or 
gains"  apply  to  "factor"  and  "agent"  as  well 
as  to  "receiver."  Grainger  &  Sox  r.  Gough 
(Surveyor  op  Taxes)         _        _        _  325. 

 Grain  duty        -        -        -        -  467 

See  London,  City  of. 

 Imported  steel  rails — Street  railways  55L 

See  Privy  Council  Appeals.  7. 

REVOCATION— Disclaimer  -        -        -  496^ 
See  Patent. 

ROAD — Kepair  of  footways  in  urban  districts  SIS' 
See  Highway. 

RULES  OF  SUPREME  COURT  :— 

 Order  XVI.  (Parties),  r.  4      -        -  450- 

See  Practice.  1. 
 Order  XXXIV.  (Special  case),  r.  1    -  ISa 

See  Practice.  3. 
 Order  XXXIX.  (Motion  for  now  Irian, 

r.  6   -        -        -        -        -  44 

See  JjI1u:l. 

 Order  XLIII.  (Writs  of  Fieri  Fai-ias, 

&c.),  r.  7  -  -  -  -  47a 
See  jPRACTiCE.  2. 


SATISFACTION— Covonnnt  to  pay— L.>g!icy  of 
snnie  amount  -         -         -  96 

^V<.'  Scottish  Law.  3. 
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SCOTTISH  LAW  —  Misrepresentation  —  Credit- 
Pleading — Mercantile  Law  (Scotland)  Amendment 
Act,  1856  (19  &  20  Vict.  c.  60),  s.  6. 

By  s.  6  of  the  Mercantile  Law  (Scotland) 
Amendment  Act,  1856,  it  is  provided  inter  alia 
that  "All  representations  and  assurances  as  to 
the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  person,  made  or  granted  to  the 
-effect  or  for  the  purpose  of  enabling  such  person 
to  obtain  credit,  money,  goods,"  &c,,  "  shall  be  in 
writing  and  shall  be  subscribed  by  the  person 
,  .  .  .  making  such  representations  and  assur- 
ances, or  by  some  persons  duly  au.thorized  by  him 
or  them,  otherwise  the  same  shall  have  no  effect." 

The  pursuers  alleged  that  the  defendants' 
-agent,  knowing  that  D.,  E.  &  Co.,  customers  of 
the  defenders,  were  largely  indebted  to  the  de- 
fenders' bank  and  were  insolvent,  conceived  a 
fraudulent  design  of  obtaining  the  pursuers' 
acceptances  in  favour  of  D.,  R.  &  Co.,  in  order  to 
apply  them  pro  tanto  in  reducing  D.,  R.  &  Co.'s 
debt  to  the  defenders'  bank.  That  in  pursuance 
of  this  fraudulent  scheme,  D.,  R.  &  Co.  applied  to 
the  pursuers  for  accommodation,  and  referred 
them  to  the  defenders'  agent,  who  falsely  assured 
the  pursuers,  First,  that  D.,  R.  &  Co.  were  in  a 
thoroughly  sound  condition  financially  and  only 
required  temporary  accommodation ;  secondly, 
that  the  sum  due  to  the  defenders'  bank  was  very 
trifling ;  thirdly,  that  D.,  R.  &  Co.  had  made  up 
the  losses  which  they  had  sustained  through 
another  company  ;  and  fourthly,  that  no  portion 
■of  the  proceeds  of  any  acceptances  by  the  pur- 
suers would  be  applied  in  extinction  of  the  bank's 
debt  or  of  any  obligation  to  them.  That  in 
reliance  on  these  assurances  the  pursuers  granted 
acceptances  to  D.,  R.  &  Co.,  which  were  applied 
to  the  credit  of  D.,  R.  &  Co.'s  banking  account 
with  the  defenders.  D.,  R.  &  Co.  were  seques- 
trated, and  the  pursuers,  as  the  bills  fell  due, 
were  compelled  to  pay  them.  All  the  represen- 
tations relied  on  were  made  orally : — 

Held  (reversing  the  decision  of  the  Second 
Division),  that  there  was  no  cause  of  action,  for 
as  to  the  three  first  allegations,  which  un- 
doubtedly came  within  the  Act,  the  terms  of  s.  6 
were  comprehensive  and  imperative  that  no  oral 
representations  made  with  the  intent  specified  in 
the  section  shoiild  be  of  any  legal  effect,  however 
false  and  fraudulent;  and  secondly,  assuming 
that  the  fourth  representation  was  independent 
of  the  statute,  there  was  no  relevant  allegation 
that  the  bank  did  not  give  full  effect  to  the 
alleged  representation  of  their  officer.  Clydes- 
dale Bank  v.  Paton         _        _        _  381 

2.  ■   Salmon  FisMngs — Boundary — Fish- 
ings ex  adverso  Glebe  Land. 

Where  in  a  pending  cause  it  appears  that  the 
Crown  has  a  prima  facie  claim  to  the  salmon 
fishings  in  dispute,  the  Court  ought  to  direct 
intimation  to  be  made  to  the  Crown  authorities  ; 
and  stay  the  action  pending  their  decision  to 
appear  or  bring  a  separate  action. 

The  pursuer's  lands  of  Ardoe  and  the  de- 
fender's lands  of  Banchory  marched  inland,  and 
were  both  bounded  by  the  River  Dee,  But  at 
the  river  there  was  interjected  between  these  two 
estates  the  glebe  of  Bauchory-Devenick,  which 
extended  along  the  river  front  350  yards.  The 
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minister  had  no  title  to  the  salmon  fishings. 
The  titles  of  Ardoe  and  Banchory  included  the 
salmon  fishings  "  belonging  to "  the  lands ;  but 
these  titles  contained  no  express  grant  to  the 
fishings  ex  adverso  the  glebe.  The  pursuer 
admitted  that  the  defender  had  an  exclusive 
right  to  the  fishings  eastward  from  a  drain  lead- 
ing to  the  river  from  the  offices  of  the  manse,  but 
he  claimed  the  exclusive  right  from  the  east 
march  of  Ardoe  up  to  the  same  drain,  a  space  of 
135  yards.  The  defender  maintained  that  the 
fishings  in  question  belonged  to  him,  as  being  ex 
adverso  of  his  lands  of  Kirkton  of  Banchory  : — 

Held,  reversing  the  decision  of  the  First  Divi- 
sion of  the  Court  of  Session,  that  it  was  a  matter 
of  reasonable  inference  from  the  proof  that  the 
glebe  included  no  part  of  the  lands  of  Kirkton, 
but  did  include  portions  of  Banchory  and  Ardoe, 
and  that  the  disputed  fishings  remained  with 
Ardoe.    Ogston  v.  Stewaet        -        -  120 

3.    Satisfaction — Covenant  to  Pay  Sum 

o  f  Money — Legacy  of  same  Amount — Portions  to 
Children  —  Maxim,  "  Debitor  non  prsesumitur 
donare." 

The  English  rule  against  double  portions  to 
children  does  not  obtain  in  Scotland. 

In  an  ante-nuptial  marriage  settlement  made 
on  the  marriage  of  his  adopted  daughter  the 
testator  covenanted  that  his  executors  should 
within  six  months  after  his  death  pay  the  mar- 
riage contract  trustees  4000L  with  interest  at  the 
rate  of  4  per  cent,  from  his  death,  to  be  held  on 
trusts  declared  by  reference  to  the  trusts  of  the 
adopted  daughter's  property  ;  with  the  exception 
that  on  the  failure  of  children  of  the  marriage, 
before  the  period  of  vesting,  the  4000Z.  should  be 
held  on  trust  for  the  testator  absolutely.  By  the 
marriage  contract  the  adopted  daughter  assigned 
to  her  trustees  all  after-acquired  property.  Sub- 
sequently the  testator,  by  his  trust  disposition 
and  settlement,  among  other  "legacies  and 
annuities"  directed  his  trustees  to  pay  "a  legacy 
of  4000Z."  to  his  said  adopted  daughter,  "  who 
shall  be  allowed  interest  at  5  per  cent,  on  that 
sum  so  long  as  she  shall  prefer  to  allow  it  to 
remain  as  part  of  the  share  in  the  indigo 
concern  " : — 

Held,  affirming  the  judgment  of  the  Second 
Division  of  the  Court  of  Session,  that  by  Scottish 
law  there  was  no  presumption  that  the  4000?. 
given  by  the  will  was  intended  by  the  testator  to 
be  in  satisfaction  of  the  4000L  covenanted  to  be 
paid  by  the  marriage  settlement,  and  that  the 
proper  inference  was  that  the  legacy  was  given 
by  him  as  an  additional  benefit.  Johnstone  v. 
Haviland      _        _        -        -        -  95 

4.   Succession — Heirs  female" — Trust 

Disposition. 

A  truster  in  the  narrative  of  his  trust  disposi- 
tion stated  that,  "  in  order  to  make  and  secure 
additional  provisions  "  for  his  second  son  "  and  i 
the  other  heirs  of  entail  succeeding  to  him  in  "  i 
the  lands  and  estate  of  C,  to  "  enable  them  to  / 
support  the  dignity  and  title  of  Earl  of  C,"  he 
thereupon  conveyed  to  trustees  certain  securities. 
In  the  dispositive  portion  of  the  deed  it  was  de- 
clared, "  that  these  presents  in  favour  of  my  said 
trustees  are  granted  in  trust  for  the  uses  ends 
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and  purposes.  ....  and  under  the  conditions 
provisions  and  declarations  after  written."  Then, 
fourthly,  he  directed  his  trustees  after  his  death 
to  pay  the  free  proceeds  of  the  trust  funds  to  his 
second  son  and  the  heirs  male  of  his  body ;  whom 
failing,  to  certain  substitutes ;  "  whom  failing,  to 
the  heirs  female  of  the  body  "  of  his  second  son. 
The  second  son  succeeded  to  the  estate,  and  died, 
leaving  issue  only  two  daughters,  of  whom  the 
eldest  succeeded  to  the  estate,  and  was  declared 
by  Koyal  Letters  Patent  to  succeed  her  father  in 
the  title  and  estate  of  0.  : — 

Held  (reversing  the  decision  of  the  Second 
Division),  that  the  daughters  divided  the  income 
because  "  heirs  female "  meant  in  Scottish  law 
heirs  portioners  who  took  as  a  class  ;  and  that  the 
narrative  could;not  control  the  directions  of  the 
deed.    Mackenzie  v.  Duke  op  Devonshire  400 

5.   Superior  and  Vassal — Obligation  in 

Feu  Charter  to  rebuild — Disposition  of  Feu  after 
Obligation  has  become  enforceable — Conveyancing 
(Scotland)  Act,  1874  (37  &  38  Vict.  c.  9±),  s.  4, 
suh-s.  2. 

A  proprietor  by  feu-contract  disponed  certain 
subjects  to  a  company  "  and  its  successors  and 
assignees  whomsoever  "  under  the  condition  (inter 
alia),  "  That  the  company  and  its  foresaids " 
should  be  bound  to  erect  buildings  suitable  for 
a  hydropathic  establishment  of  not  less  value  thar) 
15,000L  and  to  uphold  buildings  of  that  value  in 
all  time  coming,  and  to  keep  the  same  insured 
against  fire  to  the  extent  of  not  less  than  that 
sum,  and  in  case  the  said  buildings  should  be 
destroyed  by  fire,  to  rebuild  the  same  so  as  to 
maintain  the  total  value  of  15,000Z.  Buildings 
were  erected  of  the  stipulated  value,  and  insured. 
The  company  sold  the  subjects  to  the  first-named 
appellants.  On  November  7, 1893,  the  buildings 
were  destroyed  by  fire,  and  on  the  27th  of  the 
same  month  the  superior,  the  respondent,  raised 
an  action  against  the  first  appellants  for  per- 
formance of  the  obligation  to  rebuild.  Before 
defences  were  lodged  the  first  appellants,  by  a 
duly  recorded  disposition,  conveyed  the  subjects 
to  the  second  appellants,  who  subsequently  con- 
veyed them  to  one  John  Wilson.  All  these  were 
thereafter  made  parties  to  the  action. 

The  first  appellants  then  pleaded  that,  as 
they  were  no  longer  vassals  in  the  feu,  they  were 
not  liable  in  the  performance  of  the  obligation. 

The  First  Division  of  the  Court  of  Session 
decided  that  the  obligation,  having  become 
prestable  during  the  first  appellant's  tenure, 
continued  to  bu  binding  upon  tliem;  and  (2.) 
that  all  the  defenders  were  jointly  and  severally 
liable  to  rebuild  in  respect  that  the  obligation 
was  a  condition  of  the  grant  remaining  unful- 
filled during  the  respective  periods  of  their  tenure 
of  the  subjects  (22  Itettie,  954). 

Upon  appeal  to  the  House  of  Ijords  the  appel- 
lants, after  argument,  consented  thtit  the  appeal 
should  be  dismissed.     Oallandeu  and  Tkos- 

SACIIS   HyDUOPATIIIO    COMl'ANY  AND  THE  EaGLE 

Pkoveuty  Company  v.  Maushall  -        -  223 

6.   Testing  Clause  in  Marriage  Contract — 

Liability  of  Laio  Agent  for  Carelessness. 

A  declaration  inserted  in  the  testing  clause  of 
a  deed,  which 'purports  to  alloc  t  or  qualify  anv 
A.  C.  1890. 
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of  the  provisions  in  the  body  of  the  deed,  has  no 

legal  efi"ect. 

Smith  V.  Chambers  (5  R.  97)  followed.  Blair 
V.  Assets  Company   -        -        -        -  409 

 Maintenance  and  establishment  of  pupil 

heir — Accounts  _  _  _  625 
See  Infant.  ' 

SEQUESTRATION— Discretion  —Non-payment  of 
costs-  -        -        -  470 

See  Practice.  2. 

SETTLEMENT— Testing  clause  in  marriage  con- 
tract— Liability  of  law  agent  for  care- 
lessness -  -  -  -  409 
See  Scottish  Law.  6. 

SHARES. 

See  Company. 

SHIP — Carriage  of  Goods — Sill  of  Lading  —Short 
Delivery — Burden  of  Proof . 

A  shipowner  is  bound  to  delivT-'r  the  full 
amount  of  goods  signed  for  by  the  master  in  a 
bill  of  lading,  unless  he  can  prove  that  the  whole 
or  some  part  of  it  was  in  fact  not  shipped. 

In  an  action  for  freight  for  the  conveyance  of 
1000  bales  of  jute  against  the  appellants,  oneroui 
indorsees  of  the  bills  of  lading,  the  appellants 
claimed  to  retain  the  value  of  twelve  bales  short 
delivered  of  the  1000  shewn  by  the  bills  of  lading 
signed  by  the  master  to  have  been  shipped  at 
the  port  of  loading.  There  was  no  clear  evi- 
dence as  to  how  or  where  the  missing  bales  had 
disappeared : — 

Held  (reversing  the  Court  of  Session),  that 
there  was  nothing  to  displace  the  evidence 
supplied  by  the  bills  of  lading  that  the  missing 
bales  had  been  received  on  board  the  vessel,  and 
that  the  appellants  were  entitled  to  the  deduction 
claimed  by  them.  Smith  &  Co.  r.  Bedolix 
Steam  Navigation  Company        -        -  70 

2.   Charterparty — Damages  by  way  of 

Demurrage — Lay  Days — Judicature  (Scotland) 
Act,  1825  (G  Geo.  4,  c.  120),  s.  40. 

By  charterparty  it  was  provided  that  the 
River  Eitriclc  should  proceed  to  Bo'ness  and 
receive  a  cargo  of  coal,  to  be  supplied  by  the 
charterers,  and  brought  alongside  within  sixty 
running  houi'S,  demurrage  to  be  paid  at  a  speci- 
fied rate,  "  lay  days  to  coun,t  from  the  time  the 
master  has  got  ship  reported  berthed  and  ready 
to  receive  cargo,  and  given  notice  of  the  same  in 
writing  to  the  charterers."  On  October  17  the 
shiiiowner  informed  the  charterers  that  the  Eirer 
Fttrick  had  left  Harwich  for  Bo'no^s,  and  asked 
them  to  supply  cargo  for  October  19.  On 
Octobci-  19.  at  8.30  A.M.,  the  ship  arrived  in  the 
roads  of  Bo'ness,  but  in  consequence  of  the 
crowded  state  of  the  docks  she  was  not  allowed 
to  enter.  Her  arrival  was  wired  to  the  chnrtorcrs. 
On  October  21  a  loading  berth  became  vacant 
owing  to  the  cargo  of  an  earlier  arrived  vessel 
not  being  forward.  If  a  cargo  had  been  then 
ready  for  the  Iiirer  Eltrick  she  would  have  been 
allowed  to  enter  the  dock,  but  her  cargo  was  not 
ready.  J'^ventually,  ,sh(>  was  doekeil  on  2Gth. 
berthed,  for  loading  or.  the  'JTth,  anil  sailed  on 
October  2S. 

The  vshipownin-  r(>covcrod  from  the  charterers. 

3  3  C 
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in  an  action  raised  in  the  Sheriff  Court,  Scot- 
land, damages  by  way  of  demurrage  for  the 
detention  of  the  ship  from  October  21  until  the 
time  when  the  cargo  was  ready.  Upon  appeal 
to  the  Court  of  Session  the  judgment  was  re- 
versed. The  fact  that  there  was  a  berth  vapant 
on  the  21st  was  not  set  out  in  the  interlocutor  of 
the  Court  of  Session  in  accordance  with  the 
Scottish  Judicature  Act,  1825,  but  this  fact  was 
to  be  found  in  the  opinion  of  the  judge  delivering 
judgment : — 

Held,  by  the  House  of  Lords,  that  to  carry 
out  the  spirit  of  the  Scottish  Judicature  Act  all 
the  facts  ought  to  be  found  by  the  interlocutor 
appealed  from  ;  but,  secondly,  it  made  no  differ- 
ence in  the  result,  for  assuming  the  facts  to  be 
as  found,  the  shipowner  had  no  cause  of  action, 
for  there  was  no  obligation  on  the  part  of  the 
charterers  to  have  a  cargo  on  the  quay,  ready 
for  loading,  on  the  off-chance  of  a  berth  becoming 
vacant.    Little  v.  Stevensox  &  Co.  108 

 Liability  to  clear  a  port  of  sunken  ship  579 

See  Pkivy  Council  Appeals.  21. 

SPECIAL  CASE  —  Proceedings  extra  cursum 
curiae — Appeal  _  _  -  136 
See  Practice.  3. 

SPECIAL  OCCUPANT— Devolution  of  estate  158 
See  Estate  pur  autre  vie. 

STAMP — Larger  amount  than  necessary — Negli- 
gence _  _  _  _  514 
See  Bill  of  Exchange. 

STATUTES. 

I.  Imperial  Statutes. 
6  Geo.  4,  c,  120,  s.  40 — Judicature- 


See  Ship.  2. 
7  Will.  4  and  1  Vict.  c.  26,  s.  6— Wills  - 

See  Estate  pur  Autre  Yie. 
5  &  6  Vict.  c.  35,  ss.  41,  4:4:— Income  Tax 

See  Eevenue.  3. 


Scotland 

108 


— .  s.  61,  No.  VL 
See  Eevenue.  2. 

 s.  100,  Sched. 

Cases 

See  Eevenue.  1. 


D,  First  and 
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STATU  TES—continued. 

30  &  31  Vict.  c.  131,  s.  38  -        -        ~  273 

See  Company.  1. 
35  &  36  Vict.  c.  c.  s.  4:—Metage  on  Grain,  Fort 

of  London    -        -        -  -457 

See  London,  City  of. 

37  &  38  Vict.  c.  94,  s.  4,  sub-s.  2 — Conveyancing 

—Scotland  -        -        -        -  223 
See  Scottish  Law.  5. 

38  &  39  Vict.  c.  55,  ss.  39,  Ud—PuUic  Health 

See  Local  Government.  434 

41  &  42  Vict.  c.  77,  s.  13 — Highways  and  Loco- 
motives _  _  _  _  315 
See  Highway. 

43  &  44  Vict.  c.  42,  s.  1,  sub-s.  5— Employers' 
Liability  -  -  -  -  57 
See  Negligence. 

45  &  46  Vict.  c.  61,  s.  64— Bills  of  Excliange 

See  Bill  of  Exchange.  514 

45  &  46  Vict.  c.  75,  ss.  1,  19 — Married  Women's 

Property  -  -  -  -  174 
See  Husband  and  Wife. 

46  &  47  Vict.  c.  57,  ss.  19,  26— Patents  and 

Trade  Marks  -  -  -  496 
See  Patent. 

51  &  52  Vict.  c.  41,  s.  11 — Local  Government 

See  Highway.  315 

52  &  53  Vict.  c.  49,  s.  4:— Arbitration     -  1 

See  Arbitration. 

52  &  53  Vict.  c.  55,  ss.  15,  16,  21 — Universities, 

Scotland  -  -  -  -  647 
See  University. 

53  &  54  Vict.  c.  63,  s.  8 — Companies — Winding- 
up     -        -        -        -        -  146 

See  Company.  3. 

55  &  56  Vict.  c.  53,  ss.  4,  11,  12,  14— Public 
Libraries     -        -  -  500 

See  Eevenue.  2. 

57  &  58  Vict.  c.  16,  s..l,  sub-s.  1 — Judicature  1 
See  Arbitration. 


6  &  7  Vict.  c.  36,  s.  1—Poor 
See  Poor-rate.  2. 

8  &  9  Vict.  c.  109,  s.  1'^— Gaming 

See  Stock  Exchange. 
16  &  17  Vict.  c.  34,  Sched.  D— Income  Tax 

See  Eevenue.  3.  325 
19  &  20  Vict.  c.  60,  s.  6 — Mercantile  Law — 

Scotland      -        -        -        -  381 

See  Scottish  Law.  1. 

22  &  23  Vict.  c.  49,  ss.  1,  4:— Poor  Law— Pay- 
ments of  Debts  -  -  -  477 
See  Poor  Law. 

25  &  26  Vict.  c.  89,  ss.  14,  19,  38;  Table  A— 
Companies  -  -  -  -  461 
See  Company.  2. 

27  &  28  Vict.  c.  39,  s.  1— Poor-rate  -  443 
See  Poor-rate.  1. 

30  &  31  Vict.  c.  131,  s.  1^— Companies  -  614 
See  Privy  Council  Appeals.  11. 


II.  Colonial  Statutes. 
Statutes  of  Australia — Western. 
44  Vict.  No.  10— Eules  and  Orders,  Order 
xxxvi.,  No.  10 — Supreme  Court  Act  of 
the  Colony    -        -        -        -  257 
See  Privy  Council  Appeals.  1. 

Statutes  of  British  Columbia. 

47  Vict.  c.  14,  s.  3 — Crown  Lands  -  561 
See  Privy  Council  Appeals.  2. 

54  Vict.  c.  26— Mines  (Placer)  Act  -  561 
See  Privy  Council  Appeals.  2. 

Statutes  of  Canada. 

30  &  31  Vict.  c.  3,  ss,  91,  92— British  North 
American  Act  -  -  '  -  348 
See  Privy  Council  Appeals.  5. 

50  &  51  Vict.  c.  39,  s.  1,  item  88  ;  s.  2,  item 
173 — Dominion  Act  -        -  551 

See  Privy  Council  Appeals.  2. 
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STATUTES — continued. 

Statutes  of  Canada — Ontario. 

Kevised  Statutes  Canada,  1886,  c.  lOG — Canada 
Temperance  Act  _  _  _  348 
8ee  Privy  Council  Appeals.  5. 

50  &  51  Vict.  c.  184,  s.  4Q^—MuniciiKtl  Act 

Bee  Peivy  Council  Appeals.    6.  88 

53  Vict.  c.  56,  s.  18 — Liquor  Licence  Amend- 
ment Act  _  -  -  -  348 
See  Privy  Council  Appeals.  5. 

Statutes  of  Neiv  South  Wales. 

37  &  38  Vict.  No.  19,  s.  57— Companies  -  614 
See  Peivy  Council  Appeals.  11. 

48  Vict.  No.  24,  ss.  32,  33,  ^1— Civil  Service 

See  Peivy  Council  Appeals.  10.  675 

53  Vict.  No.  12,  s.  2 — Parliamentary  Bepresen- 

tatives'  Allowances  -        -        -  376 
See  Privy  Council  Appeals.  15. 
55  &  56  Vict.  No.  27,  Hunter  District 

Water  Supply  and  Sewerage  -  82 
See  Privy  Council  Appeals,  16. 

Statutes  of  Nova  Scotia. 

Revised  Statutes,  5th  Series,  c.  3  -  600 

See  Peivy  Council  Appeals.  3. 

 c.  7,  s.  95 — Renewal  Licences  240 

See  Privy  Council  Appeals.  4. 

Statutes  of  Queensland. 

40  Vict.  c.  84,  s.  5,  sub-s.  6 — Judicature  250 
See  Peivy  Council  Appeals.  17. 

Stututes  of  Tasmania. 

22  Vict.  c.  10,  ss.  5,  8 — Claims  to  Grants  to 
Land  Act  -  -  -  -  245 
See  Privy  Council  Appeals.  18. 

Statutes  of  Victoria. 

54  Vict.  No.  1060,  s.  97,  sub-s.  2 — Administra- 

tion and  Prolate     -        -  -  667 

See  Peivy  Council  Appeals.  20. 

54  Vict.  No.  1565,  s.  U— Marine  Act  ~  579 

/See  Privy  Council  Appeals.  21. 

STAYING  PEOCEEDINGS— "  Step  in  proceed- 
ings "— Application  for  extension  of 
time  -----  1 

See  APiBITRATION. 

STOCK  EXCHANGE  —  Gaminj;  and  Wagering 
Contract — Payment  of  "  Differences  " — Securities 
deposited  as  *'  Cover  " — "  To  abide  the  Event  " — 
Action  to  recover  deposited  Securities — Gaming 
Act,  1845  (8  iSc  9  Vict.  c.  109),  .s.  18. 

Where  botli  parties  to  contracts  for  the  sale 
and  purchase  of  stocks  intend  that  no  stocks  shall 
be  delivered  and  that  "  dillercnccs "  only  shall 
be  accounted  for,  the  mere  fact  tiiat  the  contracts 
provide  that  either  party  may  require  completion 
of  the  purchase  and  (.lelivery  or  receipt  (as  the 
case  may  be)  of  the  stocks,  does  not  prevent  them 
from  being  contracts  by  way  of  gaming  and 
wagering  within  the  Gaming  Act  1845,  c.  109 
8.  18  and  therefore  void. 

In  such  transactions  securities  deposited  by 
one  of  the  ])arties  with  the  other  to  secure  the 
payment  of  "diifcrenccs"  arc  not  deposited  "to 


STOCK  EXCKA'NGE— continued. 

abide  the  event"  v/ithin  the  meaning  of  s.  18, 

and  are  recoverable  by  action. 

The  decision  of  the  Court  of  Appeal  ([1895] 
2  Q.  B.  329)  affirmed.  Universal  Stock  Ex- 
change V.  Strachan  _        _        _  166 

STEEET — Vesting  of,  in  urban  authoritv — Sub- 
soil -  -  -  -  434 
See  Local  Government. 

SUBROGATION— Remedies  of  insurers  -  250 
See  Privy  Council  Appeals.  17. 

SUBSOIL — Vesting  of  street  "  in  urban  autlio- 
rity  -----  434 
See  Local  Government. 

SUCCESSION—"  Heirs  female  "—Trust  disposi- 
tion -  -  -  -  -  400 
iS'ee  Scottish  Law.  4. 

TASMANIA— Laws  of. 

See  Privy  Council  Appeals.  18. 

TESTING  CLAUSE— Marriage  contract  —  Lia- 
bility of  law  agent  for  carelessness  409 
>S'ee  Scottish  Law.  6. 

TIME — Application  for  extension  of — "Step  in 
proceedings"  -  -  -  1 
See  Arbitration.. 

TOBAGO— Laws  of. 

See  Privy  Council  Appeals.  19. 

TRADE — By-law — Power  to  regulate  does  not 
include  power  to  prohibit  -  88 

See  Privy  Council  Appeals.  6. 

TRADE-MARK  — Alleged  misrepresentation  of 
goods — Registration  -  -  225 
See  Privy  Council  Appeals.  2. 

TRADE  'NAME— Common  Law  Right— Name  in- 
dicating Manufacturer  —  True  Description  of 
Article  sold — Imitation — Tendency  to  Deceive — 
Fraud. 

A  trader  is  not  entitled  to  pass  off  his  goods 
as  the  goods  of  another  trader  by  selling  them 
under  a  name  which  is  likely  to  deceive  pur- 
chasers (whether  immediate  or  ultimate)  into  the 
belief  that  they  arc  buying  the  goods  of  that 
other  trader,  although  in  its  primary  meaning 
the  name  is  merely  a  true  description  of  the 
goods. 

The  plaintiff  had  for  some  years  made  belting 
and  sold  it  as  "  Camel  Hair  Belting,"  a  name 
which  had  como  to  moan  iu  the  trade  the  plain- 
tift''s  belting  and  nothing  else.  The  defendant 
began  to  sell  belting  made  of  the  yarn  of  earners 
hair,  and  stamped  it  Camel  Hair  Belting  "  so 
as  to  be  likely  to  mislead  purchasers  into  the 
belief  that  it  was  the  plaintitrs  belting,  endea- 
vouring thus  to  pass  otY  his  goods  as  the 
plaintitrs : — 

Held,  that  the  plaintiff  was  entitled  to  an 
injunction  restraining  the  defendant  from  using 
the  words  "  c;unol  hair"  as  descriptive  of  or  in 
oonni'xiou  with  bi^lting  mmle  or  sold  or  offered 
for  sale  by  him  and  not  manufactured  by  the 
plaintilf  without  clearly  distinguishing  "  such 
belting  from  the  plaintitrs  belting. 

The  decision  of  the  Court  of  Appeal  ([1895] 
1  Q.  B.  286)  reversed.    Reddaway  v.  Baxuam 
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TRAMWAY— Imported  steel  rails— Duty  payable 
See  Privy  Council  Appeals.   7.  551 


TRIAL — New  trial — Misdirection- 
wrong  or  miscarriage  " 
See  Libel. 


Substantial 
44 


TRINIDAD— Laws  of. 

See  Peiyy  Council  Appeals.  19. 

TRUSTEE— J?reac7i  of  Trust—  Culpa  lata— Annual 
Accounts — Personal  Liability  of  Trustees — Failure 
to  fulfil  Trust  Directions— Bespondents  not  ap- 
pearing. Costs  on  Beversal — Appellant  suing  in 
Forma  Pauperis. 

Where  a  testator  gives  power  to  his  trustees 
to  appoint  a  factor  to  the  estate  who  may  be  one 
of  themselves,  but  directs  them  to  require  annual 
accounts,  the  trustees  are  guilty  of  culpa  lata  if 
they  fail  to  call  for  annual  accounts.  Carru- 
THEES  V.  Carrdthers         _        _        _  669 


UNIVERSITY — Affiliation  and  Incorporation  of 
Colleges — Consent,  Condition  attached  thereto — 
JJlt'i'a  vires — Beduction — Jurisdiction —  Universi- 
ties (Scotland)  Act,  1889  (52  &  53  Vict.  c.  55), 
ss.  15,  16,  21. 

The  Universities  (Scotland)  Act,  1889,  s.  16, 
provides:  "Without  prejudice  to  any  of  the 
powers  hereinbefore  conferred,  the  commissioners" 
charged  with  the  administration  of  the  Scottish 
universities  "  shall  with  respect  to  the  University 
of  St.  Andrews  and  the  University  College  of 
Dundee  have  power  to  affiliate  the  said  University 
College  to  and  make  it  form  part  of  the  said 
university,  with  the  consent  of  the  University 
Court  of  St.  Andrews,  and  also  of  the  said  college, 
with  the  object,  inter  alia,  of  establishing  a 
fully  equipped  conjoint  University  School  of 
Medicine.  .  .  ."  By  s.  15,  sub-s.  3,  "  The  Uni- 
versity Court,  or  any  college  which  under  this 
Act  shall  have  been  affiliated  to  the  university, 
may  respectively  at  any  time  thereafter  resolve 
that  such  college  shall  cease  to  be  affiliated  to 
such  university.  .  .  ."  By  s.  21,  "After  the 
expiration  of  the  powers  of  the  commissioners, 
the  University  Court  of  each  university  shall 
have  power  to  make  such  ordinances  as  they  think 
fit  with  the  approval  of  Her  Majesty  in  Council 
.  .  .  ."  (2.)  with  respect  to"  Altering  or  revoking 
any  of  the  ordinances  affecting  such  university 
which  have  been  or  may  be  framed  and  passed 
under  the  Universities  (Scotland)  Act,  1858,  or 
this  Act,  and  making  new  ordinances." 

An  agreement  purporting  to  be  the  consent 


UNIVERSITY  —continued. 

required  by  s.  16  of  the  Act  of  1889  contained, 
inter  alia,  a  stipulation  that  the  said  union  should, 
as  regards  duration,  be  permanent,  and  dissoluble 
only  by  Act  of  Parliament : — 

Held,  that  the  stipulation  was  not  ultra  vires,, 
for  ss.  15  and  21  give  no  power  to  revoke  an 
affiliation  of  the  nature  of  an  incorporation  which 
had  the  effect  of  merging  the  college  into  the 
university  with  a  joint  object : — 

Seld,  also,  differing  from  the  decision  of  the 
Second  Division  of  the  Court  of  Session,  that  thai* 
Court  had  jurisdiction  to  decide  the  legal  question 
notwithstanding  the  fact  that  the  consent  sought 
to  be  set  aside  was  before  the  Universities  Com- 
mittee of  the  Privy  Council  in  respect  to  a 
pending  ordinance.    Medcalfe  v.  Cox    -  647 


VENDOR  AND  PURCHASER— Eecitals  in  deed, 
effect  of— Notice  -  -  587 
See  Privy  Council  Appeals.  19. 

VICTORIA— Laws  of. 

See  Privy  Council  Appeals.    20,  21. 


WARD — Guardian — Maintenance  of  pupil  heir 
— Accounts  -  -  -  -  625' 
See  Infant. 

WATERCOURSE— Eight  to  divert  streams  558- 
See  Privy  Council  Appeals.  9. 

WATER  RATE— By-laws— Levying  rate  on  lands 
outside  rateable  limit  -  -  %% 
See  Privy  Council  Appeals.  16. 

's  note  of  evidence — 
-  133 


WITNESS— Death— Judge 
Admissibility 
See  Divorce. 

WORDS— "Agent"  - 

See  Kevenue.  3. 
 "  Exercising  a  trade"  - 

See  Eevenue.  3. 
 "  Foreign  possessions  " 

See  Eevenue.  1. 
 "Goodwill"  - 

See  Goodwill. 
 "  Heirs  female  " 

See  Scottish  Law.  4. 
 -"Street" 

See  Local  Government. 
 "  Voluntary  "  - 

See  Poor-rate.  2. 
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